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SUPREME COURT. 



Work AND labour done, — CoNIBACTiND 

obligations, — " ml8e bk dehedre, " — 
Dauages. 

T&é roorkmatt who, conformably to an agree- 
ment with his employer, has bound himself 
to har.e his work completed on a fixed day, 
is not " in mora " until he has received a 
" mise en demeure, " 

The. damage» sustained hy the employer, in 
such a case, are due by the workman, only 
yrom the date of the service on him of the 
" mise en demeure," not from the fixed 
day on which according to the agreement, 
the work ought to hate beett completed. 

Circumstances under which the Court has 
found that an Engineer who had agreed to 
place, on the Estate of a sugar Planter, 
machinery equal to that of leading firms 
in Europe, had not performed what tliey 
obliged themselves to do under the contract ; 
and that the Sugar Planter had sustained 
thereby certain damages which the Engineer 
toere bound to make good whilst taking 
atoay the machineries from the Estate. 



Before : 

His Honor Sib C. F. Shand, Kt. C. J., 

and 

His Honor Mr. Justice Colin. 



FONT\INE&SMITH.& PATURAU&Co. 
— PlaiDti& 
versus 

W. HEWETSON,— Defendant 
and 
W. HEWETSON,— PlainUff ' 



FONTAINE&SMITH,&PATURAU& Co. 
— Defendants. 



E. Fkllbbbau, 



Of Counsel for Fon- 
P.L.CH„™™.,|f™//,f"f- 
J. H. AcKROYD, — Attorney for same. 

W. Hbwxt80H> — Of Counsel & Attorney for 
himself. 
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20th January 1871. 



In the two cases in which we have now to 
give Judgment, the questions have arisen be- 
tween a Planter of the colony and the Engin- 
eers who, under a written contract, had agreed 
to supply him with certain sugar machinery. 
In the first Action the Plaintiffs are Messrs. 
Patureau & Co., engineers. Port Louis, and 
Fontaine & Smith, engineers, of the district 
of Flaci|, and the Defendant is Mr. Wm. He- 
wetson, proprietor of various Sugar Estates in 
the colony, and among others of ' P Etoile " or 
** Uewetson ", situated at ** Trois Ilots ", in 
the said district of Flacq. The object of the 
demand is to have it declared by the Court, 
that the Plaintiffs 3ave duly performed their 
part of the contract. In the second Action 
the position of the parties is reversed : Mr. 
Hevvctsou, as Plaintiff, seeks to recover from 
the said engineeA, who stand as Defendants, 
damages to the extent of £ 12,000, by reason 
of the loss which he says he has sustained by 
and through the non-execution of the con- 
tract. 

On the joint motion of parties, the case of 
damages was heard immediately after the De- 
claratur, and it was agreed and arranged that 
the whole evidence taken in both cases should 
be^ common to both suits, and that Judgment 
in both cases should be given at the same 
time. 

The original agreement in connection with 
which those disputes have arisen is in French, 
in the form of a private deed (sous- seing 
privé), and, translated into English, runs as 
follows : 

Agreement 

'^ Between Mr. Hewetson, on the one part, 
** And Messrs. Patureau & Co., and Von- 

*^ taine and Smith, Mechanical Engineers, on 

*' the other part. 

♦ " lo. Messrs. Patureau & Co., and Fon- 
" taine & Smith bind themselves to put up 
*^ (eti\J)lir) on the Estate " Hnwetson^^ : 

(1) " An aiiparatus for evaporating the 
'^ juice of sugar canes (vesou) commonly cal- 
^' led an apparatus ^' à triple effet ", and all 
*' the necessary accessories, such as ilie air 
*^ pump, defecators, decanters, stop cocks, pi- 
" pes, &c.^' 

(2) " A cane mill with all the accessories 
^' for the re-crushing (repassage) of the cane 
** trash (bagasse)." 

(3) " An apparatus for the preparation and 
'^ em])loyment of the mono-sulfite according 
" to Dr. Icery*s process." 
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The above mentioned machinery shall be 
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adapted to the existing installation, and 
the whole together shall work properly so 
as to make a minimum of thirty thousand 
pounds of sugar in fifteen working hours, 
without addition to the boilers actually 
put up (montés). In case it should suit 
Mr. Hewetson to have a large boiler with 
two tubes by Smith, put up, such boiler to 
be used onlv in case of accident, and the 
mounting as well as the piping are com- 
prised in the present bargain.*' 
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re 



ee 



'^ 2o. Messrs. Paturau & Co. and Fontaine 
** & or. guarantee that the apparatus " à 
triple effet " to be supplied by them shall 
be equal in every respect, to the apparatus 
(appareils) coming from the workshops 
** of Messrs. Cail & Co., and tnat the new 
'^ mill for repassing the cane trash, shall, in 
" no v/ise, decrease the effective working of 
^* the engine to which it is adapted, re- 
" quired for moving the large cane mill. All 
" these works shall be made with the great- 
** est care and all the accessories îhall be in 
^' harmony with the importance of the sugar- 
« house. " 



So. 



ee 



" The whole installation shall be 
completed (devra être complète) and in 
'* condition to work on the first of July next. 
"^This clause is stringent (stricte) between 
" the parties and no pretext shall impair its 
" effect." 



ee 



ee 



** 4o. The price of all the above mention- 
*^ ed works for the re-installation of the sugar- 
'^ house is fixed at the price of twenty thou- 
^^ sand dollars, without any extras : this sum 
shall be payable,nip to ten thousand dollars 
yearly, to be settled after each crop, out of 
" the value of the ascertained surplus yield 
*^ of sugar produced by the repassing of the 
cane trash, and by the substitution of the 
' triple effet,' and also out of the value of 
the economy obtained in the fuel. These 
three results being guaranted (assurés) by 
*^ the contractors.'* 



ee 



ee 



ee 



ee 



ee 



*^ The notes and books necessary shall be 
regularly kept on the Eistate : they shall be 
'* open to the inspection of the Contractors 
^^ (contrôlés) whenever they please, and shall 
" be produced on their first requisition." 

5o. " The Contractors may utilize all the 
" machinery or pieces of machinery which are 
" on the Estate." 

' " Executed in Duplicate (fait double) ISth 
" April 1899. Approved : 



'' (Signed) W. Hewetson." 
'' (Signed) B. Fontaine.^' 
" (Signed) A. Patureau & Co. 
'* (Signed) J. Smith. 
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The Engineers, Messrs. Paturau & Co. and 
Fontaine & Smith, the Plaintiffs in the first 
suit, proceeded to construct the machinery 
bargained for, but it was not completed and 
set up by the stipulated day, the Isi July. We 
shall by and by see what the contentions of 
the parties are regarding this delay, and what 
the evidence is on this as well as on the other 
parts of the case ; but in the meantime, it will 
be convenient to trace, in the order of time, 
what took place between the parties, as shewn 
by the writings under their hand or which 
passed between tliem in the shape of formal 
legal notices, served by ushers of this Court, 
and which embody, v^ry clearly, many of the 
views and pretentions with they have main- 
tained, respectively, before the Court. 

On the let August 1869, Mr. Hewetson 
wrote to the Engineers, stating that liaving 
been informed by Mr. Perron, on behalf of Mr 
Fontaine, that all the nfachinery tvas working 
properly tet " r Etoile, ^^ he had been much 
disappointed, on arriving there the same mor- 
ning, to find exactly tlie contrary. He pointed 
out that a month had been lost, producing a 
serious damage to him, and he alluded to the 
uncertainty of knowing when this state of 
matters, which prevented all regular work, 
would come to a close. He added ** I have 
caused to be placed to your debit the value of 
the damage caused up to this day, bat I must 
call your attention to the fact that from day to 
day the state of matters becomes more critical, 
both for yourselves as well as for me. I have 
entered into an engagement with Mr. Mercer of 
The Ceylon Company to deliver over to him 
two millions pounds of sugar before the end 
of August. The Estate of " Trois Ilots " 
hits as yet but about 100,000 lbs. of sugar ; 
" liichebois,** thanks to you, cannot yet work. 
It is not with " St^ Jylien " and *' Bonne 
Source " that I can fulfil my engagement. " 



" No one has shewn vou more j^ood will than 
myself, but business is business, and if I 
become embarrassed by your act, I must be in 
a position to prove that I have done every 
thing to enforce the execution of your engage- 
ment. Therefore I herebv declare that I hold 
you responsible for all the consequences of 
these delays which are indefinitely prolonged, 
and I beg you to be good enough as to acknow- 
ledge receipt of my present letter." 

We do not find that any direct answer was 
sent to this communication ; things went on 
as before, the Plaintiffs continued to work at 
the machinery on the Estate with the view of 
having it completed and made efficient. Four 
days after the date of this letter, viz : on the 
5th August 1869, Paturau wrote to Albert 
Michel the manager of the estate " F Etoile,*^ 
in the following terms : 



" I have seen Smith this morning. He 
tells me that the lower ends of the tubes leak 
like the upper ends. I beg you will inform 
Fontaine of this, aiid tell him, at the same 
time, to place rings above as well as below ; 
only they must be put in place witliout ham- 
mering by pushing a bolt through the tubes; 
placing the two rings and tight«*ning them 
in this way, you arc sure to succeed." 

'* I am having the rings made to put in every- 
where, I will send you some to morrow, and 
I myself will arrive by the train which leaves 
at hah past twelve. But in case I should 
miss it, 1 will come by the 4.80 train, to- 
morrow Friday, without fail Tell Philippe to 
place the rings as we did in the tubular 
battery, which we made at the workshop 
with l^arrière : he will recollect it. I saw 
Mr. Hewetson to-day. He is very impatient 
to sec every thing finished* and 1 can under- 
stand this, for the time is come when the 
machinery ought to be at work (où il faut 
marcher.) " 

On the 16th August (served 17th) Mr. 
Hewetson sent the following formal Notice 
to Paturau & Co., and others : 

" Take notice that, whereas, by an Act 
under private signatures, dated the I3th 
April last past (the deed is then recited) and 
inasnuich as you have not executed the 
agi'eement aforesaid and have caused immense 
pnjudice to William Hewetson, of Port Louis, 
the proprietor of the sîiid sugar estate * He- 
wetson,^ now you are hereby called upon to 
complete and deliver, within twenty-four 
hours after the service of the present notice, 
all the works, machinery and apparatus, in the 
manner and condition stipulated between |>ar- 
ties mentioned in the said agreement. 

Under all legal reservations, and especially 
under thp express reservations of claiming 
damages for the non-execution of the afore- 
said agicement, since the first day of July 
last, and of enforcing the execution of the 
said agreeîuicnt by all legeil ways and means, 
the present Notice being made only to shew 
that, even on the present day, the contract 
aforesaid is still unexecuted, and being not 
intended as a waiver of any of the rights or 
Actions of the said William Hewetson." 

This Notice was met by a counter Notice 
dated and served on the l^3rd August by the 
Engineers on Mr. Hewetson, in the following . 
terms : 

^' Take notice that, whereas, pursuant to a 
certain Act under private signatures, bearing 
date the thirteenth of April in the present 
year, made in duplicate, and between your- 
self on the one par t^ and the said A. Patu- 
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reaii & Company and Fontaine & Smith on 
^ the other part, these latter undertook to erect 
for you at and upon your estate called * He- 
toetson/ situate at ^Trois Hots' in the district 
of Flacq : lo. An apparatus called ^appareil à 
triple effet' ; 2o. A sugar mill for crushing 
' bagasse; So. An apparatus invented by Dr 
leery, for ameliorating the fabrication of 
sugar ; which apparatus and machinery were 
to be completed in the manner mentioned 
in such private instrument, and were to be 
paid for also in the manner therein set forth" ; 

'^ Whereas they, the said Paturau and Com- 
pany and Fontaine and Smith have errected 
all the said machinery and apparatus as SQt 
forth in the said agreement ; and it worked 
very satisfactorily, as you very well know" ; 

** Whereas, notwithstanding this, you have, 
on the seventeenth instant, caused a Notice to 
be served by the usher Julius Clair, whereby 
you informed the said A. Paturau and Com- 
pany and Fontaine and Smith that the work 
they had undertaken was not completed, you 
summoned them to finish it within a delay of 
twenty four hours, and you make certain re- 
servations with a view of entering subsequent- 
ly an Action in damages" : 



" You are hereby informed that the said 
A. Paturau and Company and Fontaine and 
Smith do hereby deny and protest against the 
several allegations and reservations contained 
in the above Notice, and they hereby de(;lare 
that, prior to the date of the service of the 
said Notice, all the machinery and apparatus 
they agreed to put up for you had been so put 
up, and was actually working in an efficient 
manner, and they furth»»r declare that since 
then it has so continued to work efficiently 
and properly, and when the time for payment 
comes, they will enforce such payment by all 
legal ways and means." 

Upon this Notice, when handed to him, 
the following declaration was written by He- 
wetson : 

" The allegations contained in the above 
Notice are untrue. 



>5 



*' lo. The ** appareil à triple effet " never 
worked before the 17th instant, i.e. that it 
could never evaporate juice for making sugar. 
It has commenced working on the twenty- 
first instant : but such working is not satis- 
fiwtory, and. is not what the contractors have 
agreed to give ; and the 'appareil' itself and 
the machinery connected with it are far from 
being complete, or made^ in a manner to ren- 
der them acceptable under the agreement 
mentioned in the above* Notice." 



€t 



The whole piping and copper works, in 



all the machinery in the said sugar house^ are 
so roughly and so improperly itiade that nQ 
coppetsmith in Europe would allow such 
works to leave his workshops. It is all patch- 
work and cannot have long duration." 

*' 2o. Not only the "appareil à triple effet" 
does not work properly under the agreement, 
but it will never do so on account of the in- 
sufficiency of defecators, of " décanteurs " 
(decanters), and other recipients an'd accesso- 
ries necessary to make good, white, sugar. The 
vacuum pans have been rendered much slower 
in their work and the piping and other detail 
thro* the sugar house are defective." 

'^ The prejudice already caused to me is enor- 
mous ; it is increasing every day. I am coni- 
pelled, in order to save what can be made of 
my crop, to employ the machinery now on my 
sujjar e^ate : but^ I will do so under the 
most express reservation of claiming damages 
for the loss caused or to be causecf to me, and 
without, in any way, accepting any part of the 
work made under the agreement aforesaid, as 
being a fair and reasonable execution of the 
said agreement." 

" As to pajTuent, I have been imprudent 
enough, relying upon the contract aforesaid, to 
*pay in advance a large sum to accomodate 
the contractors ; which sum 1 reserve to my- 
self the right of claiming back in due time." 

The money paid in advance, herejreferred to, 
was a sum of £ 2,000 which Hewetson had 
paid to Paturau & ors., to account of the 
price of the machinery, on the 31st May 1869. 

On the 30th August, Hewetson served the 
following: Notice on Paturau & ors, : 

" With reference lo. to a' Notice served 
upon you at the request of William Hewet- 
son, of Government street. Port Louis, pro- 
prietor, on the seventeenth day of August in 
the present year ; 

2o. To a Notice served at your request 
on the said William Hewetson, by Usher 
Villemont on the 23rd day of August 
aforesaid, and to the answer endorsed by 
the said Hewetson on the last mention- 
ed Notices : *' you are hereby informed that, 
as it was stated, and shewn to A. Patu- 
rau, one of you, on the twenty fifth instant 
in the sugar house of '' Hewetson " Estate 
at ^* Trois Ilots," the working of the machi- 
nery on the said Estate, after a few day's 
experience, is so improper and unsatisfactory, 
that It is not possible, even in working day 
and night to obtain a half of the quantity of 
sugar which the said machinery could haye 
made if you ' had executed your contract." 
The vacuum pans can do only in eighteen or 
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twenty hours the work that they ought to do 
in six or seven hours, and cannot work simul- 
taneously with the '* appareil à triple eflfet.'* 

" Besides the other defects that have hecn 
repeatedly indicated to you, it is now clear 
that tl^e air pumps are insufficient for the 
proper working of the vacuum pans and *^ ap- 
pareil à triple effet," or at all events have not 
-been properly put up." The donkey pump 
for the cane juice from the defecators is quite 
insufficient, and cannot do half the work it 
has to do ; and as no spare pump has been 
placed by you in case the said donkey pump 
break down, the whole work of the Sugar 
bouse will be paralysed. You are therefore 
required, within twenty four hours after the 
service of this Notice upon you, to take all 
necessary steps to put at once the sugar ma- 
chinery of the said Estate " Hewetson *' in 
proper working order, according to the agree- 
ment made between parties." 

^' And take notice that you are made res- 
ponsible fyr all t,he prejudice suffered or to 
be suffered, and that in case you do not place 
at once the said Sugar Machinery in proper 
working order, the said William Hewetson 
will, at your risk, peril and expense, call for 
tenders to have the work done by some other 
Engineers." 

^' And take further notice that, in case yo^i 
wish to place men of your own choice to con- 
duct the machinery aforesaid, the said men 
will be permitted to work upon your respon- 
sibility, and the whole machinery will be en- 
tirely placed in your own hands. Under all 
legal reservations." 

The next day viz. the 31st August 1869, 
the Declaration in the first of the two Ac- 
tions in which we are now giving Judgment 
(the Declpratur) was served on Hewetson by 
Taturau and others. It will not be amiss to 
recite this and the other pleadings in both 
suits pretty fully. The Declaration in the 
Déclara tur sets forth the original agreement 
of 13th April 1869 and tlien proceeds : 

*' Whereas the said Plaintiffs duly execut- 
ed and performed all things on their part to 
be executed and performed, and they aver that 
the apparatus and machinery which they had 
undertaken to furnish, adapt and put up, 
iTvere duly completed by them and were ac- 
tually delivered over by the Plaintiffs to the 
Defendant who could have made ^nd who did 
niàke thirty thousand pounds weight of sugar, 
as agreed upon." 

^' Whereas the said Defendant, well know- 
ing the premises, yet, with a view of escaping 
hereafter the payment of what was and is 
due by him under the aforesaid agreement^ 



did, by a <5fçii;(}ii^,Jir oticÇ; 4.^t^d the «hfiecnth 
day of August instant^ signed tiy himself, 
and served upon Plaintiffs by the usher 
Julius Clair, on the seventeenth of the same 
month, deny that the Plaintiffs had executed 
the agreement aforesaid. 

The tenor of the formal Notices and answers 
to Notices to which we have had occasion to 
allude already, is then given, and the Decla- 
ration proceeds as follows : '^ Whereas the 
statements contained in the said Defendant's 
Declaration (written upon the Notice of 23rd 
August) and in his aforesaid two Notices, are 
inaccurate and jimtrue;, , and the Plaintiff say 
that if the machinery of *^ HeweUon " es- 
tate does not work properly, it is through no 
fault in the machinery by them put up and 
adapted," 

^* Whereas the facts aforesaid constitute 
disputes and differences between parties as to 
whether«or not the work which the Plaintiffs 
contracted to do and perform has been pro- 
perly done or not," 

'^ Whereas the Plaintiffs are only entitled 
to recover the first instalment of the ac- 
count due to them after the expiration of the 
crop now being made on the said Estate 
** Hewetson y ^ that is about five months from 
the present date, at which time it tnay be dif- 
ficult for them to establish the fact that they 
had duly executed and performed all the 
things they were bound to do under the 
said agreement, and the machinery and appa- 
ratus furnished, adapted and put up by them 
work properly and satisfactorily 40^ ^actp. pro- 
duco the stipulated amount of sugar wiithin 
the time agreed upon, as in fact and in truth 
it could do when delivered." 

"Wl^ereaSj.u^Qïçopri, ^he. 3ajd Playitj^s are 
quite willing'to remedy any such trifling defects 
that may be shewn to exist in the «>aid machi- 
nery and apparatus, although they do not ad- 
mit that, at the time of delivery, any such 
defects existed at all or exist to such an ex- 
tent as to render the work in any way insuf- 
ficient or unfit for the use it is intended for." 

^* Whereas it is therefore more important to 
the PlaintiflEs'-to have are. gulac J^idgw^nt 
from the Court declaring : 

lo. That they, the said Plain tifis, have duly 
executed and performed all things on their 
part to be done and performed under the 
aforesaid agreement. — 2o. That the appara- 
tus and* machinery which they, had, under- 
taken to furnish, erect and adapt for the De- 
fendant, havcfbeen duly dfilivjej[e4., by, them, 
and were, when so delivered, in good work- 
ing order, within the true intent and meaning 
of the aforesaid agreement between parties : 
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'^ Wherefore an Action hath accrued to the 
said Plaintiffs to have and demand from the 
Court, here, a Judgment considering and ad- 
judging that the Plaintiffs have duly executed 
and performed all things on their part to be 
done and performed under the aforesaid 
agreement." 

2o. That the apparatus and «machinery 
which they had undertaken to furnish, erect 
and adapt for the Defendant have bepn by 
them completed and delivered, and were, at 
the time of their delivery, in good working 
order within the true intent and meaning of 
the aforesaid agreement between the parties ; 
saving the Plaintiff's right to remedy any 
such trifling defects, if any, as exist at times 
in the best work when newly put up. % With 
costs against the said Defendant." 

To this declaration Mr. Hewetson pleaded : 

lo. ** That Plaintiffs have no cause or right ^ 
of Action against defendant, and 'the present 
Action is inadmissible." 

2o. '' And the Defendant further says that 
he denies the several facts, matters and things 
above alleged by the Plaintiffs, in manner and 
form as above alleged." 

3o. And the Defendant further savs : 

(lo.) *' That the Plaintiffs have not perform- 
ed in a proper manner and according to the 
true intent and meaning of the agreement 
aforesaid, any part of the several things to be 
done and performed by them, under the said 
agreement." 

(2o.) " That all the apparatus and machine- 
ry which they had undertaken to furnish, 
erect and adapt for the Defendant, have never 
been completed and delivered to the Defen- 
dant, and that the jwrtion delivered was de- 
livered on or about the 21st August Isst, is 
not yet completed, and was not at the time 
of delivery in good working order within the 
true intent and meaning of the said agreement 
and was therefore never accepted by Defend- 
ant. 

(3o.) " That the Plaintiffs have never at- 
tempted to exercise their alleged right to re- 
medy any defects existing in the said appara- 
tus and machinery. " 

(4o.) That the said machinery has never 
worked properly and satisfactorily, so as to 
produce regularly and consecutively the quan- 
tity of sugar which it ought and should have 
produced, in case the agreement aforesaid had 
been properly executed, and that not one of 
the results promised and guaranteed by the 
Plaintiffs has been obtained. 



(4o.) ^^ And the defendant further says that, 
on or about the 3 1st May 1869, for the con- 
venience and at the request of the Plaintiffs 
and without otherwise derogating to the agree- 
ment aforesaid, the said Defendant did ad- 
vance and pay to the said Plaintiffs a sum of 
ten thousand dollars on account of the price 
of the works stipulated in the agreement 
aforesaid, and that the said agreement hav- 
ing not been executed by Plaintiffs, the 
Plaintiffs are bound to refund to the said De- 
fendant the sum of ten thousand dollars, with 
interest and costs." 

00. *' And the Defendant further says that, 
through the inexécution of the said agree- 
ment, a very heavy loss has been inflicted and 
is daily inflicted upon him, for which he in- 
tends to sue the Plaintiffs for damages. 

Issue was joined on the following replica- 
tion. 

lo. ^^ As to the first plea of Defendant the 
plaintiffs say that they have a right of Action 
against him." 

2o. " As to the other pleas', they join issue 
upon them ; and that, with respect to the third 
paragraph of the third plea, they reserve the 
right to take such steps as they may consider 
necessary upon the receipt of the report of the 
experts in the matter. " 

In the meantime on the 31st August Pa- 
turau and others applied to the Judge at 
Chambers, Mr. Juj-^tice Bestel, for the nomi- 
nation of skilled and competent persons (ex- 
perts) to make a survey and appraisement of 
the work done bv them pursuant to the agree- 
ment of the 13tlî April 1869. 

Experts were accordingly named with full 
po%ver " to examine the said apparatus and 
machinery, and to cause sugar to be made 
therein ; to test its sufliciency to produce the 
stipulated quantity of sugar within the stipu- 
lated time ; and in any other w^y to try and 
test the said machinery as to the said ap- 
praisers or skilled persons may seem necessary 
to ascertain whether the work has been pro- 
perly done or not, and who will report the 
result of their examination and of the survey 
to the Court, setting forth specially whether 
or not the defects, if any, are of suflficent im- 
portance to prevent the proper working of the 
machinery and apparatus.' 
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The exT>erts named were Henry Portal, of 
the District of Grand Port, planter ; James 
Wiehe, assistant Manager of the Ceylon Com^ 
pany. Limited ; and Hugh Hanning, of the 
District of Rivière du Rempart, Engineer. 
They were ordered to make a provisional Re- 
port ; parties entitled to call and examine the 
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" experts," or any other parties as witnesses, 
thereafter. (It may beliere noted that of both 
of those reserved rights the parties have fully 
availed themselves, the Experts and a great 
number of other persons having been exa- 
mined as witnesses before us.) 

The Report of the " experts " bears the 
date of 30th September and has been filed 
in Court on the §t5th October 1869. 

It was in French, and English, it runs as 
follows : 

*' We the undersigned, &c., have the honor 
to report to the Judges of the Supreme Cour^ 
as follows : The first three experts above 
named have at first fixed Thursday, sixteenth 
instant, to begin their operations ; but Mr. 
Hewetson having protested against this delay, 
we fixed Friday the 10th instant, at half past 
11, in order to proceed with our inspection 
(expertise.) 

*' At the later date we went upon the Es- 
tate " U*iwetson " situated at ** Trois Hot s " 
in the district of Flacq, where we saw the 
Manager of that Estate, Mr. Albert Michel, 
the agent of Mr. Hewetson, and also the three. ^ 
Plaintiffs, namely : Messrs. André Paturau, 
Berfoit Fontaine, and John Smith, accom- 
panied by Mr. Cologon, mechanical engineer 
in the Island of ** Réunion," at present in 
Mauritius, and assisted by Mr John Henry 
Ackroyd their Attorney, who handed over to 
ns : lo. the Judges' Order, in virtue of which 
we were appointed ; Ho, one of the originals 
of the agreement passed hot ween the parties ; 
and 3o. the summons served on the defendant 
to attend the inspection (Expertise), " 

" Therefore, at the said place and hour we 
proceeded to the examination of the machi- 
nery and apparatus mentioned in the said 
agretîment, and we agreed to begin the next 
morning, at four o'clock, to tr}' them by . 
making Sugar in them ; and on^ the Saturday 
eleventh September instant, in presence of 
the plaintiffs, of their Attorney, of Mr. Colo- 
gon and of Mr. Michel the manager of the 
Estate, and of the defendant, we began our 
operations at half past four in the morning ; but 
in the afternoon we were obliged to disconti- 
nue them on account of an accident which 
happened, by the act of an Indian, to one of 
the injecting water cocks of the boiler. Not 
being able in^ consequence to com])lete the 
experiment begun, it is not necessary to relate 
the details thereof." 

*^ In consequence, we adjourn our opera- 
tions of inspection ( " d'expertise " ) until 
Tuesday fourteenth instant." 

** We must here mention that Mr. Hewet- 



son arrived on Saturday the eleventh instant, 
and was presdft at 'Sirf'^^ii/fef kiblié, .«n^^ 
it was in his presence that we decided to 
renew them ; it was also agreed by consent 
of all parties that Mr. Alexander Cologon 
would join us in the inspection ("expertise") 
postponed to the fourteenth instant." 

" On Tuesday fourteenth instant we re- 
commenced our operations in presence of the 
plaintiffs, of Mr. ilckroyd, their Attorney, of 
Mr. Cologon and of Mr. Michel the Manager 
of the Estate '' Hcwefsoji " ; the defendant 
arrived at nine o'<îlc)ck in the> morning. 

" The sugar niàlihinety'wàs put in motion 
at three o'clock and thirty minutes in the 
morning, under the direction of Messrs. Smith 
& Fontaine, and we ascertained that there 
was, before beginning work, an advance of 
'^ clairce '* (Iwiled juice) made the day before 
of 4, 295 J galhms at 25 ° " Beaume." The 
working: in the whole of the Suij^ar house was 
continued up to 5 minutes to 8 at night ; ne- 
vertheless it was necesssary to stop every thing 
at ten minutes past 9 in the morning from 
the want of water in the boilers. The Donkey 
pump not taking up the condensed water at 
a high temperature, it became necessary, in 
order to remedy this inconvenience, to cool 
•the condensed water and also to work the 
feeding pump of the large engine with cold 
water." 



*^ The work was resumed in full swing at 25 
minutes to ten, but at 10 minutes past 10, 
whilst we were at breakfdst, according to the 
story Qf^.a^mçsçJ>ajiiiçg,l.^\v.Q.a;kni^n employed in 
the sugar house of Mr. Perron, conftrfhed by 
Mr. Fontaine, it was again necessary to stop 
the work on account of a remontage (rising 
up) of water which took place in the boilers. 
After havinç agaiij ^pii^npojd water and waited 
for a pression of 4 atnlosphere^, th« work wa«. 
again resumed at six minutes past eleven, and 
continued up to 5 minutes to eight o'clock at 
night, without interruption, making in all a 
length of time of sixteen hours and twenty 
five minutes and a stoppage of one hour and 
twenty five minutes, leaving, at the moment 
in the cisterns an advance of onlv 3,361 
gallons of " clairce " (boile:! juice) brought 
by calcul<3ti^> tfl^25[^;,^BeajAW34 The result 
obtained was.abput i^V-und» âj^. batches (cuiies) 
of sugar of the first jet (the vacuum pan) 
find one *' cuite " of first syrup. " 
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" The cooling of this sugar being necessary, 
we were obliged to wait until a second meet- 
ing of. the ,i:epovter^.{^xpçrtSi). to determine 
the weight after the " turbinage " : which re- 
sult is established, f;Lii;thçr oa i.u this report." 

*^ On Thursday, sixteenth instant, we, the 
two undersigned Reporters (experts,) went * 
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upon the estate " Hewetson " ; and the next 
day, seventeenth instant, at 5 minutes past 
8 o'clock in the morning, in presence of 
Messrs. Fontaine & Smith, the Manager Mr. 
Michel, and Mr. Perron, attended the " tur- 
binage " of the sugar vesou, as well as syrup, 
manufactured on the 14th instant.'* 

" We have here to ascertain, and we 
do certify that the sugar coolers were un- 
touched such as we had left them on the 
15th instant. This " turbinage " was made 
under the direction of Mr. Perron, instructed 
to that effect by Messrs. Fontaine & Smith j 
it was continued all day, up to a quarter past 
seven at night, and finally resumed the next 
morning, eighteenth instant, at 5 o'clock and 
completed towards half past one o'clock in 
the afternoon." 

" The weighing up of this sugar was also 
done in our presence and in that of Messrs. 
Fontaine and Smith and of the Manager Mr. 
Michel, and the whole produced as follows : — 



lbs. 
Cooler No. 4 "Vesou" 49 bags, gross weight. • 7,444 
-— No. 16 — 43 — , , 6,290 

— No. 16—43 — . . 6,198 

— No. 17 — 421 _ ^^ 6^462 



"Vesou" 177i bags, gross weight.. 26,642 

Cooler No. 2 Syrup 48 — . . 6,824 



2251 



33 218 
Deducting tare the weight'of the bags , ' 900 

Net weight lbs. 32,318 



^' The undersigned deposit in Court a sealed 
sample of the "vesou" sugar of each cooler, 
as well as the Syrup Sugar, in order that the 
Court may judge for itself of the quality ma- 
nufactured. In conclusion, we, the three 
"experts " (surveyors) undersigned, having 
given all our attention to the working of the 
machinery during their operation, have the 
honor to submit to the Court the result of our 
appreciation, and to that end we propose to 
follow the order of the deed under private 
signatures (sousseing-privé)." 

Art i8t of the The apparatus " à triple 
Contract dated 13th effet " by itself, appears to 
Aprili869.-Anap- work well ; its workman- 

paratus for vapon- i • n ^ , - 

sing "vesou/* com- s'"P ^^^V^ ^^} he better 
monly called appa- execnted in this colony, it 
tus " Ù triple eifet - ^ould be difficult to esta- 
and all the accesso- ui: u • • i i 

ries necessary, such '^"^" ^ comparison With the 

as airs-pumps, de- workmanship of the firm of 
fecators. p. F. Cail & Co., of Paris, 

for we have not examined 
the interior of those apparatus. As to the 
result in the amount of work done, it appears 
to us that those apparatus fulfil the condi- 
tions of the contract." 



" The air pump has not been put up and 
Messrs. Fontaine and Smith, upon our call- 
ing their attention to this, stated that they 
had not put it up because they did not think 
it necessary." 

" The defecators do not work properly 
from want of steam, the steam conducting 
pipe being too soiall." 

'^ As for the decanters their number does 
not allow the obtainment of complete décan- 
tation. We remarked that at times it was 
necessary to allow 3 to run at the same time 
to feed the ** triple effet" ; and if their num-. 
her were increased a more regular and com- 
plete operation would be obtained." 

*' These vessels are not provided with re- 
fuse cocks, which actually renders tliis opera- 
tion very long." 



" At its exit after defecation the juice is 
conducted into a reservoir, and then pumped 
up by a donkey pump into the decanters : this 
pump is sufficient for the work when worked 
rapidly, but the least accident would have for 
its result the stoppage of the whole sugar 
machinery." 

*' We are of opinion that the decanters are 
badly placed, and that they would have been 
better " en contre-bas " (below in front of) 
the defecators." 

2o. A cane mill <f The cane mill appears 

^^fll ÏJp'XS" to work well ; we noticed a 
nes for the repas- . i • i 

fling of the cane broken tooth in tlie motive 
trash. pinion (couronne motrice) of 

the second set of rollers." 

3o. An apparatus «* Dr. Icery's apparatus, 

WheTanô"^fi?; as far as we could judge, 
according to Dr. worked well, but the results 
Icery's process. obtained are far from being 
satisfactory." 

^' And the parties have signed. Port Loi^is, 
this 30th September one thousand eight hun- 
dred and sixty nine." 

(Signed) H. P0RT4L, 
(Signed) Hugh BANNING, 
(Signed) James WIEHÉ. 

We shall have occasion in the course of 
this Judgment to refer particularly to the evi- 
dence given on oath before us by ^those three- 
" experts." From what one of them, Mr. 
Wiehé, deponed when examined as a witness, 
it appears that The Report only refeis to.» 
the points on which the '' experts" agreed. 
He stated : "When the "experts" met to draw 
up their report, I very soon found that Mr, 
I^ortal differed from me and Mr. Hanning on 
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several points ; the report tfierefore was 
made up and referred bnly to points on which 
we were agreed, it being understood by us 
that having to be called as witnesses in this 
case, we should have the opportunity of giv- 
ing our individual opinion on every point 
connected with the case.** 

The second of the Actions now before us, 
TÎz : that in damages, at the instance of Mr. 
Hewelson, was raised on the SOth December 
1869. The Declaration is of the following te- 
nor: 

" Whereas, on or about the first day of April 
in the present year, the defendants, by falsely 
representing to ])laintifi* that they had in their 
possession certain machinery and apparatus 
made in Europe for the manufacture of sugar, 
known by the French name of ** appareil à 
triple effet " and the said apparatus and ma- 
chinery couUrbe easily and shortly put up 
on the said plaintiff's sugar estate known by 
the name of " Hewetson " situate at the 
place called " Trois Islots '* in the District of 
Flacq, did induce the said plaintiff, on or 
about the day and year aforesaid, to contract 
with them, the said defendants, for putting 
up on the said sugar estate the several machi. 
nery and apparatus hereinafter mentioned :'• 

The written agreement of 13th April 1869 
is then recited, and thn Decliration proceeds : 

** And although tlje plaintiff has always 
done and performed all things on his part to 
be done and performed, under the said agree- 
ment, the defendants although requested have 
not done properly, performed or executed the 
said agreement or any part thereof." 

*' And the plaintiff avei-s lo. that the de- 
fendants have supplied and erected an appa- 
tus Ccllled ** appareil à triple effet " which 
lias not been made witli proper materials, and 
which is inferior in every point to the appa- 
tus of the same nature made by Cail and 
Company, and which has been made in Mau- 
ritius and not in Europe.'* 

2o. *' Tliat the defendants have not sup- 
plied the accessories necessary for the proper 
working of the said apparatus, and especially 
an air pump and a sufficient number of defe- 
cators, decanters and filters.** 

So. ** That the mill for crushing of the 
*' Bagasse'* supplied by the defendants was 
an old mill which could do no regular work, 
nor procure any advantage under the agree- 
ment aforesaid." 

4o. ^* That the apparatus (machinery) sup- 
plied as aforesaid were not adapted to and 
with the sugar works aforesaid, so that the 



whole could work properly and conveniently, 
and that the said apparatus and machinery have 
not been adapted in such a manner as to pro- 
duce a minimum of 30,000 lbs. of sugar per 
fifteen working hours of the sugar house ; and 
that the sugar manufactured by the said ap- 
paratus was of inferior quality and of much 
lower value than the sugar which the said 
plaintiff might have made with proper ma- 
chinery." 

5o. *' That the works made by the defen- 
dants, under the agreement aforesaid, have 
not been made with the greatest care, and 
that all the accessories and appurtenances of 
the machinery aforesaid are not in harmony 
witli the importance of the sugar works afore- 
said." 

6o. " That all the said sugar works in the 
said sugar house of the plaintiff have not 
been completed and delivered in a proper 
working condition on the 1st July now last 
past, and in fact, have not yet been completed 
and delivered in a proper workiug condition, 
according to the true intent and meaning of 
the agreement aforesaid." 

7o. " That none of the advantajjes which 
the defendants have guaranteed and assured 
to the plaintiff have been obtained, and that 
especially tlie substitution of the ap])aratu8 
' à triple effet ' to the batteries has caused 
much loss, delay and expense." 

" And the plaintiff further says that, 
through the inexécution of the said agree- 
ment, and the fault and negligence of the 
defendants, t'he crop of the canes of the said 
estate for the year 18()9 ha.*< been rnueh de- 
layed, and greatly reduced ; that the quality 
of t^je sugar has been much inferior ; and that 
the sugar made has been sold at much lower 
])rices ; ffoUows tlie amendment allowed by 
Mr. Jusliee Bestel at C/hamhers on 15lh Fe- 
bruary 1870,) that the crop for the year 1870 
on the said estate ^ IJewp.tson ' has been and 
will be greatly reduced by reason of the su;»ar 
canes for the crop of I8t)9 having been cut 
later than tliev o-.iixlit to have hf-en cut ; and 
that great Jinnoyanee and much additi(mal 
expenses have been caused by the defendants 
to the plaintiffs damage of upward.^ of 
£li^,000." 

The defendants pleaded as follows : 

'* That they deny that they even made any 
false representations to the plaintiff, respect- 
ing the possession of an apparatus made for 
the manufacture of sugar, as in the plaintiff's 
Declaration set forth ; î^o. That it is true 
that they agreed with the plaintiff to erect for 
him on his sugar estate called * HewHsm * 
the machinery and apparatus mentioned and 
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«et forth în the agreement of the thirteenth 
day of April now last past, and which agree- 
ment is referred to in the plaintiff's Declara- 
tion.'' 

" So. That they deny that they have failed 
to perform and execute the said agrocment or 
afay part 'thereof, and they herehy specially 
deny and traverse the seven counts in the De- 
claration which set forth their alleged breaches 
of contract." 

** 4o. That the defendants have bona fide 
executed and performed all tlie things on 
their part to be done j^nd performed under 
the said agreement, and the said a])paratus 
and machinery by them put up actually could 
and did perform, when delivered by them, 
the work that the defendants contracted and 
agreed that the said machinery and apparatus 
should perform, working with the other ma- 
chinery existing on the said estate *' Hewet- 
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" 5o. That the apparatus and machinery 
which the defendants undertook to put up 
were so put up, completed and delivered pre- 
vious to defendants being put **<?« demeure,'*^ 
And therefore no damages are legally due." 



sc 



6o. That if any loss of time occurred in the 
erection of part of the said a])paratus and ma- 
chinery, it occurred througli circumstances 
over which the defendants had no control, to 
wit, the breaking out of the fever among their 
workmen, and the letting fall, by the plain- 
tiff's men, of the apparatus, while they were 
unloadnig the same on the plaintiff's estate, 
which occasioned a certain amount of time to 
be lost in order to repair the damage caused." 

*' 7o, That, as a matter of fact, the plaintiff 
has sufficed no damage or loss through any- 
thing done by the defendants in the manner 
and form as by him alleged ; on the contrary 
the defendants say that, with the machinery 
and apparatus put up by them, working with 
the other machinery existing on the " He- 
icetson " Estate, a very large crop has been, 
on the said Est.\te " Hewrtson " made within 
and during a very short space of time." 

The Plaintiff's Replication was in these 
terms : 

" The Plaintiff, as to the four first parts 
of the defendants' pleas, joins issue." 

*' As to the 5th and 6th parts of the said 
pleas, the said plaintiff denies the facts there- 
in alleged, and says that the said machinery 
were not completed and in working order, 
either before or after the summons served on 
the defendants ; and that the said plaintiff, 
at all events, was not bound to put ^' en de- 



meure " the defendants who, according to the 
true intent and meaning of the said agree- 
ment, were bound for a fixed time, and were 
in fault by the non-delivery at the expiry of 
the said time." 

'^ And the plaintiff further says tfiat, at the 
time of the signature of the contract made 
between parties, the fever, called *' Mauritius 
fever," was in existence since several years in 
this Colony, and that such a contingency was 
well understood to be of no avail between 
parties according to the true intent îind mean- 
ing of the said contract." 

" With regard to the alleged letting fall by 
the plaintiff 's men of part of the apparatus, 
the plaintiff denies the said allegation and 
says that he cannot, at all events, suffer if the 
defendants have employed the plaintiff's men 
to do their work." 

" And as to the 7th part of the said plea, 
the plaintiff denies the fact therein alleged, 
and says that the crop of the estate *' He- 
weisoHy^ however large it may have been, 
would have been still larger if it could have 
been made in proper time and with proper 
machinery ; and that the non execution by 
the defendants of the contract aforesaid has 
caused much greater loss and expense than 
the amount mentioned in the plaintiff's De- 
claration." 

The parole evidence which has been addu- 
ced is very voluminous. Since the case was 
closed, one of the Judges, Mr. Justice Colin, 
has retired from the Bench but it has been 
arranged and agreed by the parties that the 
other Judge, the Chief Justice, in whose 
hands they have left the whole matter for de- 
cision, should, if he pleased, confer with his 
former colleague, before delivering Judgment. 
He has done so, and the Judgment to be now 
pronounced, in both cases, is in conformity 
with the opinion of the two Judges before 
whom the cases depended. 

In the first suit, the Action of Declaratur at 
the instance of the Engineers Messrs. Patu- 
rau & Co. and others, the plaintiffs, as we 
have seen, undertake to satisfy the Court, 
that they have executed and performed all 
things on their part to be done and perform- 
ed under the aforesaid agreement and that 
the apparatus and machinery which they had 
undertaken to furnish, erect, and adapt for 
the defendant, have been by them completed 
and delivered, and were at the time of the 
delivery in good working order within the 
true intent and meaning of the aforesaid agree- 
ment, saviug the plaintiffs' right to remedy 
any such trifling defects, if any, as exist at all 
times in the best work when newly put up. 
In short the plaintiffs in this first suit under- 
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take to establish that they have performed 
their part of the contract^ in all respects. 

What they undertook to do under the con- 
tract will be seen on referring to tho terms of 
the deed itself, already recited. The defen- 
dant Hewetson strenuously denies that they 
have performed their obligations under the 
agreement^ and in the suit at his instance 
claims, as aheady noticed, heavy damages for 
the alleged breach of their undertakings. 

TSoWy when one looks at the contract it 
will be seen, at a glance, that the obligations 
undertaken by the Engineers arc noithor few 
nor light. But whatever they were the plain- 
tiffs bound and obliged themselves to perform 
them ; and they undertake in this first suit, in 
which of course the onus prohandi rests on 
them as plaintiffs, to show that they have well 
and truly done all that was incumbent on 
them. The question u])on tho evidence is 
have they done so ? They maintain the affir- 
mative. 

The Defendant on the other hand has point- 
ed out a great number of particulars in which 
he contends that the plaintiffs have entirely 
failad to perform their part of the contract ; 
and on most of those points a large amount 
of proof has been adduced on both sides. 



For example Mr Hewetson lias contended 
that, as regards the "Triple effet", the whole 
apparatus was badly made, thus much inferior 
to machinery of the same kind manufiictured 
by the firm of Cail & Co. tliougli it has been 
expressly stipulated in the contract that it 
should 1)0 as good \n all respects ; that the 
works were not made with the greatest care, 
the accessories were not in harmony with the 
importance of the sugar liouse ; more particu- 
larly he contended inter alia that the Tubular 
systems in the columns were made of copper 
instead of *' Laiton " a mixture of brass and 
zinc invariably used by Cail & Co. ; that the 
majority of the tubes in the plaintiffs' " tri- 
ple effet " were old tubes with seams in 
their side which had already been used as 
parts of the wetzells in other sugar ma- 
chinery ; that the tubes wen? so badly 
made and of such insufficient materials 
that they were constantly leaking, whereby 
the working of the apparatus was not only 
impeded but often altogether stopped ; that* 
with the view of tightening the tubes when 
they entered the plates at both ends, rings of 
metal were forced inside of the tubes, a re- 
medy which ought only to be applied in the 
' repair of old machinery, but quite inadmissi- 
ble in new machinerv ; that the tubes were 
much loo numerous and consequently too 
near each other whereby the free circulation 
of the steam and the production of a proper 
and equal temperature for the evaporation 



of the juice were prevented ; that the tubes 
were contracted at both ends at their inser- 
tion into the tipper end under plates : that this 
rendered them very difficult of extraction 
when they wanted repair. He contended, fur- 
ther, that the additional air pump contempla- 
ted in the contract had not been added ; that 
the steam pipe of the defecators was far too 
small ; that the whole installation when com- 
pleted was so badly and unskilfully arranged, 
that the supply of steam was altogether inas 
dequate and tlie consequence was that there 
never was a complete and harmonious working 
of the whole machinery at the same time. 

Thatwhiletheformermachiiiervat"rZ?/o«7d" 
was quite competent to make fine white su- 
gar, the new installation was incapable of 
doing so : and the object and intention in 
setting up the new machinery was thus com- 
pletely frustrated ; that both the defecators 
and tlie decanters were not ^vcU made and 
defective in details, that the latter v/ere badly 
placed and ought to have been put lower and 
in front {en contre has) of the former, whereby 
the Donkey Pump between them would have 
been dispensed with, to the great improve- 
ment of the whole machinery in solidity 
strength and regularity" of working. That 
the cane mill supplied by the plaintiffs under 
the contract was made up of old pieces of 
machinery collected from different quarters, 
neither suited nor adapted for working to- 
gether, and could never make a good and effi- 
èient machine ; that the suri)Ius yield guaran- 
teed by the use of this mill was not obtained ; 
that the quantity of sugar guaranteed to be 
made in fifteen working hours was not rea- 
lised ; and that the increase in the production 
of sugar and economy of fuel guaranteed by 
the introduction of the '* triple effet " were 
not obtained; that the'* turbines" were neglect- 
ed, were not repaired and put in proper work- 
ing order by the Plaintiffs, and the filters 
equally neglected by them. 

Some of the defects in this Song . ca- 
talogue of the Defendant's gric vances are 
obviously of a comparatively trivial nature. 
If nothing more serious had been averred, 
they might have been rem tidied under 
the fair and reasonable right which the Plain- 
tiffs have alleged in their ])leadings that 
in all cases of the setting up of new and ex 
tensive machinery, the makers must he allow- 
ed some short period, after the work is set in 
motion to watch its going, correct its minor 
defects, and supply what may be found want- 
ins: in its lesser details. No Court of Justice 
under such a contract as the presr»nt would 
refuse a reasonable time for the correction of 
such defects. But many of the objections 
urged by the Defendant are of a far more se- 
rious nature, and cut more deeply into the 
question between the parties, which we are 
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now considering, viz : Are the Plaintiffs en- 
titled to a Judgment of this Court^nding 
and declaring that they have well and truly 
performed their part of the contract. 

We shall not attempt to exhaust nil those 
more serious enquiries. We shall content 
ourselves ivith selecting some of the most 
material of the alleged defects in the machi- 
nery contracted for, and consider the evidence 
as it bears upon each of them. 

We beg to state here once for all that in 
dealing with the depositi(ms of the different 
witnesses, we have carefully considered every 
part of their testimony ; we have anxiously 
weighed the credibility of each witness, giving^ 
every ntteriticm in our power to the various 
suggestions made from the Bar, as to the pe- 
culiar position in which some of the witnesses 
stand, wiih raspect to one or other of the par- 
ties to these suits ; the opportunities the 
witnesses had for observation, and the other 
criticisms of Counsel touchiug the credit and 
weight whicli the Court ought to give to the 
individual witnesses. There are two points, 
however, which have been particulariy dwelt 
upon by Counsel in tlieir arguments. These 
are the objections of the Plaintiffs to the 
Books of the Estate being received as ^ood 
evidence, and 2ndly the contnidictions said 
to exist between the deposition of Michel, the 
manager of the estate, and certain statements 
made by him extra-judicially to .3rd parties. 
We shall notice both these points more parti-v 
calaily uy-aiul-by. 

lo. Has it been proved that the tubular 
system of the apparatus of the " triple effet " 
set up by the Phiin tiffs, at P Etoile, wa$ pro- 
perly inade, and was such as the defendant 
Hewetson was bound to accept under the 
contract ? The Defendant contends that it 
was not, and avers as we have seen, that the 
said system whs in a great part composed not 
of n(»w piping but of old aiid used copper 
wetzell tubes which the Enmneers had Iving 
in their workslio])» arnl which they most im- 
pro])erly employed against the whole bona 
Jid*s of the contract. 

We may here premise that the machine or 
api>aratus called the *' triple effet " has 
been employed in the manufacture of su- 
gar from Beet root, in France, and from 
thence has found its way into this and 
other Colonies where sagar is made from the 
juice of the cane. Its object is to get rid of 
the battery and to evaporate the juice rapidly 
at a low temperature. This is effected by 
causin<? the juice^ after defecaiion, to be ex- 
posed in three large metal chambers, or co- 
lumns, to the action of heat communicated 
by steam from the boilei-s direct, or escaped. 
The lower portions of the columns are filled 



with metal tubes whereby the juice receives 
the necessary heat, and passes, by the opera- 
tion of the vacuum created by the air-pumps, 
in the upper part of the columns or chambers, 
at unequal temperatures, thro* the three co- 
lumns, till it reaches the reservoirs, of densi- 
ty sufficient for being sent into the *' vides ** 
or vacuum pans. 

The machinery of the *' triple effet " is of 
^ somewhat delicate and complicated nature. 
For proper working it requires to be well 
and strongly made. The changes of tempe- 
rature, the circulation of the steam employed 
and of the juice, as well as of the vapour of 
the juice in two of the columns and the ne- 
cessity of a vacuum more or less perfect, de- 
mand good workmanship, and nice and accu- 
rate fittings at the joints and other parts of 
the apparatus. 

It appears from the evidence before us that 
the workshops of Cail & Co , in France, are of 
the very first class, and that the metal inva- 
riably used by that firm for the tubes of 
'^ Triple effets " is a mixture of zinc and 
copper called tube metal, yellow brass or 
'* laiton, *' (Scott, De Mastaing, Poculot*8 
Evidences). Whether red copper can be substi- 
tuted for "laiton" as was done in the present 
case without disadvantage, is a question on 
which the evidence before us is much divided ; 
we llo not think that it is very material to 
follow up that enquiry : for wo are of opinion 
that, whichever metal was used, the tubes 
ought to have been good and new and not old 
tubes, or tubes which had been already used 
for other purposes and had formed part of 
other sugar machinery. In fact, those wetzell 
tubes, of which it has been proved that so 
many were employed by the Plaintiffs in the 
construction of the '* triple effet '*, even had 
they been quite new and sound and had not 
been used in other machinery, were not well 
stiited for the work in hand, although the wit- 
nesses Poculot and Portal have said the re- 
verse. They are thinner than the tubes used 
by Cail & Co. ( De Barrau & Cologon's Evi- 
dence), and they are not made fiom solid 
ingots drawn out without any brazing as 
such tubes ought to be, (Scott's Evidence) 
but have seams from end to end (brazures) 
soldered up. The consequence is obvious. It 
is very difficult to prevent leakage at the 
.ends when the tubes are fixed into tlie upper 
and lower plates. The extremities of the 
tubes are turned over and hammered down, 
aîîd as there is a seam at each end there is 
much more likelihood of fissures and cre- 
vices remaining than if the tubes had been 
solid from end to end. ( De Barrau, Pidding- 
ton's Evidence). We have soen from the 
letter of the Plaintiff Paturau to Michel, 
of 5th August 1869, that at the date, the 
tubes leaked both at the upper and lower 
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insertion^ that to remedy this, as far as pos- 
sible, a system of ringing the tubes was 
adopted. We are satisfied Upon the evidence 
that this ought not to have been required in 
new machintry of the first class; (Poculot one 
of the Plaintiffs* leading witnesses and De 
Mastaing's Evidences,) and it is plain the 
Flainti£^ originally did not contemplate the use 
of these rings, f(»r it was only after the '^triple- 
cffot" had left their workshop and been set up 
at P Etoile, that the rings were introduced 
with the view of stopping the leakage. Into 
every tube two metal rings were forced for 
the purpose of tightening the junction with 
the plates and preventing the leakage which 
tended so much to embarrass and delay the 
work. But even this was clumsily and badly 
done. The rings were of copper and not well 
made, while the witnesses t<?ll us that if they 
were to be used at alT thr»y ought to have been 
rings of bronze or steel (De Barrau, DeMas- 
taingaud Margeot's Evidences), or at all events 
more carefully made. (Portal's Evidence. ) 

At an early stage of the evidence the 

Î lain tiffs produced a new metal tube marked 
i. No. 1 as a specimen of the tubes used by 
thf^ni ill the construction of the '^ Triple ef- 
fet " (by Bonnin one the Plaintiffs' workmen 
and Frichot also one of their employes.) 
Tho evidence, however, on this point has 
not supported their case ; on the contrary 
it has been shewn that the larger number of 
the tubes used, ^jS of which number (De 
Barrau and De Mastaing's Evidonces,) were 
old wetzell tubes not similar to tube B. No. 
1 but with scams or " Inrazures " and not so 
thick as (ail & Oo 's tubes. (Robert, Bour, 
De Barrau, Fannucci, IMddington, I)e Mas- 
taiiig, Pocuh)t and Dupin's Evidence.) It 
will be rtm^mbered that the exj^erts had no 
opportunity of judging of the quality of the 
tubes, as they did not examine the interior 
of tho columns (R(»p(nt of experts) and the 
same observations apply to Mr. Alex. Colo- 
gon, the French en<»ineer from Bourbon who 
assisted the experts. 

Wc are opinion that the use of those 
wefzcll tubes in the construction of tho 
'' iT'plo effet," as established by the evidence 
before us, was a complete bieach of the 
plaintiff:^' obligation utuler the contract. 

^nd. As to. the cane mill which the plain- 
tiffs undertook to set up under the contract, 
we find that the defendant has averred that 
several of its leading parts, such as the cog 
wheel ('* grand rouet ") and one of the rollers 
(*^ cylindres ") were pieces which had already 
served in other mills and were much worn 
before they were set up under the contract, 
and that the pinions (*^ couronnes ") of the 
same mill have had the whole of their cogs 
or teeth chiselled down to enable them to 



work effectually. All those portions of the 
machinery hayc been dismounted by the de- 
fendant Hewetson^ and brought to.^'own aodr 
placed in the yard of th<î Supreme Court for 
the inspection of the witnesses and the Jud- 
ges. Some of the witnesses have told us that 
this mill worked well. (Portal, Penon, Sor- 
nay, Daruty, Payet, Dupin, Poculot and Al- 
lendy's Evidence,) and the experts in their 
rep'^rt have said very much the same thing. 

But the evidence that it was made up of 
pieces of machineiy, some of which were old 
and nmch worn and not originally adopted or 
fitted to. each <M;hcj,'i& overwbe)pimg» . CUe^r 
combes, Carbonel, Robert, De Barrau, Cha- 
lain, Michel, Dumat, Isai, liddington, Fa- 
nucci, De Mastaing, Poculot, Duchenne, Du- 
pin, Mackay, Daruty, Margeot, Allendy, and 
De Chalain's Evidence.) 

It is not denied by the plaintiffs Paturau 
& ors, so far as regards the cog wheel of the 
cane mill, that it is an old and worn out wheel 
which the/ found lying at *' l^ Etoile, " 

They do not say that they were entitled 
to make use of it permanently in the new 
work under the clause of the contract, au- 
thorizing them to utilize the machinery 
they might find on the estate. Their excuse 
is different. They tell us that they put 
it up merely provisionnally till a new one 
could be procured ; that it was set up un- 
der the eye of the defendant Ilcwptson 
who did not object ; and that thcrofore, 
so far as regards this part of the contract, 
there was no breach of duty on their part. 
Unfortunately Xvx ..the^ .plaintiffs here, they 
have not pro\'é'd their cxciiSe.^ There is- no 
evidence to shew that they took any steps to 
procure a new and propor co;^ wheel, and no- 
thing but the cl^rest and most express evi- 
dence that Hewetsori, formally and ex])licitly 
accepted the old Hud'hwiken wheel «s fultati^^ 
sufficient fulfilment by tliem of theii under- 
taking under the contract in this particular 
could avail them in their present defence ; but 
no such evidence has been adduced before us. 
As to another part of the cane mill, we are sa- 
tisfied upon the evidence that the roller re- 
ferred to which split in two during the work- 
ing of the machinery was not a new one but 
one whiçl^,bjatl>»Hli'<î|liiy'fi^<^î4i/*MVsMerable. ser- 
vice. (Mackay^ ,;]VUr^o.t: n«<il . Re Chalain'a. 
Evidence.) 

The result of the evidence as to the 
pinions also shews that they were not suit- 
ed or adopted to each other originally, but 
liave had tlve \>^hoile,^*of their, (.o};s or teeth 
chiselled or cut, to enable them to work effi- 
ciently together. , .,(Fo^^^uC^> Poculot, Du- 
chenne, Dupin, Mackay, Daruty, Margeot 
and Lcutier's Evidence. ) 
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We are, therefore, of opinion that the cane 
mill was not such a mill as the. defendant was 
entitled to expect and receive, under the 
agreement; and that, in this respect, there has 
also been a breach of the contract on the 
part of the plaintiffs. 

So, It will be remembered that it was ex- 
pressly stipulated in the agreement that the 
whole machinery should work in such a manner 
as to produce a minimum of 30,000 lbs. of 
sugar in 15 working hours. It is denied that 
the machinery put up by the plaintiffs could 
execute this amount of work. We must there- 
fore enquire if the plaintiffs have been able 
to establish that in this respect they perform- ' 
ed what was incumbent upon them under 
the agreement ? On the one hand we have 
the experts in their report telling us that, as 
to the qu^intity of sugar produced during the 
trial of the machinery, it appeared to them 
that the machinery fulfilled the conditions of 
the contract. But we do not very well see how 
this statement can be said to be supported by 
the actual trial, for we find that the time occu- 
pied in making the 3 and f ^'cuites" producing 
3^,318 lbs. of sugar and in the tut binage was 
longer than it ought to have been under the 
contract. Besides, the supply of " clairce '* 
(cane juice) was partly at least drawn from 
the battery. (Ilanning, Wiehé, & Cologon's 
Evidence.) and was not kept up so as to 
allow the working of the machir^ery to go on 
at the same rate (report of experts). Again, 
it is true that some of the witnesses have 
stated that in their opinion the machinery 
was capable of manufacturing 30,000 lbs. of 
sugar in 15 working hours, ( Portal's 
Evidence) but when we consider what was 
actually done during the crop, we do not find 
that the result corresponded with those an- 
ticipations. From the Baok% of the Estate 
which, under the contract, arc the common 
evidence of both sides, we find that the average 
production of sugar during crop 1869 for 
15 working hours was only 26,09^^ lbs., 
and this result was obtained only with 
the aid of one of the batteries. But under 
the contract, batteries were to be ilispensed 
with. In fact, one of the leading objects con- 
templated by the introduction of the " Triple 
effet " is to get quit of the battery, altogether. 
[Evidence generally and de Barrau's ]. We 
do not forget that during the trial, the evi- 
dence afforded by the Books of the Estate 
w^is severely criticized by the plaintiffs, and it 
•was contended that, as they were kept entire- 
ly by the *^ employés " of the proprietor, the 
defendant, the statements to be found in 
them cannot be relied upon, and it was point- 
ed out that at least in one instance a portion 
of a leaf of one of the books has been torn 
off, and the entries on the mutilated leaf 
could not have corresponded with the copy 
forwarded to the proprietor in town, as was 



the daily custom. The date referred to is 
17th August 18H9, and the plaintiffs are quite 
right when they say that the entry in the 
Book kept on the Estate 'îould not have 
corresponded altogether with the Copy 
forwarded to the Defendant in Town. 
But in the whole of those very minute and 
voluminous entries verv few errors or discre- 
pancies have been ])ointed out, and none that 
appear to us of any real importance in our 
present inquiry. It will be observed that, 
under the date in question, the statement in 
the copy sent to town does not appear to aid 
the Plaintiffs' case. It hears that on the 
mornifig of the 18th August 1869, the arrival 
of Messrs. Fontaine and Smith to set the 
** triple effet'' in operation was still looked 
for by the employés of the Estate ; that on the 
evening of that day the workmen of the jdain- 
tiffs left the Estate. It will be remembered 
that the mise en demeure by the defendant 
was served on the Plaintiff Paturau in town 
the day previous. 

The evidence of the witness Michel, the 
Manager 'of the Estate, has also been very 
severely criticized by the plaintiffs. This 
matter may be conveniently noticed at this ' 
stage of our Judgment. It has been argued 
that, in flagrant contradiction with his state- 
ments when examined as a witness in the pre- 
sent case, he had ou various former occasions, 
and to various witnesses, stated in conversation 
that the " triple effet " worked well. But even 
were we to assume the truth of all that the 
witnesses have said oji this subject, this nei- 
ther by the English nor the French Rules of 
evidence which leave more to the discretion 
and appreciation of the Judge than the Eng- 
lish, would prove that the '* triple effet " did 
really perform its work, as^it ou«»ht to have 
done. Such statements of the Manager would 
not be binding on the defendant, liis employer, 
who was always complaining of the way in 
which the " triple effet " work(?d. Michel's 
own explications of these conversations are 
not unsatisfactory. The plaintiffs were quite 
entitled to refer to what Mith<'l had said 
out of ('ourt regarding the machinery as 
an abatement from the reliance to be put 
on his statement as a witness, but look- 
ing at all the circumstances we do not 
think that the credibility of Michel is^sub- 
stantially shaken by what the witnesses have 
deponed on this subject. We have given all 
the attention in our power to the Plaintiffs* 
arguments against the weight of the Books 
of the estate in evidence here, but we do 
not think, looking at the ample proof as 
to how those books were kept, ( Perron, 
Payet, Buette, Wiehé, Descombes, Fannucci, 
Chalain, Michel, Midol, Isai's Evidence ) 
that we can reject their testimony. We find 
they are (^ iifirmed by witnesses as to 80,000 
lbs. of g, ^x ^^^ having been made within 
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the hours stipulated. ( Descombes, Isaï, De 
Barrau, Haiming, Vîvîer's Evidence ) ; and 
the machinery usually worked longer than 
15 hours per day. Payet, Michel, Wiehé 
one of the experts and a witness of great 
experience depones that he does not think 
that 30,000 lbs. of good sugar was obtainable 
from the machinery pushed as it was in 15 
hours. We have said that the Books were the 
common evidence of both parties under the 
contract. It will not be forgotten that it was one 
of the stipulations of that deed that the neces- 
sary notes and books should be regularly kept 
upon the Estate, and that they should be 
verified (contrôlés) by the conlnctors (plain 

I tiffs) when they should think proper, and 
should be produced at once on their de^mand. 
If the plaintiffs did not from time to time 
examine the books and see to the way in 
which they were kept, they head themselves to 
blame; we have given our best attention to 
all that has been said by the plaintiffs to im- 
pugn the veracity of the books of the^ Estate, 
and nothing that has been argued has led us 
to doubt their substantial accuracy in the 
matter with which we are now dealing. Ta- 
king then the results of the working of the 
machinery from those books, we find, as 
already stated, that only 2f),09î^ lbs of sugar 

' was the return for 15 working hours. This is 
considerably below the guaranteed result of 
30,000 lbs for the same hours of work. It . 
thus appers to us that in this import ajit par- 
ticular, the plaintiffs have again failed to 
perform their undertaking under the contract. 

4o. Let us how turn to another stipulation 
in the contract. The plaintiffs bound them- 
- selves to furnish a '* triple effet " in all 
respect equal to those manufactured by Cail 
& Co. It is admitted on all sides that the 
machinery of that French firm is of the very 
first class. After what we have ahead v seen 
of the defects of the '* triple effet '* supplied 
by t lie plaintiffs, it would be impossible to 
hold that they had duly performed their 
contract in this respect. One of the plaintiffs' 
witnesses has indeed siated that the ** triple 
effet " in this case was equal or superior to 
those of Cail & Co. (Poculot), but the whole 
stream of the evidence is entirely of an op- 
posite nature. We shall only refer particu- 
larly to what the following witnesses have 
said on the point: Buette, Carbonel, Scott, 
Bour, De Mastaing, Cologon. The experts 
did not examine the inferior of the «ippa- 
ratus^ and they accordingly tell us that it 
would be difficult to establish a comparison 
between the workmanship of the plaintiffs 
and that of Cail & Co. ; but they state 
that the machinery could not be better made 
in the colony than it was in the present 
case. It may be thought that notwithstand- 
ing the great progress made in Mauritius in 
all the Industrial arts, the plaintiffs somewhat 



rashly undertook to turn out machinery 
equal ^& :thà(-,^f J &A^1t^^i»^Ji^m^ 4a JK^^9i^ 
But such was^J^e co^ntrjctj, such was their ob- 
ligation, and we ate satisfied thé'plainiiffs IfaW 
not, in this respect, performed what they un- 
dertook. 

It is but fair to notice that several of the 
witnesses have deponed that the machinery, 
when they saw it, worked smoothly and with- 
out vibration and the embaiTassing incident 
in the working of steam-machinery called 
* remontage * and frequently occurring even 
in Cail & Co.'s '• Triple effets," scarcely pre- 
sented itself in the present case. Whether, 
as suggcsjtpd.- by-^ tkè ♦tviinesae*^ J^OQulot, 
Portal, Buette, this arose from the use of a 
large central pipe in the tubular system of 
the first of the three columns, according to 
an improvement said to have been lately in- 
troduced, in France by a Mr. Farino, we do 
not know. This word *' remontage " the 
working of a *' Triple effet" is used to 
describe the overflowing of the juice into the 
safety column from the tumultuous ebullition 
in the first column. 



For the reason above stated we rfre satisfied 
that the Plaintiffs have failed in their under- 
taking to make machinery equal to that fur- 
nished by t\u} House of Cail & Co., and th^i^^ 
in this particular they have not performed 
what they obliged themselves to do under the 
contract. 

To the various arguments of the defendant 
tending to shew that the Plaintiffs have com- 
mitted a breach of contract, the plaintiffs, be- 
sides co2Je5ti^g,^,t:h^;;trvi||i. pL^he aljegations 
themseif 6s, IVavè^ïïàde d general âiib-^er which 
at the first blush has an air of some plausibi- 
lity. 

Thev say how can the machinerv be bad 
machinery when the tlefendant Hewrtson 
made the largest crop ever known to be pro- 
duced on the estate '' V Etoile " viz : 3,862,957 
lbs approaching 4,000,000 lbs 'or 2,000 tons 
of sugar in four months ? But this statement 
is not correct. In point of fact the making 
of the crop of ** V Etoile " began about the 
middle of July and ended, so far as the cutting 
of the canes was concerned. on ^:^nd December. 
But it,w^^o;,j[,ijH tJig^9th,;epl3WWy ^'Ï.Q.tkayt 
all the sugjar in%th4i../^<^;». ibasMV&Pii'><^^ 
fabricated. Again the plaintiffs had forgotten 
that the crop was made with the aid of an open 
battery found upon the estate, while as we have 
seen one of the leading objects of the •* triple 
effet" is to get quit of the battery altogether. 
So, in truth, the crop was not made with the 
machinery as bargained for. But even if it had, 
the fact cQulcl .qD^.,,h^^ve. an indirect bearing 
on the real issue between thé parties ' here. 
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Trhich is this : have the plaintiffs proved, as 
they have undertaken to prove, that they have 
truly performed all the ohligations incumbent 
upon them under the contract ? 

It is only on their doing so that they can 
gain their cause. They have not satisfied us 
that they had done their part of the contract. 
On the contrary, we are satisfied that they 



have failed to perform their obligations in the 
various important particulars to which we 
have specially alluded ; we do not find it ne- 
cessary to go into the other points which the 
defendant has pleaded in this Action. Enough 
has been proved to shew that the Plaintiffii 
must fail in their case. In the first Action, 
therefore, Judgment will be entered for the 
Defendant, with costs. 



JUDGMENT IN 2"° AOTION. (DAMAGES) 



HEWËT80N verms FONTAINE & SMITH, & PATUEAH & Ca 



We now proceed to the consideration of the 
«econd of the two Actions before us, viz : that 
of damages at the instance of Mr Hewctson 
against Fontaine & Smith, and Paturau & Co. 

In this case Ilewetson seeks damages 
against his opponents, for breach of the con- 
tract of the 13th April 1869. 

We have decided that there has been a 
breach of contract on the part of the defen- 
dants, and the question now before the Court 
in the second Action is to ^iscertain if any 
damages are due to the plaintiff; and if da- 
mages are due, to what amount. 

The conclusions of the Declaration for da- 
mages are, as we have seen, to the effect that 
thro' ihe fault and negligence of the defen- 
dants, the crop of the canes of the said sugar 
estate for the year 1869, has been much de- 
layed and gTcatly reduced ; that the quality 
of the sugar has been much inferior and that 
the sugar made has been sold at much lower 
prices ; that the crop for the year 1870 on the 
Estate " Ilewetson '* has been and will be 
jjreatly reduced by reason, of the sugfir canes 
for the crop 1869 having been cut later than 
athey ought to have been cut ; and that great 
annoyance and much additional expense have 
been caused by the defendants to the said 
plaintiff's damage of upwards of £ 12,000. 

Bythe law of the Civil Code damages for 
the non-fulfilment of a contract are not ge- 
nerally due, unlessthe defendant is put ' 
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demeure " t« mora : " the old principle of the 
Roman law Dies ititeipellaf pro homhié is not 
admiitrd. Art. 1146 of the Civil Code run» 
a« follows : '* Les dommages et intérêts ne 
*^ sont dus que lorsque le débiteur est en de- 
" meure de remplir son obligation, excepté 
" néanmoins lorsque la chose -que le débiteur 
" s'était obligé de donnir ou de faire ne pou- 
** vait être «lonnée ou faite que dans un cei- 
" tain temps qu'il a laissé passer"; and 
again by art. 1139 it is declared that : ** Le 
** débitcMir est constitué vu demeure soil par 
'* une sommation ou par autre acte équiva- 
lent, soit par l'effet de la convention, îors- 
quVlle porte que, sans qu'il soit besoin 
'* d'acte, et par la seule échéance du tinme, 
^' le débiteur seTa en demeure." An impor- 
tant question bas been argued in the present 
case, viz : Were the defendants put in legal 
mora by the mere foice of the stipulation 
as to the time of delivery in the contract, or 
if he was not so put in mora^ at what date 
was he put by the act or interpellation of the 
plaintiff Ilewetson ? The clause in the con- 
tract was the following: *^ Toute l'installation 
" devra être complétée et en état de fonction- 
ner le premier Juillet prochain :. cette clause 
est stricte entre parties et aucun prétexte 
ne pourra en atténuer l'effet." Whether 
this clause in the agreement would, under the 
above article 1139 of the Civil Code, amount 
to such » convention in law as would, without 
the neçk^ of any act and by the sole arrival of 
the tet'w. place the party en demeure might 
be a ^v* question. Whether again it must 
havQ V ^^ understood by both parties that 
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Xhv machÎTiety wrp harpaini d for to he ready 
■for the approaching crop of lh69, aiid so, 
umler the latter ]»art of art. 1146 the defen- 
dants must be held to be *' en demeure " by 
the mere arrival of the date stipulated, the 
1st July, is a question, we think, also fiirly 
open to argument. But it appears to u« that 
it is not necessaty tiiai we should decide 
these point». We think the present case, in 
principle, is not unlike that of Poculot vs, 
Jk/arousi^em^ referred to in the argument and 
decided by this Court in September 1869 
(PtSTON'« /^eportt Vol IX p. 99.) We thir.k 
it is clearly shown that Mr Howetson volun- 
tarily enlarged the period for the completion 
of the work, first dgwn to Ist August when 
he addressed the letter to the defendants, al- 
ready referred to, and again down to the 17th 
of the same month, when his Notice of the 
previotis day was served on the defendants by 
usher Clair. 

It has been objected by the plaintiff that no 
plea of this nature has been sufficiently raised 
in the plendings* Wo do BOt think that this 
objection is well founded. If it were, it could 
at once be remedied, under the power of 
amendment lodged with us, by the 'parties. As 
to the fact of the plaintifTs having enlarged 
the time for completing the work, we are of 
opinion that it is fully proved. When the 1st 
July arrived, and the work was not complet- 
ed, he was in a somewhat hard position. He 
had put himself to a certain extent, within * 
the power of the defendants He had paid 
them, by antici))ation, the large sum of 
£ î^,000 to account of the price of the machi 
nery. All his interests combined to induce 
hint to give them time to complete the con- 
tract if this had not been done at the term 
stipulated. He had a very fine and valuable 
crop on the ground, admittedly the largest 
over produced on the Estate. The time for 
cutting had arrived or was just at hand. He 
had no other ptompt means of manufacturing 
the canes, except by the machinery which the 
defendants had undertaken to erect and ad- 
just. It constantly happens in this Colony 
that engineers are not ready with their ma- 
chinery for the approaching crop at the date 
fixed in their igreements with planters, and it 
often occurs that the latter, being so depen- 
dant on their mills for the fabrication of their 
sugars, extend the period and concede to the 
contractors a larger delay for ithe completion 
of the \'<cotk. 

Mr. Hewetson, in his oral pleading in the 
first Action, said : " The plaintiffs '* (here de- 
fendants) ** were the only persons in Mauri- 
*^ tius who could make machinery of this des- 
*' cription. I was oblige<l to let them go on 
*' after the term agreed upon. I and all my 
people believed in the plaintiffs, and that 
time alone was required for the completion 
*^ of their work, and I gave it,'* 
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In the Notice served by the usher, on the 
18ih August, the plaintiff called upon thq 
defendants ** to complete and deliver, within 
*' i24 hours after the service of the present; 
** Notice, all the works, machinery and ap- 
** paratus in the manner and condition stipu- 
" lated between the parties in the said agree- 
•* ment." It was only on the following day 
that the workmen of the defendants left the 
Estate, the machinery being then, as the de- 
fendants plead, completed and in full and 
proper working order. Michel, the Manager 
of the Estate, telb us : the " triple effet " was 
" tried for the first time on the 19th August, 
'* and was set to work on the 21st. It was 
on the 21st August that we could begin to 
work regularly, with all the machinery put 
*^ up by tl»e plaintiffs.'* 



It wa8,of course, quite open to the plaintiff 
to extend the time for the completion of the 
work and to accord to the defendants such a 
delay as he might think proper. It was, in 
fact, in the circumstances, a very natural 
thing for him, as we have seen, to give addi- 
tional time for the completion of the works. 
It is not necessary to determine the reasons 
which may have here weighed with the plain- 
tiff. It is sufBcient, if be did not stand upon 
his right of throwing up the contract and 
insisting for damage:^ at the earliest period 
at which it might have been open to hiih in 
law so to do. It has ituleed . been contended 
by the plaintiff, although towards the close 
of the discussion, we think riot so strongly as 
at first, that, on the authority of Larombière, 
V. 1, p. bti)y when an effectual mise en de- 
meure has taken place, the party, on placing 
his opponent en demeure, is entitled to claim 
damages not only from and after the date of 
the mise en demeure, but just the same as if he 
had given the notice at the vei'y first moment 
when he had a right to insist on the execu- 
tion of the contract. Larombière puts the 
case of a seller having undertaken to deliver 
the article sold the day after the sale, but 
where the buyer had not put him en demeure 
for 6 months after the sale. That writer is 
of opinion that if the seller delivcT the article 
^ days after the summons or notice, the seller 
is liable not only for the loss accruing during 
those two <lays, but for the whole damage 
from the date of the sale. In this doctrine, 
we eanikot acquiesce. It was ovenuled by 
this Court in the case of Poculot, and we do 
not think that it is based on any sound prin- 
ciple. If the creditor in the obligation does 
not put the other party in mora for a long 
period after the date stipulated for the exe- 
cution, it does not appear to us that he can 
be said to be at all in the same position as if 
he had done so immediately after the term of 
the execution. The right in his own favor 
he was quite entitled to waive, and his silence 
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must surely be considered as good evidence 
of his waiver, and that till he gives the Icj^al 
notice» he is considered to forego his rights. 
We think that the debtor, in such a cas^e, 
from the silence of the creditor, had good 
reason to believe that the latter was not to 
press his rights strictly. It would not be fair 
that the debtor should, all at once, be called 
upon to pay damages, when the creditor 
changes his conduct, and gives him notice 
calling for the performance of the contract 
as if notice had been given the day after the 
date of execution mentioned in the agree- 
ment. The claim of damages of which the 
debtor got such late notice would probably, 
after so long a silence, be larger in amount 
than what he would originally have had to 
pay for non performance of his undertaking. 
The doctrine of Labombière is repudiated by 
Demolombe v. I p. 513 & seq. and, as we 
have already said, it is one in which we can- 
not concur. 

We are therefore of opinion that, it is only 
from the date of the 17 th August 1869 that 
the plaintiff in this suit can claim damages. 
Fpr whatever loss he can prove he has sus- 
tained from that date on account of his not 
being put fully in possession of the machinery, 
as stipulated for in the contract, he is en- 
titled to be indemnified. 

According to the conclusions of the plain- 
tiff's Declaration in this Action, those alleged 
damages range themselves under 2 heads : 
the first, the damages alleged to arise in re- 
ference to the crop of 1869 ; the second, the 
damiiges connected with thé present crop of 
1870. We shall consider the plaintiff's pre- 
tensions in their order, and sitting, according 
to the constitution of this Court, both as 
Judges and Jurymen, dispose of them as we 
best may. 

Under the first head the plaintiff has pleaded 
that he ought to have secured an advantage 
by the use of the bagasse mill, of 10 per cent 
of sugar above the ordinary return from the 
pressure of the cane mill alone ; that no such 
profit had been realized, and he puts down 
the damage thereby sustained at a large fi- 
gure. 

It is quite true that, in the original con- 
tract, the defendants guaranteed that there 
would be au advantage or surplus, to the 
plaintiff, from S sources : — the work of the 
bagasse-mill, the use of the "triple effet," and 
the economy of fuel. That this guarantee was 
considered to be a substantial one, no person 
ran doubt, for the price was to be paid out 
of it in two annual instalments of $ 10,000 
each. Rut the difficulty we encounter here 
in sustaining the present claim of damages is 
very gieat. The contract speaks, among 



other things, of the surplus to be produced by 
the bagasse mill, but the surphis over what ? 
It does not give the percentage which the 
cane mill ought first to render from the 
canes made to pass thro' it, nor does it say 
what percentage over and above that amount 
is guaranteed to be produced by the use of 
the bagasser mill. Nothing definite or speci- 
fic is agreed upon. Nor in the evidence have 
we clear and distinct proof of what percentage 
the cane mill ought to produce, and what 
farther advantage ought to have been reali- 
zed from the use of the second mill, and that 
the machinery, as to crushing power, had 
really failed in producing fair and proper re* 
suits 

The crop of canes was a very large bnc, 
and between the two mills the whole juice 
appears to have been extracted that could rea- 
sonably be expected. (Wiehé, Poculot, Portal, 
Dupin & Daruty's Evidences.) 

We do not find it proved that a loss of su- 
gar truly and positively appreciable in figures, 
and such as the defendants would be liable 
for under the contract, arose from the defec- 
tive working of the bagasse mill. Tiiis itfem 
of damages is therefore disallowed. 

The large item of $24,590 for the new mill 
which the plaintiff says he has ordered and is 
setting up to replace the mill furnished by 
the defendants, we do not admit. Wç have 
only to deal with the contract between the 
parties and the loss arising immediately and 
directly from the defendants' failure to im- 
plement it. 

The price paid by the plaintiff to the de- 
fendants will be restored to him with such 
damages as appear to us to be legally due in 
the circumstances, but as to any new machi- 
nery which he may please, at his own hand, 
to put up in place of the old, he must pay for 
it himself. 

Again the plaintiff alleges that the defen- 
dants having failed in the performance of 
their contract, the expenditure which he 
made for the setting up of the machinery sent 
by the defendants, the preparation of build- 
ings, foundations, &a. ought to be repaid to 
him. 

We think this demand is reasonable and 
well founded in law ; but looking at the cir- 
cumstances generally, and the fact that the 
plaintiff had the beneficial use of the defen- 
dants' machinery for assisting in making the 
crop of 1869, and the whole of the buildings^ 
foundations, &c., can scarcely be useless to him, 
we think the plainuff's demand may be fair- 
ly and equitably reduced from $3,828.90 c. to 
$3,000. 
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We think the plaintiff i« entitlrdto the modi- 
fied cost of workinjç the battery during the crop 
of 18b9. By the contract for the 'Triple effet" 
the battery was to be entirely dispensed with. 
From the date when the plaintiff ought to 
have been put in j)os8ession of machinery 
capable of working the crop of 1869, viz ; 
18th August 1869, the expense to which the 
plaintiff was put in working the battery is 
stated at $5S^Z2, Deducting the expendi- 
ture to 18th August 1869, viz, $300 90 c. 
there will be left $5,6î^ 1.10 c We think, 
looking at the favorable results of the crop to 
the plaintiff, and the circumstances generally, 
a modification and abaU^meut of two thirds 
ought to be made, leaving the sum of $1873. 
70 c. to be paid to the plaintiff^ under this 
head. 

The item $10,000 for the new batteries set 
up this year, and for the fuel and working of 
them, we reject for the same reason as we 
have disallowed the above item of $24,590 
for the new mill. 

The demand of $1,175.89 for gratuities paid 
for extra labor, we do not allow. Such gra- 
tuities are usually given on all Estates to sti- 
mulate the laborers^ especially when the crop 
is large. 

The claim for $2,701, for extra fuel, is also 
disallowed. We are not satisfied, upon the 
proof, that there was such an expenditure 
arising directly and as the necessary conse- 
quence of the defendants' breach of contract. 

We cannot allow the charge of $6,588.32 
for job-contractors and carriers. The crop 
was the largest that ever was made upon the 
Estate, and we are not satisfied that the call- 
ing in of this additional assistance was at all 
rendered necessary by the failure of the de- 
fendants to perform their part of the contract 

We disallow the demand of $%,57l, for 
the alleged loss arising from the delay in 
cutting the " cannes sautées." We have de- 
cided that the defendants were not legally 
en demeure till the 18th August 1869. Be- 
sides» th% plaintiff might have cut the cannes 
sautées earlier than he did ; but he preferred 
to cut other canes first. Even if it were es- 
tablished by the evidence that the loss here 
claimed did arise from the late cutting of 
those canes, and of this we are not at all sa- 
tisfied. (Portal, Payet, Sornay, Hon. Dr. 
leery, Castel, & Margeot's evidences.) We do 
not think that in the circumstances, the loss 
.eould legally be laid upon the defendants. 

We do dot think that the plaintiff has 
made out his claim to what he calls the dif- 
ference between good and bad sugar which 
he estimates at $28,500. We think it is very 



reasonable to suppose that the plaintiff, who 
formerly had been in the custom of making 
fine sugar on the Estate ^^V Etoile,^' intend- 
ed to continue to make as fine, if not finer 
sugar, by means of the works for the execu* 
tion of which the defendants contracted ; but 
the question here is, did they guarantee that 
the machinei7 should make sugar of a very 
high quality. We do not think that they did. 
Nothing is said of this expressly in the deed, 
and in the making of sugar so much depends 
on the manipulation of the canes, on the skill 
of the persons employed to work the machi-^ 
nery, in purifying the ^'ciairce^^ and in defeca- 
ting and decanting the juice, that even the 
finest machinery may frequently produce re^ 
suits far from satisfactory. Besides, the witr 
ness Hanning, an experienced engineer, tells 
us : '* that in a contract for the sup* 
*' ply of machinery to manufacture sugar, if 
" 1 do not state the quality of sugar to be 
'* made, I don't guarantee any quality what- 
*' ever. " And Wiehé says that when th« 
experts were sent to examine the machinery : 
" I do not consider that we had to meddle 
" in any way with the sugar making, but only 
'* to sec that the. whole operation was can*red 
" on fairly." (And see Poculot, Portal, Du- 
pin, Allendy, Hon. Dr Icery's evidences.) 

The second general head under which the 
Plaintiff classed his alleged loss and damage, 
was that the canes of the present crop (1870) 
were necessarily cut much later owing to the 
breach of contract on the part of the defen- 
dants. Damages to the amount of $12,500 
are claimed by the Plaintiff from the necessi- 
ty in which, he says, he was placed of aban- 
doning part of the crop, and allowing the 
canes to remain on the ground and to become 
cannes sautées. It is contended by the plain- 
tiff that one month's delay may compel a 
planter to allow canes to stand over for an- 
other crop. The proof on which the plaintiff 
maintained this head of damage is very con- 
flicting. We should have found it difficult 
to sustain this claim even if we had held that 
the defendants were legally en demeure on 
the first July, and had failed to deliver the 
machinery till I8th August 1869. But we 
have no hesitation in rejecting the claim, now 
that we have found that, in law, the defen- 
dants were not in legal mora, till that latter 
date. The plaintiff must take the conse- 
quences of beginning his crop later than was 
probably expedient, and later than originally 
wishe<l. Besides, even if the plaintiff, on the 
evidence, had made out a plausible case as to 
the loss which might probably arise in this 
year's crop from the late cutting of the canes 
last season, we have no proof before us that 
such a loss was actually sustained ; on the 
contrary, in his pleadings at the Bar, the 
plaintiff stated that large as was the crop of 
VEtoite for 1869, he expected for the future. 
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and particularly for the present year (1870- 
1871) much more magnificent returns. Of 
all the claims of damages put forward by the 
plaintiff, after the best consideration in our 
power, we can only sustain those above men- 
tioned, amounting in the aggregate to $4,873. 
70 c. 

For the above sum of $4,873.70, we give 
Judgment in favor of the plaintiff. 

We refuse and repel all the other items of 
loss and damages alleged by the plaintiff. 

We order and adjudge that the $10,000 or 
£2000 paid in advance by the plaintiff to the 
defendants on 3rd May 1869, be refunded to 
the plaintiff within one month' from the date 
of this Judgment, with interest at the usual 
civil rate of 9 oio from the said date of 3Td 
May 1869. We further order and adjudge, 
that the defendants do remove llie machinery 
put up at " V Etoile** within one month from 
the date of this Judgment ; and on their fail- 
ing to do so, tliat the plaintiff shall be enti- 
tled, at the sight of P. F. Lecudennec, whom 
failing, Edgard Pommerol, ushers of the Court, 
10 remove the same» 

As the plaintiff has been snccessfal only to 
a comparatively small extent, we shall allow 
him only one-fifth of the costs of suit, as these 
may be taxed by the Master. 



SUPREME COURT. 



ImST will and TKSTAMIWT, — li-EGACT, 

Leoalresekve, — '^Quotité DISPONIBLE.** 

The heirs entitled to a legal ^^ré&erwe** and on 
tthose behalf the testator has made a legacy, 
cannot claim thut legacy over and *eibove the 
amowit of their ^'réserve ^^^unless it is specially 
provided in the Will that such legacy ss to be 
taken out of the quotité disponible. 



ALLARD THE WIFE,— PlaintiflT, 



versus 



Widow LAGESSE,— Defendant. 



Before r 

His Honor Sir C F. Shand, Kt. C. J.^ 

and 
His. Honor Ms. Justice Gorrie. 



G. GuiBERT, — Of Counsel for Plaintiff. 
F. Robert, — Plaintiff's Attorney. 

L. RouiLLARD, — Of Counsel for Defendant. 
J. PiQNÉGuy,— Defendant** Attorney. 



Srd February 187*. 

This U an Action at the instance of M ^* 
dame Lucie Lagesseor Alia rd, wife of Timotbée 
Allard, duly authorized by Judgo*s Order t^ 
accept purely and simply a legacy of $10,000 
bequeathed to her in the last Will and Tes- 
tament of her late brother, Léonce Lageasc, 
against Aséma er Emma Bouché, widow of 
the late Léonce Lagesse, acting as legal guar- 
dian of Cécile and Marie Lagesse, the two 
infant children of the said Léonce Lagesse and 
Emma Bouché The object of the Action is- 
to obtain payment of the legacy. This is ob- 
jected by the Defendant, on grounds to be 
hereafter noticed. 

The late l^oncc Lagesse who was possessed 
of considerable wealth in this Colony, left ?ji 
last Will or Testament in the mystic form^. 
dated the 29th December 1866, duly register- 
ed and deposited amongst the minutes of Mr» 
Notary Pelte. 

m 

The parts of the Will with which, at pre- 
sent, we are more immediately concerned, are 
these : " Jai reconnu pour mes «nfants natu- 
** rels Cécile et Marie, filles de Mlle. Azéma 
" Bouché, aussi appelée Emma Bouché. Je 
^* déclare reconnaître, par le présent, aussi 
** pour mon enfent naturel, Tenfant dont la 
^* dite Demoiselle Bouché ef^t actuellement en- 
'* ceinte, et Je donne â ces trois enfants (Ce- 
" cile, Marie, et celui dont Mite. Bouché est 
** enceinte) la moitié de tous les biens gêné* 
•* ralement quelconques que je laisserai au 
** jour de mon décès *' / and tlie .provision ia 
favor of the Plaintiff is as follows : " 3o. Je 
** donne et lègue à Made. Allard, ma sœur^ 
•^ une «omœe de dix mille piasfres avec la 
*' condition expresse, &c.*' 



There are numerous other legacies to bro- 
thers, sisters, nephews and others. 

The Will describes the Defendant in this suit 
as Mile. Bouché, and her children as natural 
children. The) were so at the date of the 
Will, but siibsequeirlly, the kte Mr. Lagesse 
was married to Mile. Bouché, and by the law 
of the Colony her children by him thereby 
became legitimated. The third child of which 
Mile. Bouché was said to be enceinte died 
shortly after birth. 

The date of the Will,iis we hare seen, waa 
89th December 1866. The date of the Testa- 
tor's marriage to Mis» Jîouché^ was IDtla 
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Anp;ust 1867. And the testator died on 10th 
April 1870 without having made any revoca- 
tion or alteration of the Will which was cer- 
tainly applicahle to a different state of family 
rolationship^but which we Are aow called on 
to incorju'et. 

The Defendant object to the legncy of 
$ 10,000 being paid over to Madame Allard, 
because she contends that it, and the other 
legacies left by the testator, ought to he re- 
4luced, inasmuch as they exceed the *' quotité 
disponible ^ or disponible proportion of the 
succession, and that the minors Lagesse, them^ 
selves, are, by the terms of the Will, legatees 
^fone half of the " ^juotité disponible** and 
thdt this legacy to them ought to be paid in 
preference to all ether legacies, in addition to 
their legal "reserve.** Other pleas were origi- 
nally put forward, bjat have since been aban* 
doued. 

The minors Lagesse, in fact^ claim S/3rds 
•ef the succession, as the legal reserve, where 
two legitimate-children have been left by the 
testator, in terms of Art. 913 of the Code Ci- 
vil, and also ^ of the remaining ^ as prefer- 
ential legatees in terms of the Testament. 
They would thus tal^e five sijLths of the suc- 
cession. 

The Plaintiff admits that the minors are 
entitled to the legal " reserve *' of | if they 
choose to assert it ; but if they claim under 
the Testament, that they are not entitled to 
one half of the *^ quotité disponible *' in addi- 
tion to their legal " reserve ** but >only to 
la moitié de tous les chiens généralement queU 
conques ** which the testator left at his death, 
in full of all their claims, this would restrict 
the minors to one half of the succession in 
j)lace of the five. sixths which they -claim. 

G. GuiBERT for the Plaintiff and L. Rouil- 
LARD for the Defendants, were equally of opi- 
nion that the question was one solely of in- 
terpretation and this also was admitted in the 
case of Castellan decided in this Court in 
1850, which was referred t4>. Did the testa- 
tor intend that the children should have the 
legacy as something additional to their legal 
** reserve,** or was it his intention that the 
legacy should be in place and room of all 
claims they might have on this Estate ? Sim- 
ple as the question may appear to be when 
stated, the solution requires a very careful 
consideration, both of general principles of law, 
.of the terms of the Testament and the pecu- 
liar circumstanc3s which intervened between 
its d^te and the death of the Testator. 

Under other systems of jurisprudence, it 

would probably have been asked, at the out- 

jfieiy whether the Testïunent was not revoked 

^y the subsequcAt marriage and çpnsequei^t 
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legitimation. But in the French Code there 
is no room for such an implied revocaiion as 
a subsequent marriage in England, as the ope- 
ration of the rule si testator sine liberie ^er 
cesserit in Scotland would ii^pgrt. 

Art. 1035 C. C. is on these tevms : *^ liCS 
testaments ne pourront être révoqués en 
tout ou en partie que par un testament pos- 
" térieur, ou par un acte devant Notaires, 
*' portant déclaration du changement de vo- 
** lonté.** It might be a convenient method 
of getting rid of the difficulties which beset 
the question of interpretation, to hold that no 
natural children iiaving been -inexistence at 
the date of thp Testator's death, the provi* 
sions in their favor must bi» held as pro nnn 
seripto. But there is no real question of the 
existence and identity of the parties in whose 
favour the provisions in ihe Testament were 
made. The description given to the children 
in the instrument as a natural cQspring of the 
testator was not applicable at tfae^riod when 
the Testament eame into force, but -the change 
in their social and legal position which had 
taken place was in their favour, showing a 
continued and increased affection on the part 
of the testator. Whatever result the change 
may have it does not appear to us that :we can 
read the document as if they had not been 
mentioned. The result of an enquiry into the 
intention of the testator ma> not lead to a re- 
sult practically different than if ^he t;\iildren 
had been left to their simple legal rights, 
but at all events by looking at the document 
as a whole, we shall have given effect to an 
unrevoked testament, and ei>deavour tp dis- 
cover the justa voluntQtis seatetiiia of the 
testator. 

Although a Testament roust be read as the 
exprrssion of the will of the iestatpr at his 
death, it would be impossible in this instance 
to arrive at ^ sound interpretation without 
considering his intention? at the time of the 
making of the Will, with reference to the 
then existing condition of his family relation- 
ships. In December 18B(> the testator was 
the father of two illegitimate children for 
whom, and for their moth(»r, he evidently enr 
tertained strong feelings of attachment. The 
children had a certain claiîu by law for a por» 
tion of his Estate, for they had been legally 
recognieed (756 C. C.) This amount would 
have been the one half as in a case where 
there were no legitimate descendants. (75.7 
C. C.) Such was the utfnost which the father 
could have bequeathed, as Art. 9080 C. pro- 
hibits natural children receiving more than 
the proportions allowed thnnvby those article^ 
already quoted. We find by the Testament 
that the children were to receive this full legal 
amount viz : *^ la moitié de tous les biens gé- 
" néralement quelconques que je laisserai au 
'*jour de mon décès. " ïo the Brother Xh» 
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festatot leA a sum of ( 20,000, his residence 
in Pott Louis and its furniture, with the 
moveahle effects which might he found at 
" Plaisance^ " excepting his carriage and 
horse. 

The other legatees were to receive specific 
aniounta, while the surplus of the Estate was 
left to Edmond Lagesso^ Alphonse Lagesse 
and Madame Allard his brothers and sister^ 
for a fourth each, and to the children of a 
deceased sister, Madame Roussel, for the re- 
maining fourth. 

In this state of affairs, * G. Gutbert of 
Counsel for the Plaintiff contended that the 
intention of the testator was at that time to 
divide his estate into two equal portions, one 
to go to his natural children, and the other 
to his brothers and sisters, and such special 
legatees as he desired to favour. Not having 
changed his Will, even after his marriage, it 
must be held that he was satisfied with the 
arrangement he had made, and that the Will 
in the exact terms as made, and as it could 
alone be interpreted at the date of making, 
represented the Will of the testator at his 
death, viz : that one half of the Estate was 
to go to. the children Cal though then legiti- 
mated) and the other half to the collaterals 
and other legatees. 

On the other hand, L. Rouillard, for the 
children, argued that it was impossible to 
look at the succession as unaffected by so im- 
portant an event as the subsequent marriage 
and consequent legitimation. As natural 
offspring the children had certain rights of 
*' réserve ** which the father took care they 
should have by the Will, to the full extent the 
law allowed. The learned Counsel indeed 
contended that by the Will they had obtained 
more than their legal " reserve, " but we 
think this contention proceeded firom an erro- 
neous understanding of Art. 756 C. C. To 
have given themmore than their lègal'^réserve,'* 
would not have been lawful, as we have 
seen by Art. 908. The argument cannot, we 
think, be pushed further than this that by the 
Will they got as natural children the full 
amount which the law permitted the father 
to bequeath. As legitimate children, however 
it was contended that their rights were differ- 
ent. They were now heirs and they were en- 
titled by law to a " réserve " of two thirds in 
conformity with Art. 913 C. C, in addition to 
whatever the testator might choose to leave 
them of the " quotité disponible.** While the 
Testament bequeathed all that the law al- 
lowed at the time the children were illegiti- 
mate, it did not bequeath so much as the 
law had provided for ** réserve " after the 
children were legitimated, unless we are to 
regard the amount as something additional 
to the " réserve." Can i^ be held that the &- 



ther who anxiously provided every thing he 
legally could for the children while thoy were 
illegimate, after he shewn the farther proof 
of his affection by marrying their mother and 
thus legitimizing themselves, should have de- 
sired to leave them less of his Estate than 
the law allowed and even required ? It is 
not more reasonable to hold that he intended 
tp give them more than their simple legal 
rights, viz : the half of the " quotité dispo- 
nible *' in addition. . 

There is no difficulty, we think, in hold- 
ing that the Testator, by his marriage, must 
be held to have known and to have contem- 
plated the greater legal claims which bis 
children would have on his Estate. He knew 
also, howfîver, that this Testament did not be- 
queath them so much, if so read, as to inclu- 
det he legal '^reserve,*' and standing the testa- 
ment, the question comes to be what were 
the testator's intentions at the time it came 
into force, as an expression of the last will of 
the deceased ? As a first step to the solution 
of this question, we hold that the Will must 
be read precisely as if the childien had been 
bom legitimate. The subsequent legitima- 
tion placed the children before the law in the 
same position as they would have occupied 
by a marriage between their parents, before 
their birth (S83. C. C.) Formeriy the father 
had done all that the law allowed in giving 
to them as natural children the largest possi- 
ble share of his inheritance ; now he had ta- 
ken advantage of a wise and bénéficient ph)- 
vision of the law to repair, so far as was hu- 
manly possible, the wrong he had done, by 
raising the legal status of the children to an 
equality with those whom the law specially 
favours. The Testament at his death was inal- 
tered in words, but the words to be applied to 
an essentially different state of affairs, a dif- 
ference which the testator well understood 
and deliberately created. The words written 
in 1866 are to be regarded as the last desires 
of the testator, at his death in 1870; but our 
duty is not to discover what the testator's 
will was, had he died in 1866, although we 
may very properly refer to the state of the 
family at that date, in order to understand 
more fully th^ whole question, but to disco- 
ver what the intentions of the testator were 
at his death in 1870. 

Read according to the principles we have 
thus laid down, we are confronte^ by the 
Testament : *' Je donne et lègue à ces trois 
" enfants (Cécile, Marie, et celui dont Mlle. 
*' Bouché est enceinte) la moitié de tous les 
" biens généralement quelconques que je lais- 
** serai au jour de mon décès,** 

These words convey less to the children 
than their legal rights, if we assume that 
they are to be read as inclusive of the legal 
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** reserve '* of the legitimated heirs. Before 
we can determine whether such assumption 
would be warranted, it becomes necessary to 
refer to the provisions of the law relating to 
legal " réserves '*. Art. 913 of the Code 
Civil, to which we have had occasion already 
to allude, which forms the leading section of 
Chapter III : *' De la portion des biens dis- 
" ponible ", provides : Les libéralités soit 
** par actes entre vifs, soit par Testament, ne 
*^ pourront excéder la moitié des biens ^u 
disposant, s'il ne laisse i son décès qu'un 
enfant légitime ; le tiers, s'il laisse deux 
enfants ; le quart, s'il en laisse trois ou un 
plus grand nombre ". And Art. 920 : " Les 
dispositions soit entre vifs, soit à cause de 
\ mort, qui excéderont la quotité disponible, 
" seront réductibles à cette quotité lors de 
*' l'ouverture de la succession ". It is also 
necessary to keep in view the Articles in the 
section " De8 tiapports " of the title ** Des 
Successions " Arts. 843 to 869, the notes to 
which in Sirey's annoted Code give a fiiU 
'* résumé " of the authorities on the question 
which has long been a contested one among 
French Authors, as to the right to accumulate 
legacies and donations with the legal '^ réser- 
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The difference among the authorities has 
been more particularly marked in the case 
where an heir has renounced the succession 
in order to retain, without refunding, a dona- 
tion or legacy of which he has been the reci- 
pient. Even in that case, certain French 
Authors, and several of the Cours Royales 
have held that the child renouncing was still 
entitled to the " réserve ". Another difficulty 
has been the supplemental '^ réserve " per- 
flitted to the surviving spouse by Art. 1,094. 
As to the mode ot giving this right without 
interfering with the other legal '^ réserves " 
and the quotité disponible^ the decisions of 
the simple question whether an heir not re- 
nouncing the succession can at the same time 
accumulate his legacy or donation with the 
legal ^^ réserve ", have been less numerous, 
the jurisprudence on this point having gra- 
dually become more favourable to the view ; 
that whether he can or not is less a point of 
than a question of fact, from the intention of 
law the Testa tor. '[Tie casecitedby G.Guibbrt 
for the Plaintiff, decided by the Cour Royale 
of Paris, on 17th March 1846, is a very good 
illustration of the prevailing doctrine. (Siret 
1846, part II, p. 183.) The rubric is as fol- 
lows : " L'héritier réservataire (un ascendant) 
^* auquel a été fait un legs, ne peut, alors 
** même qu'il n'est en concours qu'avec un 
'' légataire universel, cumuler ce legs avec ^ 
'^ réserve, à moins que cela n'ait été ordonné 
*^ par le Testateur ". The Editor of the col- 
lection, however, points out in a note that 
^iv^hile the decision is conformable to the opi- 
nion of some authors and the authority of 



some precedents, it is contrary to that of 
others. It is unnecessary for us to give any 
opinion upon the abstract question, should a 
case ever ai*ise where the pure question of 
law may come up for decision. There is one 
limit to the testator's power which may be 
recognized, viz : that he cannot exclude the 
heirs from the benefit of the '* reserve ", by 
any testamentary directions however precise. 
This is contrary to the later legislation of 
Rome with regard to the folcidian portion, 
the right to which could be excluded by the 
testator. The French Co(!e, more careful of 
the rights of heirs, does not leave it in the 
power of the Testator to prevent those fur , 
whom the legal '* réserves " are provided 
from obtaining the benefit. At the same time 
if he cannot exclude the heirs from the " lé- 
serve ", he has the fullest power to dispose as 
he pleases of the quotité disponible. 

It seems, indeed, to be of the very essence 
of a '^ quotité disponible " that the Testator 
should be able to say who it is he desires to 
share in it, his heiis or others, or his heirs 
along with others, or his heirs alone, as he 
may determine. Where the words of Will 
are not distinct, it may be necessary to ascer- 
tain the intention of the testator by the aid 
of whatever light the Testament, as a whole, 
can give, and one of the first duties is to 
endeavour to find out whether he contem- 
plated his heirs to take the legal ^'reserve," or 
not. It is true that the law restricts the 
liberalities of the Testator to a '^ quotité dis- 
ponible " ; but it does not prevent a Testator 
disposing of his whole Estate by his last 
Will. The heirs are not forced by law to 
take the " réserve ", the Testator is not com- 
pelled to restrict his testamentary provisions 
to the " quotité disponible ". The law leaves 
room on the one hand to ttie natural tendency 
of testators to dispose of theit whole Estate, 
and to the natural inclination of children 
to respect the last wishes of a parent where 
these wishes are fair and reasonable to them- 
selves and others. Sometimes this may in- 
crease, not diminish, the difficulty .of disco- 
vering the intentions of the Testator, but in 
this instance, it may probably assist us in 
ai riving at a conclusion. 

We think, from the whole texture of the 
instrument, that the Testator Léonce Lagesse 
intended, by his Will, to dispose of his whole 
Estate, and did so dispone of it. In the first 
place he wished his children to have the one 
half of all the property he might possess ai 
his death. He made his brothers and sister 
universal legatees of such portion of the 
other half as he had not disposed of by 
special legacies. If this be so, it follows that 
the Testator intended to dispose of the legal 
*' réserve" of the heirs hs well as the ^* quotité 
disponible ". JSis testament being so cou- 
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ceived will not stand so far as the heirs are 
if they choose to challenge it,- feat it is im- 
portant to determine whether the universities 
of the succession has or hsis not been diposed 
of when dealin<^ with the question of in ten-* 
tion. There is a Rule of the Law of Scotland 
which may be referferf to' here, not as an au* 
thority by which we are to be guided, but as 
an illustration of the subject under consider- 
ation. Children, by that kw, have an inde'-^ 
feasible right to legitime, or a legal "reserve" 
from the succession of their parent ; but if 
they acicept a provisien under a settlement 
which disposer of the whole Estate of their 
parent, they arc hekl by such acceptance to 
have waivetl their claim to the'it légitime. The 
law of France does not go so far, but if the 
law of France admits the consideration of the 
Testator's intention as a powerful element hi 
ascertaining whethef a fegacy ought to he ac- 
cumulated with the legal reserve^ it is clear 
that that question may be much elucidated 
by determining tirst of ally whether the whole 
Estate was dealt with or only a part. 

Reverting to n considération of the words 
of the Testatdr in dealing with the provision 
to the children, there can be little doubt that 
these bequeathe the half of the Testatot's 
whole estate and not the half of any *' quotité 
disponible *' or fractional part of it. Had the 
question been, not whether the children are 
entitled to this legal "réserve" and a portion of 
the quo'ité disponible hxit whether these words 
Were intended to bequeath the half of the 
quotité dispmible only, or the half of the 
whole estate, the answer could scarcely have 
been doubtful. That the half of the whole, 
estate was meant is rendered all the more cer- 
tain by a consideration of the circumsfcinces 
of the family when the Will was made^ the 
one half of the whole estate being the amomit 
of the legal rights of the natural children on 
the footing that there were legitimate children 
to succeed. If these words bear this meaning 
without reasonable doubt, we cannot alter or 
vary the meaning however different the state 
of the Testators family relationship may 
have been at his deatt<, when these words, 
and that meaning have an intelligible and ra- 
tional application to such relationships at 
that period While bound to discover the 
true intention of the testator, we cannot 
make another Will for him, or alter or vary 
that Will, from the writing which he left 
behind him unrevoked at his death. We 
ought to keep in view the maxim : " In tes* 
** tamètttis plentts voluntatis testantium inter- 
" pretantur^^ but not to extend that rule so 
far as to construct a new Will, in place of 
construing the Will before us. 

This being so, we come, now, to enquire 
what is the effect upon the testament, of the 
claim of legal '^ reserte " preferred by the 



heirs ? Can they enjoy the legal " réserve '' 
and at the same time take the bequest in 
their favour ? The amount of the legal 
** reser^ " is two thirds^ of the whole estate, 
but the bequest we have just found to.be one 
half of the whole estate, that is, that the two^ 
together would amount to secen sixths or 
more than the whole. This cannot have been 
the testator*» intention, nm- do the Defendant» 
sb contend What they say is this r ** The 
" legal ''réserve'* must first be deducted, thei^ 
'* the TestaiTfielit «tppHed to the remainrng. 
" third of the Estate. In this way We shall 
'* get one half of the third, and the other 
^' legatees the remahider." They- can only^ 
however, fee etititled Xq awe half of ther third, 
On the footing that it was the wish of the 
festRt<ir that they should obtain Ihis benefit 
m tfdditiott to the " réserve. '* Now, after 
weighing most fttlly, we will add most an^ 
xiously, the whole arguments, after giving the 
fidlest possible consideration to thé fact that 
the children at the death were the legitimate 
and legal heirs of the testator, we cannot 
come to any other conclusion than that the 
testator did not intend to bequeath one half of 
the quotité disponible^ in ad<litian to their 
legal " rfeserve, '* to thtjse children ; what lie 
did bequeath was " la moitié de tous les biens 
'* généralement quelconques que je laisserai 
" au jour de mon décès, *' These words 
dearly imply a bequest of one half of the 
testator's whole estate. The children may 
take un<ler the Testament, if they choose, 
and their share of their father's^ estate will 
then bo equal to that of all the other legatee» 
including their own mother, taken together. 
These other legatees have right under the 
testament, not individually so large it is true, 
as the right of the children, but still, substan- 
tial interests whieh are as much entitled to 
the protection of the law, when they spring 
from the Will of the testator, as the rights of 
the heirs under the Testament. The childien 
however, may decline to accept under the 
Testament, if so advised. The law gives them 
larger rights then we think are conveyed by 
the words of the Testament ; they may have 
two thirds of the testator's property in place 
of one half, but if such should be their deci- 
sion they cannot, in this special ease, as we 
understand the Will before us, claim undeT 
the Testament for one half of the remaining 
third also. There is nothing fantastic or un- 
reasonable in the special legacies which the 
testator has made. They are to his relatives, 
to the mother of these children, or for religious 
objects, and it would, undoubtedly, defuat his 
intentions in these respects, if we were to hold 
that the children could accumulate the be- 
guest in the Testament, with their legal "ré- 
serve " As it is, the legacies may have lo be 
reduced, should the defendants determine 
upon taking the legal " reserve,'* but this is 
a result of the IfHV which neither the will of 
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the testator nor any power of the Court can 
prevent. 

As to costs, we are of opinion that it is a 
case where these on both sides may fairly be 
allowed out of the Estate. 



JUDGMENT. 

The Court, therefore, lepels the pleas of 
the Defendant, but in as much as ïhe chil- 
dren of the late Léonce Lag esse are entitled 
to a legal " réserve '* of two thirds of the 
Estate of their said father, and that if they 
determine to claim such legal " reserve ** the 
amount of the legacy of the Plaintiff may 
have to be reduced, the Defendants are hereby 
ordered within two weeks from this date, to 
state whether they take the one half of the 
estate under the Testament or the " réserve " 
of two thirds established by the law in their 
favour. Costs of the Action» hitherto^ to be 
costs of succession. 



SUPREME COURT. 



Last will and testament, — Legacy, — Mi- 
nor, — *' Jouissance légale " of the fa- 
ther OR mother» — Paternal authority 

AND POWER. 

IVher e, in his last Will and Testament, the na • 
tural father of secf.ral minor children had 
made on behalf of their natural mother a 
certain legacy under condition that she 
should renounce to the ^^ jouissance légale*^ 
of the children's property, and afterwards 
married the said mother, the Court ruled 
that the mother was entitled, at the same 
time, to the legacy and to the ^^ jouissance 
dégale. " 



Before : 

His Honor Sir C. F. Shand, Knight, C. J. 

and 
His Honor Mr. Justice Gorrie. 



WIDOW LAGESSE,— Plaintiff. 



tersus 



DUPONT, —Defendant. 



L. RouiLLARD, — Of Counsel for Plaintiff. 
J. PiGXÉGUY, — Plaintiff's Attorney. 

G. GuiBERT, — Of Counsel tot Defendant. 
F. Robert, — Defendant's Attorney. 



Zrd February 1871. 

Amonp^ the special legacies in the Will of 
the late Léonce Lajçesse, which we have had 
already to consider, there was one of $20,000 
in favor of Mile Azéma or Emma Bouché the 
mother of the natural children whom Mr. La- 
gesse had recognized, together with his.house 
in town, and furniture, and also the effects 
which were at Plaisance, with the trxception 
of his carriage and horses. In another part of 
the Will there was added : " (vomme condi- 
tion du legs que j'ai fait ci-dessus à Mlle Em- 
ma Bouché, elle n'aura pas la jouissance lé- 
gale des biens qui proviendront à ses trois 
enfants sus nommés, de ma succession, et elle 
aura l'administration des dits biens, mais 
sous le contrlôle de mon frère Alphonse La- 
gesse et de Me. Pelte, Notaire, que je nomme 
pour conseils à Mlle Emma Bouché en ce qui 
concerne les biens de mes trois enfants." 
Then followed some farther directions as to 
the powers of the **conseils." After the making 
of the Testament and its deposit with Mr 
Notary Pelte, on 29th December 1866, the 
Testator wa'^ married to Miss Bouché on 10th 
Angust 18(i7 ; and without having made any al- 
teration to his Will, he died on 10th April 1870. 

By this Action, Miss Bouché, now Madame 
Lagesse, seeks delivery of her legacy from 
the sub-guardian of her children ; the money 
being subject to such reduction 2^ might be 
necessary should the children be found en- 
titled to'accumulate their legacy and "reserve" 
as has been contended for in ihe Action Al- 
lard V Lagesse, There is no cx)ntention 
between Dupont the sub-guardian and Mme 
Lagesse ; hut the testamentary executor, Mr. 
Alphonse Lagesse, has intervened and pleads 
that Mme Lagesse is not entitled to the legacy 
until she renounces her " jouissance légale." 

The right of the testamentary executor, tp 
intervene, was challenged ; but "we have no 
doubt as to his rights to do so in the present 
case, and the plea he had put forward against 
payment of the legacy is well worthy of con- 
sideration. 

At the death of the testator, the provision 
in the testament stipulating as a condition of 
the legacy to Mile Emma Bouché that she 
should not have the " jouissance légale " of 
the property of the children, remained, as we 
bave seen, unaltered. 
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Apparently the testator was under the be- 
lief that the natural tnother was entitled to 
the *' jouissance légale," and hence the diffi- 
culty arises whether this stipulation, evident- 
ly proceeding on erroneous views of the law, 
and applicable to Miss Bouché as the mother 
of the natural children, can be held as bind- 
ing on Miss Bouché after her marriage and 
the legitimation of the children. 

The Article of the law (384) is as follows : 
*^ Le père, durant le marriage, et, après la 
dissolution du mariage, le survivant des père 
et mère, auront la jouissance des biens de leurs 
enfants jusqu'à l'âge de dix huit ans accom- 
plis, ou jusqu'à l'émancipation qui pourrait 
avoir Keu avant l'âge de dix huit ans." 

This right was only conferred on Miss 
Bouché by the fact of her marriage, which 
took place after the making of the testament. 

At the same time, we have ruled in the 
case of Allardy that the testament must be re- 
garded as expressing the will of the testator 
at the time of his death and that the bequest 
in the Will in favor of the natural children 
must be held as applicable to the legitimated 
children. Does it not, then, follow that the 
conditions affecting Miss Emma Bouché 
should be held to affect Mme Lagesse, after 
the marriage ? 

We think however that a distinction may 
very properly be drawn between the bequests 
in the testament and such a c«»ndition as 
this, which may be said to be a deprivation 
of a legiil right. In the case of bequests we 
have only to see that the persons indicated 
by the testator obtain the amounts he in- 
tended to bestow, or that they have opportu- 
nity of electing in place thereof the lej^al 
** reserves " provived to them. A legacy 
could scarcely be intended to be revoketl by 
the subsequent legitimation of the natural 
child who was the object of it ; but it by no 
means follows that the deprivation of the 
'* jouissance légale" of a natural mother, if 
such a thing had a legal existence, was in- 
tended to apply to the widow of the testator 
and the mother of^his legitimated children. 



The point was argued by L. Eouillard 
for Madame Lagesse, on even higher grounds, 
viz : that it was not in the power of the tes- 
tator to exclude the right of the mother to 
the " jouissance legale " which was conferred 
by the law, and that the stipulation bore, in 
fact, the character of an impossible condition, 
one opposed to good morals or public order 
(384 C C. with notes on Sirey, 900 C. C— 
1,388 C. C.—Uemolhombe, VT, 479, 90, 
p. 391— Marcadé, p, 392; VIII, 395. 6— 
Larombière I. p. 32«.) 



The contention of G Guibert for the tes- 
tamentary executor was that the condition 
applied to the person who obtained the legacy ; 
that the *' jouissance " was not positively ex- 
cluded, but that both the legacy and the 
"jouissance " could not be enjoyed together. 
Mme. Lagesse was not prevented by the law 
from renouncing the " jouissance ; " the 
Plaintiff was. On the other hand, entitled to 
assert her legal right of the " chose, " but in 
that 'case she must renounce the legacy. If 
the condition were Contra honos mores the 
whole legacy . would fall (Demolhombe & 
Marcadé in places cited ; Arts : 1131. 2. 3. 
C. C. — Demolhombe I, Donations and Tes- 
iamens, />. 2ô0.) 

The strong point of this argument appears 
to be that if we recognise the legacy provided 
for Miss Bouché as payable to Mme. Lagesse, 
which we must do in conformity with our 
ruling in Allard t?. Lagesse, («and indeed the 
testamentary executor does not dispute that 
she has a right to claim the legacy,) *it seems 
difficult to maintain that the condition is not 
equally applicable to Mme. Lagesse as it 
apparently follows the ^gacy, while the change, 
however, which had taken place in the posi- 
tion of Miss. Bouché, showing greater affection 
and confidence on the part of the testator, i^ 
only an additional reason for holding that the 
testator's intention is best carried out by re- 
cognizing Madame Lagesse's right to the 
legacy, that very chanjje has a contrary import 
in regard to the exclusion of the " jouissance 
legale. " The marriage conferred tipon the 
lady a status of which she formerly was not 
in possession, and such a condition as that 
before us involves a much greater deprivation 
of that status and of legal right, than when 
it was only applicable to the mother of the 
illegitimate children. 

In point of fact the illegitimate mother 
had no "jouissance legale" of which she 
could have been deprived, while the testator, 
it must be remembered, left her, even then, the 
administration of the property of the children. 

We feel a difficulty in holding that the 
*' jouissance legale " spoken of in the testa- 
ment is, or was, intended to be the ** jouissance 
legale " under Art. 384 of the Code. Un- 
doubtedly the law regards the rights conferred 
by that article as something so inherent to 
the honorable posititm of father and mother 
that it does not pei mit them to be lightly 
interfered with (1388 C. (;). ' The rights, for 
example, cannot be renounced in advance, by 
provisions in a marriage contract. 

" II est d'autres droits," says Larombièrb 
in the place cited, " inhérents a la personne^ 
d'une façon si intime, qu'ils sont la personne 
même q); inaliénables comme elle. Tels sont 
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los droits (1« père, d'époiix, dV'nfaut léj^îtime 
ou uHtiir.^1, dii majeur, dn mineur, d'interdit. 
On ne peut renoncer par contrat de iiiarirtp^ 
ou par tout autre contrat, ni aux droits résul- 
tant de la personne maritale sur la personne 
de la femme et de ses enfants, ou appartenant 
Hu mari comme chef, ni aux droits conférés 
au survivant des époux par le Code Napoléon, 
aux titres de ** la ])uissance paternelle, de la 
minorité, de la tutelle, et de l'émancipation '* 
The law so reganling these rights, can the 
renunciation by a spouse, of the right in ques- 
tion, he stipulated for in a testament as the 
condition of enjoying a legacy by a person 
then unmarried ! 

We are of opinion, at all events, that before 
any stipulation of this kind can have effect, it 
must clearly and ilistinoily be applicable to 
the ** jouissance légale " under Art : 884. 
Where there is a doubt the Court cannot give 
the benefit of the doubt in favor of excluding 
the right. 

However strong the argument may be, that 
if the legacy be paid, the condition attached 
to the legacy ought to be made applicable to 
whatever " jouissance légale " of her chil- 
dren's property the legatee may be entitled to 
claim, we cannot shut out the consideration 
that this may be extending by mere appli- 
cation, a condition which the testator never 
intended to be applicable to his wife. At the 
time the testament was made, the '^ jouis- 
sance " under Article 384 could not have 
been in the testator's view, as the marriage 
had not taken place. 

We must, no doubt, read the testament as 
the embodiment of the will of the testator^ at 
his death, and apply it in the most ])racticable 
manner to the then existing state of affairs. 

Read it, however, as we may, the condition 
annexed is the deprivation of a *^ jouissance 
légale " which was supposed to l)elong to an 
unmarried person, viz : to Miss Emma Bouché, 
and this we have no right to extend by any 
mere process of ratiocination to the exclusion 
of the '^ jouissance légale " of the surviving 
spouse, \mder Art. 284. 

JUDGMENT. 

The Court, accordingly, finds that the 
Plaintiff;, Made. Lagesse, is entitled to her 
legacy, subject to any deduction which may 
be necessary in consequence of the Decision 
of the Court in re AUard, v. Lagesse, with- 
out requiring her to renounce tJie '* jouissance" 
of the property of her children, provided to 
the surviving parent in Art. 384 of the Code 
Civil. 

The cost to be allowed from the general 
funds of the succession. 



SUPR3ME COURT. 



Commercial paktnershtp not published, 
— Liquidation^ — Bankruptcy of okb 
PARTNER, — Claims of other partners 

AGAINST THE BANKRUPTCY. 

When several traders shall have y in virtue of 
a deed of partnership, not published aceor- 
ding to la*Of carried on business under the 
name of one of them, liquidated the affairs 
of such partnership, and determined the 
share accrueing to each partner, and when 
after'xards the partner under whose name 
the p irtnerstiip icas carried on, shall have 
continued to trade for his own personal 
account, and shall have become a bankrupt, 
his former partners may prove theit clatm 
at hits Bankruptcy for any sum that he may 
have remained indebted to them, in virtue 
of the said liquid'Uion, , The Creditors of 
the partnership shall alone be privileged 
ovet them. 



Before 
His Honor thb Chief Judge. 



and 



His Honor Mr Justice Gorrie. 



Assignees of the Bankrupt Estate of 

C. DOMAIN,— Appcdlant, 

versus, 

LORY, — Respondent, 



L RouiLLARD,— Of Counsel for Appellant. 
P. £. deCuazal, — Appellants* Attorney. 

P. L. Chastellier, — Of Counsel for Res- 
pondent. 
A. J. Colin, — Respondents' Attorney. 



8rd February 1871. 

This was an Appeal from the Judgment of 
the Commissioner sitting in the case of Ban- 
kruptcy Charles Domain. The Commissioner 
had admitted Adolphe Lory to share as a cre- 
ditor in the dividend, overruling the objection 
of the Assignees representing the general body 
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of creditors, that in the circumstances Lory 
was not entitled to participate in the assets 
of the Estate. 

It appeared that the Bankrupt and Lory 
had entered into a partnership in the year 
1854 to carry on business in* Port Louis, un- 
der the firm of " C. Domain. " The deed 
was in the form of a " sous-seing-privé : " 
It was not registered or published in terms 
of Articles 4^ and 43 of the Code of Commerce, 
The Company was dissolved by mutual con- 
sent in 1864 when Domain admitted a debt of 
$ 56,934.33^ due to Lory, for which he grant- 
ed a series of Bills payable at different dates. 
The dissolution of partnership was never pu- 
blished (Code Com : Arts 42 to 46.) The pre- 
sent Bankruptcy took place in July 1868. Lory 
claimed to rank for the unpaid balance on the 
Bills. It was objected by the Assignees re- 
presenting the creditors generally : lo. That 
in the settlement of 1864 credit had been 
given for uncertain and prospective profits. 
So. That as the dissolution was not published, 
the partnership was never legally brought 
to an end or dissolved, and was still existing, 
and Lory was liable for his share of the debt, 
that as Lory was out of English Jurisdiction, 
the creditors did not intend to urge this plea 
farther than to the effect of preventing Lory 
making any claim for a dividend whereby the 
other dividends would be so far reduced, to 
the prejudice of the creditors, generally. 

As to the first plea we do not think, that it 
is well founded. The amount of $ 56.934.S3(f 
however calculated was the sum which Domain 
admitted to be due to liOry, and was the 
pa}'ment which he agreed to make to Lory at 
the dissolution of the partnership when the 
latter retired and Domain became sole pro- 
prietor of the business, the stock in trade etc. 
It must be observed that altho' at the time of 
the settlement, Lory appears to have sugges- 
ted the dP9tructi(m of certain, papers con- 
nected with the business, a course of 
which we cannot approve, no fraud or bad 
faith is alleged, either on the part of Domain 
or 'Lory towards each other or towards the 
Creditors* 

The 2nd objection is one, we think, not free 
from difficulty. At first sight it appears very 
singular that Lor.y a partner under a part'- 
nership the dissolution of which had never 
been an- nounced to the public, should, not 
only escape liability for the debts due to the 
creditors, but should be allowed to draw a 
dividend upon a claim due to himself. But 
when we look more closoly into the facts 
as they actually exist in this case, the position 
of Lory assumes a much more favorable as- 
p:^ct. 

The partnership, be it observed, was never 



known to any of the creditors. They treated, 
all along, with Domain alone and relied solely 
on his credit and responsibility. The firm was 
simply ** C. Domain." Of Lory they knew 
nothing. The parnership was a private ar- 
rangement between Domain and Lory, of 
which the creditors were ignorant, and long 
before any of the debts of the present credit- 
ors had been contracted this private arrange- 
ment had come to an end, resulting in a debt 
admitted to be due by Domain to Lory. No 
bad faith, as we have seen, is even alleged in 
any quarter, far less proved. Why should 
Lory lose his debts or rather his dividend,, 
which he asks like the other creditors ? Ris- 
convention with Domain never known to the 
public, had come- to a close before the present 
creditors were creditors at all, and' they had' 
never beard of the relations which had pri-- 
vately existed between Lory and Domain, 
till they were disclosed by Domain, vi'hen ex- 
amined in the Bankruptcy. Lory, it will 
further be noticed, does not claim as a part- 
ner. — He is holder of certain unpaid bills of 
exchange on which he grounds his demand 
to share in the dividend like any other cred-- 
itor of the Estate. 

The authorities which were cited at the 
Bar, are favorable to Lory's demand. In par- 
ticular the case of Armingaud v^ G. Rou- 
magny referred to in the Judgment of the 
learned Commissioner has a very close bear- 
ing on the present case. It was there decided, 
in all the three courts before which the case 
came : *** Au cas bu Texistence d'une Société 
Commerciale, non publiée, s'est révélée pos- 
térieurement à sa dissolution et à sa liquida- 
tion, celui qui a traité depuis la dissolution 
avec l'ancien- gérant, en son nom personnel,- 
n'a Action pour ces opérations contre les an- 
ciens associés, qu'autant qu'il prouve avoir 
traité en considération de la Société dont il 
avait connu l'existence et dont il ignorait la 
dissolution." The foot note of the Editor 
expresses the same views very clearly : ** On 
ne peut, sans doute, opposer aux tiers une dis- 
solution de société qu'ils n'ont pas connue, et 
qui n'a pas été publiée quand ils connaissent 
l'existence de la Société et que, pcir consé- 
quent, ils ont traité croyant ou pouvant croire* 
qu'ils traitent encore avec la Société elle- 
mêihe. Mais il est clair qu'il en doit être 
autrement, quand l'existence de 1« Société 
n'a pas été connue de ceux qui ont traité avec 
l'un dès membres de In Société ou son gérant, 
puisque l'ignorance oii ils sont restés sur le 
fait de la dissolution, n'a pu préjudicier ni- 
modifier leur croyance. 11 faut donc pour 
pouvoir argumenter de la non publication de 
la dissolution, commencer par prouver qu'on- 
avair connaissance de la Société." 

The only other decision cited was that 
' reported in S. 1832. 2. 505 and S. 1838. 1. 
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535. But the circumvtaTices were different. 
lu that case there was a social firm of more 
than one name on which the creditors natu- 
rally relied in contracting with the company^ 
and the hills clùmed upon were in circulation 
before the expiry of the partnership. In that 
case also, the Courts were not of one opinion 
as in the later case of Armingaud which is 
the latest and highest authority on the sub- 
ject. 

It is true that the decision, there, was upon 
the question whether the creditors had any 
claim upon the concealed partner who had 
retired^ and does not meet the precise shape 
of the present question whether the concealed 
partner could claim in the Bankruptcy for his 
unpaid share of the former partnership. The 
connection between the cases is however very 
close. If the existirig creditors have no claim 
upon the former partner^ his arrangements 
with Domain cannot be judged of solely in 
the light of prejudice which may have result- 
ed to them» by the disclosure of the debt : 
If he is not a partner, he is in the present 
bankruptcy a private creditor, coming forward 
with his bills of exchange in his hand, and it 
would be a strong measure to treat them ais 
waste paper. At all events in the place of the 
Supreme Court of France, we do not see our 
way to do that which would practically be 
opening up the question of partnership with 
Lory — with the view of deciding whether it 
had legally been brought to an end. We 
shall, therefore, affirm the Judgment of the 
Commissioner, but as we think the Appel- 
lants were fairly entitled to try the question^ 
we shall not give any costs in the Appeal. 



BAIL GO0RT: 



liATiciîNY, — Preliminary Enquiry, — Wit- 
ness, — Appeal from a Conviction op 
District Maoistrate* 



^ a matter tôithinthe competency of the Dis* 
trict Magistratey there must not ie, of ne- 
cessity, a separate and preliminary Inquiry 
opened and closed as formally as where the 
case is beyond his jurisdiction and must be 
sent to the Court of Assizes, 

A District Magistrate has power to call, et- 
officioy a witness, in a case within his com- 
petency and tried before him. 



LUTCHMAN,— Appellant, 

versus 
THE QUEEN,— Respondent. 



Before : 

His Honor Sir C. Farquhar ShanDi Kt., 

Chief Judge. 



W. Newton, — Of Counsel for Appellant. 
H. Bertin, — Appellant's Attorney. 

£. J. Leclézio, Junr., — Acting Substitute 
Procureur and Advocate General, Of 
Counsel for Respondent. 

J. BoucHET, — Respondent's Attorney. 



Srd February 1871, 

This was an Appeal from a Conviction by 
the Junior District Magistrate of Port Loiiis. 

The Appellant having in his possession 
25 lbs of Cofiee, was apprehended by a Police 
Detective Constable, on 15th' October last. 
On the 21st of the same month, the complaint 
was made tp the Magistrate by the Constable, 
that the Appellant had stolen the said cofiee 
from a store in Royal street. The accused 
was brought before the Magistrate and stated 
that he was not guilty. On the 31st October, 
evidence was led, and he was convicted under 
Art. 310 of the PenatCode find sentenced to 
six months impiisonment^ with costs. 

In the appeal two points Were argued 
against the ouviction : lo. It was said that 
there was no proper preliminary inquiry as 
ought to have been made by the Magistrate, 
under Art. 45 of the Onl : No. 35 of 1852 ; 
and i2o. the proceedings were said to nave 
been vitiated by the Magistrate having ex-of- 
ficio ordered a mtness to be called and heard 
in the case: 

As to the first objection, it appears to me 
that there was no infringement of the regula- 
tions of the Ordinance in ihe procedure which 
took place in the present instance. 

In cases like the one now before the Court, 
be it observed, entirely within the competency 
of the District MagistraK*, neither the letter 
nor spirit of thie Ordinance requires a more 
formal preliminary investigation than what 
actually took place. The Magistrate inform- 
ed himself of the nature of the charge, of the 
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plea of the acrused, no farther delay was 
askedy no objection to goinjç on was stated 
and the witnesses were heard. To insist that 
in every criminal cjiarge, however l>etty, be- 
fore the District Magistrate^ there must, of 
necessity, be a separate and distinct preli- 
minary inquiry opened and closed as formally 
as where the oase is beyond his jurisdiction 
and must be sent to the Court of Assizes^ 
would be an abuse of our form of process 
and would press heavily on accused persons. 
In some cases such a procedure might lead to 
the interrogating of the accused contrary to 
the genius of our law. It is admitted that 
the course followed in the present instance 
was in arcordauce with the curst^s curioi in 
such cases and 1 see no grounds for the inter- 
ference of this Court, 

2o. A Judge trying cases like the present, 
very seldom deems it necessary to call, ex-of 
Jicioy upon a person to come forward and give 
evidence, but when it does happen that he 
believes that important evidence can be ob- 
tained in this way, there is no doubt that it is 
competent for him to do so ad rimandam te- 
ritatem. It is only in very special circuma- 
tances that the Judge will do this. The power 
is "a delicate one and will be excused with 
caution. It is to be remarked in the present 
case that the prisoner did not suffer at all by 
what was done, as the evidence was not unfa- 
vorable to him. 

Appeal dismissed with Costs. 



BAIL COURT. 



Receiving stolen Goons, — ** Becel, *' — 
Appeal from a Conviction of District 
Magistrate, 

Goods stoUn found in the possession of the 
party charged^ without sufficient excuse or 
justification. 



ARISTIDE,— Appellant. 



versus 



THE QUEEN,— Respondent- 



Before : 

His Honor Sir C. Farquhar Shand, 
Knight, Chief Judge. 



W. Newton, — Of Counsel for Appellant. 
H. Bertin, — Appellant's Attorney. 

E. J Leclêzio Junr., — Acting Substitute 
Procuvft^r and Advocate Genei'al, of 
Counsr) for Respondent. 

J. BoucHET, — Respondent's Attorney. 



8rd Februaiy 1871. 

This was an Appeal from a conviction of 
the Junior District Magistrate of Port Louis. 
Tb(» accused was charged originally lo. with 
receiving stolen groods, 2o. with being found 
in possession of stolen goods. ' )n her Counsel 
in the Court below asking on which charge it 
was intended to proceed, the iirst charge was 
Struck out, and the words " which were stolen 
from complainant's shop " were added. On the 
motion of the Attorney for the complainant 
(Prosecutor) the words "frauduleutly and un- 
lawfully" were also struck out. The case then 
went to trial after an offer of delay had been 
made by the Court to the Counsel of the ac- 
cused, if he wished further time. The offer 
was declined. The result was a conviction and 
the Appellant was sentenced to two months 
imprisonment and payment of 15 sh. 6d. of 
costs. 

In the Appeal it was arg\ied for the Appel- 
lant, that too many amendments had been al- 
lowedj that the prisoner was to a disadvantage 
from the amendments permitted, and that the 
whole proceedings ought to have been quashed ; 
2o. That the proof of the theft was defec- 
tive ; that the person from whom the articles 
alleged to be stolen, viz : an embroidered 
white handkerchief, a piece of white lace, a 
piece of " Valenciennes " lace, a paste board 
box and a few ells of ** passementerie," could 
not say that they had been lately in the shop 
and that part of them at least might have 
been taken six or ei^ht months before the 
trial. That the Article of the. Criminal Code 
on which such prosecutions were based was a 
very hard and stringent one and that in a 
case tried before Baron Gurney in England 
reported in the Jurist V. 6, p. ^67, when it 
appeared that the articles had been stolen a 
considerable time before they were found in 
the possession of the Prisoner, an acquittal, 
on this ground alone, was at once ordered by 
the learned Judge. 

Counsel also argued that the Prisoner had 
not been called on to plead, as required by 
Art. 105 of the District Court Criminal Or- 
dinance. 

THE COURT : 

The last objection may be taken first. The 
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Roroid hears that the Prisoner was brought 
before the Ma'jfistrate, the charge made known 
to iier, and being assisted by her Counsel, 
8»ie pleaded *' not guilty " and the evidence 
wu« gone into. This procedure was quite 
reijular. As decided in the immediately pr'î- 
c(Miing case of Lutchman^ I an! not of opinion 
that any farther or separate preliminary in- 
quiry was necessary by our forms of proce- 
dure in such a ciise as the present. The 
Counsel for the Prisoner took no objec- 
tion to wliat was dofie and declined an 
offer of farther time, before the trial should 
be proceeded with. I am at a loss to 
see how the Prisoner was put to any dis- 
advantage. The trial went on with her 
own consent. As to the first objection the 
amendments in the charge were, to some 
extent at least, for the benefit of the Accused. 
The charges were reduced in number. The 
case was simplified and made more precise 
and distinct. I can see no reasonable ground 
of complaint here and none was made at 
the time. The third objection is one well 
worth of attention. The law is certainly 
one which may, at times, press heavily on 
the Accused ; for, if found in possession 
of stolen articles, he must establish a suf- 
ficient excuse or justification. There are cases 
where on it being shewn that the Articles had 
been stolen a long time before they were found 
in the possession of the accused, the Court 
will at once refuse to proceed farther and 
order an acquittal as in the English case 
referred to at the Bar. But in the instance 
before us, not only is it not certainly proved 
that the Articles were carried off a long time 
before they were found in the possession of 
the Prisoner, — for the proof were much 
divided, — but the conduct of the accused 
when the articles were found in her possession 
and the statements she made as to how she 
had got them, weight very heavily against her. 

• 
The Appeal must be dismissed with costs. 



SUPREME COURT. 



Charter-party, — Ship owners and 
Charterers, — Freight, — Indemnity, 
— Lay days and demurrage, — Special 
PLEA, — Equity. 

The Défendante had chartered a brig from 
the Plaintiff 9 y to proceed to a voyage to 
JLntomhoha {Madagascar) for a cargo of 
rice to be brought back to Port Louis, in 
the event of no cargo being shipped on board 
by the agents of the ChartererSy the latter 
were to pay an indemnity of $ 800. Ai 
Antomboka the agents declared that no rice 



could be loaded at that place and intimated 
that the ship had to proceed to another port 
tenor twenty leagues farther for the vargOy 
which the Master of the Ship refused to do 
and he set stil for Mauritius. The sh'p 
was wrecked and totally lost a few days 
after in the course of such v »yage. 

The owners clained beftre the Supreme Court 
the indemnity o/ JJ800 stipulated as afore- 
said. The f'h'trierers pleaied not indebted 
and that the agent of the owners was bound 
to go to the place specified to them by the 
chartererSy agent y for a cargo of rice. That 
the ship had not remained at Antomboka 
during the full amount of the lay days sti- 
pulated. The Plaintiffs replied that ihmr 
agent was not bound to go to any other 
place than the one stipulated in the charter 
party. That as to the amount of lay and 
demurrage days no special plea had been 
raised by the Defendants to that effect. 

Held by the Court. 

Thaty looking at the vague information which 
exists in regard to the geography of the 
Island of Madagascar y the Captain might 
have creditably fulfilled his duty by going 
to the place iiuiicated to him at Antombokay 
for the cargo of rice, but thai under the 
charter he vas also certainly entitled to 
decline going thither. 

That the Defendants would not have been 
shut out from arguing the point on the lay 
days y for want of a special plea to that 
effect in the pleadings y as it arises naturally 
from the form of the action and from the 
fact that issue had been joined on a plea 
of not indebted. But that, in the face of 
the letter, from the agent of the charterers 
to the Cap tain y the laUer being informed 
that at that port there was no rice, was not 
bound to continue there for the lay and 
demurrage days. That the skip being lost 

. during the voyage y the charterers would not 
have had to pay one farthing if she had 
been fuU of the rice for which she was sent y 
but as on the other Sfde the Plaintiff do 
not sue for cargo on board but for the in- 
demnity stipula ed y the ( ourt believ^-d that 
the case is one where equity may > very pro- 
perly come into the scutes and awarded to 
the Plaintiffs the 0ne half of their claim 
and of their taxed costs. 



Before : 

His Honor Sir C. F. Shand, Knight, C. J. 
and 
His Honor Mr. Justice Gorris. 
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S. JORDAN & Co.— Plaintiffs. 

versus 
C. HAI.L & Co.— Defendant». 



G. Gui BERT, — Of Counsel for Plain tiflb. 
F BoBERT, — Attorney for same. 

L RoDiLi.ARD, — Of Counsel for Defendants. 
p. E. DE Chazal, — Attorney for same. 



3rd February 1871. 

The Plaintiffs in this case, are the owners 
of the Brig " Fanny " which was chartered 
at this Port, by the Defendants, on the 7th 
January 1870, to proceed on a voyage to An- 
tomboka, Madagascar, for a cat go of rice to 
be brought back to Port Louis. The freight 
as fixed by the . charter-party was • to be 
$l0 60(^per ton delivered, to be paid cash 
on due delivery of the cargo. 

There was, in addition, certain special con- 
ditions in the charter-party. In the event of 
the Charterers who were Messrs. C. Hall & 
Co., the Defendants in this suit, not being 
able to furnish the vessel with a full cargo, 
they were to pay for all freight a sum of 
$800, and thtf owners were to be allowed to 
complete the cargo iFor their own account in 
another Port of Madagascar. This arrange- 
ment was further qualified by a post-cript to 
the charter-party initialed by Messrs. C. Hall 
& Co., and not disputed, that in the event of 
their Agents, at Antomboka; not shipping 
any cargo it was understood that the owners 
woukl be entitled to an indemnity of $800 
from C. Hall & Co., as before stated in the 
charter-party. The owners by this arrange- 
ment weie to receive $10.50 per ton for a full 
cargo delivered at Port Louis, a sum of $800 
in ftill for a partial cargo, and $800 also in 
the event of the agents of C. Hall & Co., at 
Antomboka, being able to furnish no cargo 
at all. 

The owners dispatched the vessel in good 
time, she taking a cargo £ts had been agreed 
upon, on account of the owners, to Réunion 
and Tamatave, after which she bore up 
northwards for the Port of Antomboka. 

At this port v^hich is situated in the bay of 
Diego Suarez, the Master of the Brig was 
informed by the Agent for C. Hall & Co. 
who is said to have been the Governor of the 
District, that Antomboka was not a Port at 
which rice could be loaded, but only bullocks, 
and that it would be necessary for him to go 
to another Port called Ambodivaïbé. The 



evidence as to the distance of tl.is spot from 
Antomboka is somewhat conflicting. The 
Mate, when examined, stated that he believed 
the place where they were asked to go was 
60 miles from Antomboka against contrary 
currents, out of the bay of Diego Suarez and 
situated in that of Port Louqnez. A Mada- 
gascar boy, Augustin, who was one of the 
crew, and who went with the Captain to 
interpret for him when he visited the Agent 
of Messrs. C. Hall & Co., at Antomboka, stated 
that the port where the rice was to lie 
got was a little further from Antomboka, 
than from P<Mi; Louis to the Morne Brabant 
or about twenty leagues with hard currents 
and' many sinuosities of the shore. Mr. Her- 
mans, a Master mariner who has been several 
timrs to Madagascar, believes the distance to 
be twenty five to thirty miles. There are, he 
adds, very strong currents and very strong 
adverse south winds. The Port of Ambodi- 
vaïbé is completely apart firom or out of the 
bay of Diego Suarez. The evidence of this 
gentleman is important as he states that he 
went for rice to Antomboka but was obliged 
to change his anchorage and go to Ambodi^ 
vaïbé. 

The Master of the *' Fanny " on being in- 
formed that tnere was no rice at Antomboka 
and without waiting as the I )efendants allege 
until the lay days allowed by the charter pari- 
ty for loading had expired, which were ten 
working days, left Antomboka, intending lo 
return to Mauritius, but the Brig was wrecked 
on a reef North-East of Madagascar, and 
shortly thereafter the captain died. 

It is in these circumstances that the owners 
have entered their action against the Defen- 
dants C. Hall & Co., for the sum of $ 800 
being the indemnity stipulated by the charter 
party, in the event of the Defendants not 
providing a cargo. 

The case was argued by G. Guibert for 
Plaintiffs, and Ij. Rouilla rd for Defendants. 
The principal question debated was wliether 
the Captain, uiuler the terms of the charter 
party, was bound to go to the Port indicated 
by tne Agent of C. Hall & Co., at Antomboka, 
for the purpose of taking in the cargo of rice, 
it imposed upon him. Had he, without in- 
structions or whether he had not sufficiently 
fulfilled his charter by going to the Port men- 
tioned in the charter party, and putting himself 
in communication with the Agent of the char- 
terers. 

The contention of the Plaintiffs was that 
the charter party was the contract between 
parties, and that all that was necessary for the 
Captain to do was to fulfill, to the letter, the 
oblige tions from his Owners, gone to another 
Port, Içt it be nearer or more remote, he 
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would have incurred a grave responsibility if 
his vessel had met with any accident. The 
charter party, moreover, contemplated the 
contingcucy of no cargo being obtained at 
Antomboka, and it was for that very contin- 
gency that the indemnity contained in the 
postscript was stipulated. 

The Defendants arfjued in effect that in all 
cases a charter party must bo so construed as 
to lead to the fulfilment of the enterprise 
in which the parties had unitedly embarked. 
That the geography of Madagascar is not mi- 
nutely known, and that under. this charter the 
understanding of parties must be held to 
have been that the ("aptain was to load the 
cargo of rice at such spot as the Agent of 
Hail & Co., at Antomboka miglit indicate.. ' 
wlietiier that sj)Oi; was exactly at Antomboka 
or at a reasonable distance from it. A case 
was quoted, lOM August 1849, from Strey 
1S31, pt. II P. 43, where a ship having been 
chartered to proceed to a river on the west 
cost of Africa where the Agent of the char- 
tereJ*s was to indicate the points at which 
cargo was to be obtained, it was held that 
th*» Captain was not entitled to regard the 
different points of the river as so many diffe- 
rent ports and to refuse to proceed thereto for 
cargo. 

Had this charter party indicated the bay of 
Diego Suarez or its neighbouriiood generally, ' 
as the place where the cargo was to l)e obtai- 
ned, the case cited would have boon more 
applicable. As it is, there is no doubt that 
here a special port was named, and that such 
a special port exists to wliich the Oaplain 
procetîdod, and where he arrived in good time. , 
We have no information as to the state of the 
insurances on the vessel, to enable us to say 
whetlior the Captain would have imperilled 
these, had he moved to the other port indica- 
ted by the Agent of C.sHall & Co. In the 
absente of aiiy special cause of this kind to 
prevent his doing so, the Captain might, wa 
think, have incurred the responsibility of go- 
ing to Ambodivaïhe on the assumption that 
the distance is from twenty to thirty miles as 
given by Mr, Hermans. \Ve do not say that 
in all cases a (-aptain would be ju.stilied in so 
acting, but looking at the vague information 
which exists in regard to the geogra])hy of 
the vast Island of Madagascar and that in all 
such contracts where the Captain is 1o a cer- 
tain extent entrusted with the interests of the 
charterers as well as acting for the interests of 
the owners, a liberal construction ought to be 
given to the terms, when iinforseen emergen- 
cies aris«. We feel it would have been more 
in accordance with the spirit of such enter- 
prises had the cargo been obtained at the 
second point indicated. But the Captain not 
havin*; chosen to go thither, can we say, on 
the other hand, that he has broken the con- 



tract, and that the charterers are freed from 
their obligations to pay freight ? By no means. 
Although the Captain might have been with- 
in his duty, and even more intelligently 
and creditably fulfilling his duty, by going 
to Ambodivaïhe, he certainly under the 
charter was also entitled to decline going 
thither, and to regard what had occurred 
as relieving him from farther detention in 
Madagascar. The contingency of no cargo 
being obtainable at Antomboca was not un- 
f or seen when parties made their bargain. 
Whether both parties equally understood the 
significance of the postcript in regard to the 
$ 800 indemnity, may be matter of conjec- 
ture ; but at all Qvents the agreement was 
made, and so far as we have yet gone in the 
examination of the circumstances, the Plain- 
tiffs are entitled to say they have not failed in 
the conditions of their contract. 

• We now come, however, to an important point 
raised by the Defendants, viz : that the Master 
of the " Favmf^ departed from Antomboca 
before the lay and demurrage days had expired 
and that if he is entitled to stand upon the 
exact letter of the charter party in regard to 
the I.ort, the Defendant is equally entitled to 
plead this departure fnmi its terms. This con- 
tention was met by the Plaintiff by an objec- 
tion in ])oint of form, that there was no plea 
of the Defendant which covered it, and that 
after he had closed his evidence it would be 
unfair to the Plaintiff to permit sucli a point 
to be brought forward. The Dt^fcndants replied 
that it was untiecessary to have a separate plea, 
as the Pliintiffs had not, in the Declaration, 
averred performance of conJ.itions precedent 
generally. Had they done so, the Defendants 
would then, under Rule of Court cJi, have 
specified which of thesfî conditions they inten- 
ded to contest, but the Declaration was a 
mere narrative of facts to whicli the Defen- 
dants pleas were properly applicable. 

As the Declaration distinctly sotforth that 
the Brig arrived at Antomboka on the 2oth 
of Fehruarv and set sail on the 7th of March, 
after being discharged by the Agent of C. 
Hall& Co., we should not have been disposed 
to shut out the Defendants from arguing the 
point as to the lay days on any alh^gation of 
want of special plea. The point aiises natu- 
rally and necessarily fnnn the fin-ni of the 
Action and when issue has been joined on a 
plea of not indebted. It will be unnecessary, 
however, formally to decide the question, 
should we be of opinion that the ship, really, 
was discharged, as alleged by the agent for 
C. Hall & Co. Lay days and demurrage days 
are stipulated for with n view to the loading 
and clearing out of the vessel. In this ins- 
tance, for example, they are thus defined in 
the Charter Party : *^ Ten working days are 
** allowed for loading the said cargo in the 
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** above mentioned Port, beginning from the 
clay subsequent to that on which the vessel 
is re|)orîi»tl ready to receive carfço. After 
^^ the expiration of tlie said number of lay 
'* days, ten days demurrage to be allowed at 
" ^ léO per day. " Certainly under such sti- 
pulations the Captain would not have been 
justified in leaving sooner, if cargo had been 
at tlie Port or promised, or even if he had any 
8uspicion that by le.iaairiing there he would 
have put pressure upon C. Hall & Co's 
Agent (o bring up the carg,o from the place 
if was stored. But in the face of the letter 
from the Agent, himself, to Jordan aud Hall 
jointly, of which we have a translation from 
the ?»ialga«:he language, and of the evidence 
generally in the cause, we cauTior hold that 
the Ca])taiTi was bound to continue from the 
lay and dernurrftge days, when he was ex- 
pressly informed that at that Port there was 
no rice. To hold otherwise would be to alter 
the character of these conditions which are 
meant to protect tlie ship-owner from undue 
delays on the part of the (charterers with an 
absohite slipulatic^n tlint whether cargo is to 
be loaded or iîoî, tlie ship shall remain idle in 
Port for a speciti(?d time. 

There is a still more important question, 
however, wlii(;h was less fully el iborated at 
the Har than the f)tlun* points, but which we 
think has an important bewaring on the issue 
of the suit. The brig *' Fanny" uovcr re- 
turned to Port Tjonis, at all, liaviiig hc^en 
wrecked on her return voyage. Tlie leading 
provision as to freii^ht was that it should be 
payable in cash r>;/ (hi* deliver:} of ilia rarf/o ; 
Had tlie shij) 'obtained its cargo, and been 
totally lost, ncit]î<;r bv tlieClitrter nt)r bv the 
general nrincijdes of law (31)^, Curie de (yoîn- 
tnerre J would the freight liave been due. 
How does ti>is lojidinr' provision of the (''narter 
Party afiv-ct th.' sub-idinrv condition in reoard 
to the ,^80.') indoinhity? At first sit^hr it 
v.ouhl seem th:it the subsidinrv coédition 
sh'uhl fol!t»w tlie rule of the ])rinripnl ])ro- 
vlsiiîu, anrl il^at a> the ship lind been wrecked 
and ih.e voyage stipulated for had thus never 
been per['nni"d, th.e fi-ei;L:jlU. for the voynge is 
not payable I^ must he kent in view, liowever, 
tlial what the iMainliff sues for is not freight 
for car;;o on board, but indcnie.ity for fr .Mglit 
wliif^li could i:ot ho earned on account of the 
failure r.f the Charterers to ]);it cargo on l):)ard. 
This iiecc'ssari'V makes a siibstantial variance 
from t''e ease whore freiuht v»as only to be 
due when the ^ootls were duly delivered at 
Port lioui-:. Tiifre are cases where, eiiher 
under the general principles of Maritime Law, 
or fron the e^f.^ct of spc ci.«l conventions, a 
proportion of tin» fr:'ight is due either up to 
th'> ti?ne of the wreck, or for the quantity of 
goo.'is saved fro-n tljo wreck, if afterwards 
delivered in Port. It would be a very excep- 
tî:>*.'ial case where freiglit was to be paid whe- 



ther the voyage was performed or not, and we 
cannot take the indemnity here to mean any- 
thing else than hire for the use of the ship 
for the complete voyage in the event of her 
return without cargo. As, however, she never 
returned and her voyage was never completed, 
it would be going a great way to say that the 
Charterers w^ere equally bound to pay the 
amount stipulated for when they would not 
have had to pay one farthing if the ship had 
been full of the rice for which she was sent. 

It seems to us a case where equity may 
very ])roperly come in to adjust the scales. 
The vessel was employed in the service of the 
Charterers, from Port Louis to Madagascar, 
and three days on her homeward voyage 
here she was totally lost. As she look cargo 
on account of tlie owners to Tamatave, we 
shall assume that the homeward voyage, from 
Madagascar, is that to which the indemnity 
of the Charterers ought most to contribute. 
That voyage, however, was only begun when 
the wreck took place. We brlieve, therefore, 
that if we accord to the Plaintiffs the one 
half of their claim, the justice of tlie case, will 
be met. 

JUDGMENT. 

The Court condemn (he Defendants to pay 
to the PlaintiffV the sum of four hundred 
dollars in full of their claim under the Charter 
I'arty refcnred to in the Declaration, with 
interest at the rate of 12 o/o from t!ie service 
of the Declaration, and the said Defendants 
also to pav one half of the taxed costs of the 
Plaintiffs.' 



SUPREME COURT. 



Contract and obligations, — Illicit 
CAUSI5, — Public order. 

The part f I loho has receired promissory notes 
in p(fyme)it of an. illicit ccfreemenis, con^ 
tr acted hy him, is not entitl"d.^ tohcn he is 
sued i*) rrstittftinn of sifch promissory 
itotrs^ hy the suhscribfT thereof, to argue 
that the contract beiny admittedly made 
ayainst pnhHn order y the Acliin cannot be 
entertained by the Court. 



LEBRUN,— PlaintiiF. 

versus 
AVICE,— Defendant. 
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Before : 



His Honor Sir C. F. Shand. Kt., C. J. 

and 
His Honor Mr. Justice J. Gorrie. 



W. Newton,— Of Counsel for Plaintiff. 
H. Bertin, — Plaintiff's Attorney. 
P. L. CuASTELLiER,-r-Of CouHsel for Dcfen- 

[dant. 
G. RiTTER, — Defendant's Attorney. 



drd February 1871. 

Tlie Plaintiff in this Action sues for the 
recovery of a sum of money and of two pro- 
missory nolcs, \vliieli he all;*^es, in his Decla- 
ration, to have been given and granted for a 
purpose contrary to public order, viz : to in- 
duce t!ie Defendant to withdraw a tender 
made to the Municijvil (-orporation (>f Port 
Louis, for llie liire of the central Market. The 
Defendant lias met l.iu) witli the plea, among 
others, that tlie Action bein;^ based on a con- 
tract admittedly made against public order, it 
is illicit and the Action cannot be entertained 
by the (Jouit. 

As this plea, if sustained, would dispose of 
the case, the Defendant bv P. L (.-hastel- 
LIER, his (Counsel, pleaded it by way of bnr to 
farther procediire, and ^.V. Newton for Plain- 
tiff, was lieard in reply. 

There can be no doubt that the alleired 
agreement was contrary to pu})lic (U'der, and 
that neither of the parties came before the 
Court with clean hanils. If, on the one 
hand, tb.e I'laintiff surs for restitution of a 
sum and of ])romi>sory notes pjiven and pant- 
ed ftjr nn illeg;d considi^'ation, on the other 
hand, if we sustnin the exception urj^ed by 
tho Defendant, thp result will be tliat tlie 
i.)efen'daiit profits by the ille;:al transaction, 
and buttons his pocket upon the illicit gain. 

It is admitted law, however, that the per- 
601J ^vho has jîaid nioney for an illicit purpose 
cannot maintain Action for its recovery. W. 
>i^E\V'i()X admitted this in the discussion and 
expressed his >villinn;ncss to restiict his claim 
to a return of the promissory notes, alone. 

So restiicted, the claim of the Plaintiff as- 
sum<-9 a somewhat different character. In 
the case quoted at the bar, from SniEY,1853, 
Pt- 1 » S 4 :i8, the Court of Cassation certainly 
ruled tlïat bills privcn in payment of an illicit 
a«^reeineiit were not equivalent to a paymQut, 
and that the nature of the transaction could 
not be, of itself, asufiicient plea in auswer to 



a demand for restitution. There were special 
circumstances in the case whicli it will be 
nec(\ssary to keep in view should this Action 
go farther, in especial, that while the bills 
were <;ranted to a woman to induce her to 
continue an illicit connection, the payment 
was sued for jointly with a man who, under 
pretence of négociation, had been rceognisant 
of the whole transaction and its immoral 
character. 

This conclusion drawn by Larombière in 
his Théorie des obligations (Vol. I, p. 305) 
from this case, is perliaps too sweeping. He 
says : ** II importe en effet de distinguer, 
quant à l'exercice de l'Action en répétition, 
le cas où il y a eu un paiement réel et effec- 
tif de celai où il n'y a eu qu'une simple sous- 
cripti(m, remise ou négociation Cvy lîillets ou 
nutres titres de valeur. (Jehii qui s'est cons- 
titué débiteur j)cut, tant qu'il ne les a pas vo- 
lontairement acquittés, en poursuivre l'an- 
nula ticm, soit en demandant qu'ils *«• oient dé- 
clarés nuls ou qu'ils lui.sv.icîH restituées, soit 
en ])réten(lant qu'il soit garanti par le bénéfi- 
ciaire, des condamnations qui pourraient ul- 
térieurement être prononcées contre lui au 
profit des tiers porteurs." We do not know 
that these principles eaii be fairly deduced in 
all their breadth from the case upon which 
he founds, nor are we at this stage prepared 
to say that they are quite in harmony with 
tlie ]/riiKi])les which have bt'CJi laid down by 
greater authorities, but in. the face (yf that 
decision and of the opinion of a writer held 
in deservedly high repute, we do not see onr 
wiiy to stop the case by sustaining the plea of 
the Defendant. 



JUDG.ViENT: 

Th;^ Ji:dgment of the Court, accordingly, is 
that the case be n stored to tluî roll for hear- 
ing, at lîie earliest possible àwU^. on the me- 
rits of tlie cause. Costs reserved. 



BAIL COURT. 



Trespass, — Dasiages,— jCosts. 

Circttmsfances under which the Court has 
Tided that a trespass was not committed 
from any mischievous desire to iijiuy^ but 
vjith the fidt conviction that the plot of 
ff round teas the trespasser's propter th\ arid 
has assessed the damntjes at % 30 and 
ordered each party to pay his own costs. 



86 



DECISIONS OF THE 



[1871 



Before : 
His Honor Mr. Justice Gorrie, 



GUSTAVE LATOUR DE St.-YGEST, 

— PlaintifiF 



versus 



NEMOURS BLANDIN DE CHALAIN, 

DefendaDt. 



E. Pellereau, — Of Counsel for Plaintiff. 
J. Mercier, — Plaintiff's Attorney. 

r 

L. RouiLLARD, — Of Counsel for Defendant. 
J. PiGNÉGXiY, — Defendant's Attorney. 



ord February 1871. 

The Plaintiff in this case complains that 
the Defendant, on the 21st April 1870, un- 
lawfully entered a plot of land of about 
half an acre in extent, belonjçing to him, at 
the place called '' Plaine St -Cloud," Pample- 
mousses, and cut down about six hundred 
Vacoa trees. Damages arc claimed to the 
amount of $300. 

The facts of the alleged tresspass were 
clearlv established, and indeed were not dis- 
puted by Defendant, he having given a créole 
called Charles, written authority on 8th April 
1870, to cut the Vacoa trees. The defence is 
that tlie plot of ground belongs to Definidant 
and not to Plaintiff. 

Evidence was adduced on both sides afnd 
the title deeds of both parties have been 
produced in support of their respective pre- 
tentions. 

The ('ourt had the advantage of .the ex- 
planations of iMr. Target, Sworn Land Sur- 
veyor, who had determined the boundaiies of 
the Plaintiff's latul and made a sketch of 
their position. Mr. Target's evidence was 
objected to by the Defendant, on various 
grounds, and among others that he had been 
employed by one of the parties only, and 
that at the fixing of the boundaries all of the 
neii^hbnurs and especially he, the Defendant^ 
bad not been called in terms of law. The 
Court could not rejoet the evidence of Mr. 
Target on those grounds, the question in 
dispute here being whether the Defendant, 
was a neighbour requiring to be called by 
law ; but the objections of the defendant 
have been kept in view in estimating the 
value of the testimony. Taking the title 
of the Plaintiff and the elucidations of the 



position of the lands given by his witnesses, 
we are of opinion that the portion of ground 
where the Vacoa trees were cut down is 
embraced ^^ithin the lands purchased by the 
Plaintiff at the Bar, which formerly belonged 
to Marie Louise Duclairon. It forms pait of 
the larger portion tinted green on the sketch 
of Mr. Target, attached to the " Procès Ver- 
bal " of his Sui*vev. 

m 

On the other hand, the Defendant has suffi- 
ciently established by written title that he 
purchased a plot of land of the extent of that 
in dispute, from certain Indians who, in their 
turn, had purchased from one Buccarsing, and 
he from Joson Fidèle and Couronne Marion, 
his concubine. Unfortunately the description 
given of the plot of ground so i)urchased is, 
in the titles, extremely vague ; tlie only in- 
telligible clue to the position being that it liad 
formed part of the lands of Joséphine Bau- 
casse which the evidence shows to be different 
from those of Duclairion. The Defendant, 
however, brought forward witnesses, and, 
among others, Joson Fidèle the Original pur- 
cliascr from Melanie Marion, who asserted 
that the plot of ground in dispute is that 
which was so ])urchascd and transferred to 
Buccarsing and ultimately to Mr. Chalain. 
More than one of the PlaintifTs witnesses 
also established that Buccarsing occupied the 
plot of ground where the Vacoa trees were. 
It was argued for the Plaintiff that the 
witnesses for the Defendant, at least those 
who had been proprietors of the ])lot, were 
interested in the is^ue of the cause, as, if 
Mr. Chalain were ousted, each would have 
his remedy against his immediate predecessor. 
The Court has not overlooked this in estima- 
ting the value of the evidence, but, in fact, the 
possession of the plot of ground by Buccasing 
w^asas much proved by the Plaintiff's witness 
ashy those of tin» Defendant. The first title, 
that of Joson Fidèle, is dated in 1847, and it 
establishes that he was then in possession. 

The case, accordingly, assumes this somewhat 
singular position that while Plaintiff, by his 
titles, is proprietor of the ])lot of ground, the 
Defendant has also a written title which al- 
thou^lirvague in the description of the lands, 
he contends to have been explained and settle 
by tlie long possession of the plot of groimd 
in question ; at the same time, however, the 
title shows that the Defendant's plot belongs 
to a different y)i(îce of ground from that in- 
cluded in the PlaintifTs title. 

In the absence of any plea of ])rescription, 
possession will not be sufficient ,to outweight 
the written title of the Plaintiff, at the same 
time in an Action of tres])ass, and for Da- 
mages caused by the tresspass, the Court 
cannot but give very great weight to the facts 
reHed on by the Defendant for his justification. 
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He purchased in good faith from the actual 
possessors of this plot which the Pkintiffnow 
claims to be his, and when challenged by the 
Plaintiff to produce his titles he did produce 
them for Plaintiff's inspection. 

The cutting down of the Vacoa trees was 
not thé only act of ownership done by the 
Defendant, as even after the purchase by 
plaintiff*, he had ordered a ^* case " on the 
plot of ground to be taken down, and this 
proceeding passed unchallenged. 

There is nothing in the proof to lead the 
Court to believe that the Defendant cut down 
the Vacoa trees from any mischievous desire 
to do injury to a property which, after all, 
might turn out to belong to Plaintiff". Ap- 
parently it was done on the full conviction 
that tlie pltït of ground was his own, and from 
the long possession of his predecessors he had 
very good grounds for so believing. 

In these circumstances, the Court is not 
disposed to regard the act of the Defendant as 
a case of ordinary trespass. The possession 
which bo or ins authors enjoyed Inis been re- 
cognized if not by the Plaintiff at least by 
his predecessors. 

At the same time a right of property under 
a written title is what the Court is bound to 
recognize and protect, and therefore the Judg- 
ment of the Court is : 

JUDGMENT. 

That the Defendant "unlawfnlly entered and 
cut down Vacoa trees (m the plot of ground 
belonging to the Plaintiff, but that the cir- 
cumstances of the case are such that the De- 
fendant had good grounds for believing, in 
consequence of a possession by him and his 
predecessors long enjoyed and tolerated by 
the owners of the plot of ground in question, 
that he was proprietor thereof ; therefore as- 
sess the damages sued for at $ 30 and let each 
party pay. his own costs. 



SUPREME COURT. 



Decj.akat — Promissory Notes. — Aver- 
ment OF Payment. — Non-Joinder. — 
Amendment. 



JVhere a promissory note is drawn payable 
at a pnrticAilar place, it is es^Hcntial in an 
action against the drawer or indorser^ for 
payment of such promissory note y to state 
the fact and aver presentment there. 



An amendment prayed for In such a case 
was refused by the Court, on account of 
non-joinder of several Defendants, and the 
Plaintif nonsuited. 



Before 

His Honor Mr. Justice Bestel 

and 
His Honor Mr. Justice Colin. 



BENNETT tue Wife,— Plaintiff, 

versus 

I 

D'ARIFATthe Wife& Ors.,— Defendants. 



Hon. V. Naz, — Of ("ounsel for Plaintiff- 
J. U. HiTiÉ, — Plaintiff's Attorney. 

T ' T> ' 5 Of Counsel for Defendants. 

L. ROUILLARD, ) 

. ,v M At termes for same. 

A. Piston, j 



15/A February 1871. 

Default on motion of Hon. V. Naz was 
given against D'hotman and wife, Denis 
Brousse de Gersigny ar.d widow Victor EJrous- 
se de Gersigny, several of the Defendants 
who had filed no Notiee of d(^fence. 

G. Guibert for Edouard Brousse de Ger- 
signy one the Defendants, moved that the 
I'laint be amended to tlie effect that the said 
Edouard Brousse de Gersigny was sued as 
heir unJer benefit of inventory. 
■ 

No objcetion on part of Hon Naz. 

The motion was accordingly granted. 

L. RouiLLARD moved that his client Cons- 
tant Brousse de; Gersigny be put out of the 
cause. His client, though a minor, had been 
sued personally ; — that his client's act of 
birth had been served upon the Plaintiff and 
that up to the day of trial no " désistement ** 
hî'd been entered. L. Rouillard claimed hia 
costs. 

On hearing Hon. Naz who, on behalf of 
Plaintiff, enterred at the Bar a ** désistement" 
with regard to (Constant Brousse de Gersigny, 
wliich ''désistement" was recorded, the Defen- 
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dant was accordingly put out of cause with 
costs to be paid to A. Piston, on his affirma- 
tion of having made the outlay. 

E. Leclézio for Picquenard, took several 
objections, and G. Gxiibert for the other 
. Defendants, took the following objections : 

lo. Non-joinder of several parties. 

2o. Non averment of tlie place indicated 
for puynu^nt. 

3o. Nom avcrmont thjit tlio bills had hf^en 
presented for payment at the place indicjiled 
for payaient. 

r 

After hearing Counsel on the objections, 
Hon. Naz moved that in caèe the above aver- 
ment of ])resentnr.nir be nrcessîiry, lie be 
allowed to amend his iMaint accordingly. 

The Court is now called irnon to deliver its 
Jud^cmiMit (-n the worth of these objeitioiis 
whicli were tak(?ii and arj»ned bpf;)r.s rvii:.;sKs. 
Justice P»estel and Colin. 

We do not corésider it nece&savv to a^o 
through the several obj^'clinns scria-.im, cnio 
of thrux appearing to us suflicioiit for coming 
to a satisfactory conclusion as to tli(* formal 
part of this Action. 

The bills were made payable at Dhotman 
and MMigrot's. No averment of th.e ])rcsent- 
ment of the hills at the place indicated for (lie 
paynjcnt h to he found in the demand. FÎON. 
Naz contended that tlie absence of sucli avtr- 
ment conld lîot and did not vitiate the 
demaiul, concluding however, in c^îse the 
Court stiould etitcrîiîin a diffcnnit o])inion, by 
praying ri)r Icavo to amend the demand on 
this head. 

On referc'rce to J. Cititty's (jimior) pro- 
cèdent s ou pica'ling (Uud Edition prffj': 80) 
Prorcdiih* No. \o^ Indoisee 0. dr.nver on bill 
drainn and accepted p-)yahle at a p-wdddur 
pUifO^ ii'i'i*. fyj, wo read : '* wliere the liill is 
dviicn as Wfil as acce])ted pay^ihle at a (iar- 
ticuhir j;l;;ce, it is f':i.<f.7iiiul lo state the fact 
as ahovt», (that -s in the ])rcced{»ntj and arcr 
prescnlm":}t (Ji , n in an Acticm agaie.st llie 
drawer, or cnrhjrscr. 

jui)G?»n':NT. 

Th.it the averment of the jn'osentment of 
the hiil, for ])ayment, at Dhotman & Mai- 
grot's firm is Tiot onlij necessary hnt a^sential 
to the validitv of the demand, cannot be dis- 
puted on the strength of the note above trans- 
cribed and the cases cited in supjiort of the 
proj)osition therein laid down. The amend- 
ment prayed for might perhaps have been 



allowed if that were the only objection urged 
against the validity of the demand. 

But several other objections were taken to 
it such as non-joinder of several parties, non 
averment of the place indicated for payment. 

The allowance of an amendment in such 
a case would not allow the ('ourt to come to 
a final Judgment as lo all parties who might 
or might not be ultimately liable on the bills. 
Another or several other Actions might be 
brought in reference to the same matter of 
dispute and additional costs will have to be 
incurred» 

This the Court cannot allow, and the de- 
mand must be and is accordin2:lv dismisstîd. 
with leave, however, lo the Plaintiff to elect 
to be nonsuited with costs. 



BAIL COURT. 



Information, — Lahcexy, — Appeal fuom a 
CONVICTION OF District Magistrate. 

A conviriion of District Magistrate is valid 
(dthouyh not obtained on the Information 
of the owner of the stolen property. 



BEER.MUTII,— Appellant. 



vei'sus 



THE QUEEN,— Respondent. 



Before ; 
His Honor N. G. Bestel, First Puisne Judîje, 



R. N. Brown, — Of Counsel for Appellant. 
E. Mil, — Attorney for same. 

A. G. Ellis, — Sub. Pro. 8ç^ Adv. General, 
J. BoucHET, — Queen's Attorney. 



24/A February 1871. 

Several grounds of Appeal are setforth in 
the Notice «^iven to the Magistrate ot the 
District cf Grand Port. 

But R. N. Brown, of Counsel for Appel- 
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lant, dwelt chiefly on the third ground, where- 
in it is alleged that the Information had been 
sworn to and signed, not by the very party to 
whose prejudice ihe alleged larceny had been 
committed, but by one specially enipowered 
to lodge the Information. 

The answer of (*rown Counsel was very 
short and consisted in the quotation of a 
Judgment of the Bail Court, on the appeal of 
iSappennuih c. The Queen, reported in Pis- 
ton's Reports, 18G2, p. I0î2, holdint,' the Con- 
viction to he valid, though not obtained on 
the Information of the owner of the stolen 
property. 

I have referred to the case quoted by the 
Crown, and it appears to me fully to bear out 
the argument of the Crown Counsel. No 
authority was cited by Appellant's Counsel 
to shew that the law required that the com- 
plaint should be laid by the owner in person. 
I shall not tlierefore depart from tlie rule laid 
down in the case of Sappermuthr. The Queen 
and shall and do dismiss this appeal and up- 
hold the Conviction th(? more willingly as I 
find that the otiier ground^: of appeal were 
but feebly supporte d by reason, no doubt, of 
their legal insufficiency to reach the end con- 
templated by the Appellant. 

Costs of appeal against Appellant. 



BAIL COURT. 



Execution of a Judgment of District 
Court, — Tkansfkr and Assignment, — 
Seizure of moveabi.tî effects, — Appeal 
FROM A Judgment of District Court. 

When a creditor has ohtavud Judgment 
against his debtor and has transferred his 
ciaijii to a third party, such Judgment 
cannot be cxecitted at the request of the 
assignor, and am/ seizure made in the navie 
of the latter is null. 



A, PITOT,— Appellant, 

versus 

F. FABRON,— Respondent. 



Before 

His Honor G. N. Bbstel, — First Puisne 

J iidge. 



L. Rouillard,^ — Of Counsel for Appellant. 
A. PrroT, — Attorney for same. 

I. Lepoigneur, — Of Counsel for Respondent. 
F. SiMONET, — Attorney for same. 



2ith Februarij 1871. 

The only point to be considered in this 
Appeal wns how far the Origiunl Plaintiff 
Vv'ho bad ()htain?d Judgment against Pitot 
^tlie now Appellant) his tiien debtor, was jus- 
tided in having a seizure made in his own 
personnl name of the goods and chattels of 
Pitot, in execution of the above Judgment, 
after an assignment of his Judgment-debt to 
a third party. 

I shall not stay to enquire in the accuracy 
of the Magistrate's coiuluisioti as to tlie Ap- 
plicability of Rule 51 No. 15 of the District 
Court Rules Xk) tlu^ matter then laid before 
him. Assuming t'le somidiiess c^f such con- 
clusion, will at ouco sliew the existence of a 
flaw in the District Court Rubs as to the 
execution of the Judgments of the District 
Courts after assignmvui of a Judgment debt. 

The lei]^al remedy for such an evil must he 
the adoption, by the Disrritrt (^jurts, of the 
Rule of Practice of the Supreme (/Ourt, in 
similar cases. 

On th.^ Registrar beÎTig satisfied as to the 
exisicncf of i\n assignment by the Judgment 
creditcu* of his rights, under the Judgment, 
to a thinl party, the officer (^f the Court 
delivers to tlie Assi'jcnee a writ of execution 
which is nf.thing more than a certificate that 
C H. recovered ou a giv(»n day against A. 
D. a certain sum f»r a certain debt. Tlie 
writ of execution the as*>ii',]ice is bound to 
serve («n the Juf;:dme!it di-htor, along with the 
as.-»iguni(MU, unh'ss such assijrument have been 
previously st rve(l,as in this case^ou the Judg- 
nu^nt debtor In default of payment to the 
a^'sigîu'e, •nul iu ])ursuanf(^ to tl»e exigency of 
the writ, the assignee ])roi eeds to execution 
hut not in thn nanu* i)f his assignor, hut iu his 
own personal name as usfnguee of the Origin 
val Juti'imrnt crc'i: ir wlios»* names must 
necessarily be îuaintaiued and appear on the 
face ol the writ of cxtcuticui. 

The procerdin^s in this case are anything 
but in accordance with the ])ractice of this 
(/ourt, which, on tlie assutnption, I re])(*at, of 
the correctness of ine Magistrate's conclusion, 
is the rule which should have been strictly 
complied with in the absence of any rule to 
the contrary in the District (/Ourt Rules. 

This appeal is therefore allowed, and the 
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Judgment of the Court below is accordingly 
quashed, and the seizure of Pitot's goods and 
effects by and in the name of Fabron, accord- 
ingly annulled. This being the first c^sc on 
which this Court has been called upon to 
express an opinion on the subject matter of 
this A.ppeal, each party will necessarily have 
to pay ils own costs. 



SUPREME COURT. 



Bill. — Promissory Note. — Blank. — 

Tr ANSF ER. — s ET-O FF. 

A bill or promissory note blank in name of 
payee W'th the icords " or order *' inserted 
III the bo'hj of the document y can be com- 
peientiy iransfened without ifidorsatiofi. 
It is then, practically^ a Bill to bearer y and 
no question of set of/\ as heticecn the as- 
signor a7id the drawer, can be then raised 
by the latter against the Assignee. 

A bill or promissory nyte is transfer ruble by 
way of indorsation even after tnatunty* 



CAILLAU I),— Plaintiff, 

versus 

BOHLEll & WIFK & CHAUVIN,— 

Defendants. 



Before : 

His Honor Sir C. F. Shand, Kt., C , J., 

and 
His Honor Mr. Justice Gorrie. 



E. Pellfiîeau, — Of (Counsel for Plaintiff. 

Ji Mercier, — Plaintiff's Attorney. 

L. RociLLARD, — Of Counsel for Bolder & wife. 

P. L. Chastklmer, — Of Counsel for Chauvin. 
A. J. Colin, — Attorney for same. 



13/A December 1870. 

This is an Action to obtain payment of two 
promissory notes dated 6th April 18B8, and 
payable one on 6th April 1869 and the other 
on 6th October 1869, for the sum in all of 
$6.£43.98(f. 



• See 1868 Page 95 aad 1861 Page 181. 



The promissory notes were subscribed by 
the Defendants Madame Bohler and Madame 
Chauvin, Blank in the name of the payee, but 
they contained the words '* or order *' imme- 
diately after the blank for the payee's name. 

The original holder was Mr Paul Bohler to 
whom they were given for value received. 

They had been transferred to the Plaintiff 
Caillaud for value, by the original holder, but 
without any indorsation, or formal deed of 
assignment. 

After being so transferred, Caillaud the 
Plaintiff caused his name to be inserted in 
the blank for tlie payee's name and has sued 
for the amounts due. 

L. Rouillard for Madame Bohler did not 
dispute her liability under the notes, but P. 
L. Chastellier f<n- Madame F. Chauvin, 
pleaded several objections to payment. 

lo. He contcMidcd that the Plaintiff was 
not a b(mâ fide holder, but that his name had 
been merely IlmU to the real holder Bohler, 
fur the ]mrposes of this suit, with the view 
of obviating any ph»a of set off which might 
bo competently urged by the JJefendants 
against Bohler. In su])port of this objection, 
('uillaud was called by Defendant Chauvin, 
on his personal answers, and he negatived 
the assertions of the Defendant. 

* 

2o. It was also contended that a bill or pro- 
missory note even when blank in name of 
payee, couhl not competently be transferred 
without indor?5atii)n ii' tlie words " or order " 
were inserted in rhi» body of the document. 
/\rt: 186 of tlie Code de Commerce was 
cited and various authorities illustrative of 
the doctrine that the ])roperty in bills to order 
passed by way of indorsation, and by indor- 
sation, alone. 

E. Pellereau for tlie Plaintiff, while ad- 
mitting the law as thus contended for when 
ap[>iied to bills regularly framed according 
to the requirements of the Code, argued that 
a hill granted blank in nanie of ]îayee was 
practically a bill to bi^arer, and that it was 
governed by the laws relating to such hills 
and not by the special rules apjdicable to bills 
to order. Authorities were cited in support of 
this view. 

We are of opinion that on this point ♦he 
contention of the Plaintiff is well i'u nided, 
the Code requires the insertion of the name 
of the person to the order of whom it is 
subscribed as one of the essentials of a regu- 
lar bill of exchange, and Art. 136 which 
treats of the îï^^^'^ "^ passing the property in 
bills, nece^^^ri^y telates to such notes as have 
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been framed in conformity with the require- 
ments of the law. If the grantor of a note 
chooses to leave the name of the payee or the 
person to whose order the bill is payable, in 
blank) it is clear that tlie name was imma- 
terial to him and he cannot afterwards be 
listened to when he conies forward to a Court 
of Justice to insist upon exactly the same 
requirements in the transmission of the note 
as if the name of the payee had been ori- 
ginally inserted. The words " or order " in 
SI regular bill mean that the sum borne on its 
face is to be payable either to the person na- 
med in premio or to his order. Where no 
name is inserted on the body of the instru- 
ment, the words *' or order " cease to have 
any legal significance, to ** or order " mean- 
ing necessarily to the order of no one in par- 
ticular, or 50 long as the blank is not filled 
up that the bill is practically not payable to 
order at all. It has thus the privileges of a 
^"simple bill to bearer ; at all events as regards 
the grantor of the note himself, the leaving 
blank of the name of the payee must be held 
to mean a mandate by him to the holder for 
the time 4>eing to fill up the blank with his 
own name, after wliich the words *^or order" 
become executive, and the mode of trans- 
mission will be by indorsation as provided for 
in Art. 136. 

*3o. The Defendant Chauvin, farther con- 
tended that after the maturity of the note 
the mode of transfer by indorsation has no 
place, that the bill has then lost certain of 
its privileges and becomes such an obligation 
its can only be transferred by a separate as- 
signment in the forms known to the law. 
The notes in question were at the date of 
coming to maturity in the hands of Bohler, 
the so-called original holder. 

Whatever might have been the original 
State of the law on this point, we are satisfied 
from the authorities quoted by the Plaintiff, 
that of rc'cent years the Court of France liave 
ruled that hills may be transferred by indor- 
sation after maturity, equally as before. 

In France as in England the bill of ex- 
change has been found so wonderfully adapt- 
ed to the purposes of commerce, that Courts 
of Law, in conformity with the spirit of the 
age, have come to regard them with favor 
rather than to construe their privileges with 
strictness. There is nothing in the Code pro- 
viding that the mode of transmission shall be 
different after maturity, while the fact of 
jnatiifity by rendering the bill exigible at 
once, or.iy makes the document approach more 
rtosclyto the nature of money, with the func- 
tiont of wliich the bill of exchange is so 
doadv allied. 

iJoUfts the name of Bohler has not been 



inserted in the bill, his indorsation, either 
before or after maturity, must be regulated by 
this speciality and we do not consider it re- 
quired. 

4o. But Mme. F. Chauvin pleaded still, 
another objection to payment, viz : that at 
least after maturity the indorsee or transferee 
of the note was subject to the same exceptions 
as could be urged by the maker of the note 
against the original holder and that in this 
case the Defendants had a set off against 
Bohler, in the shape of a claim against him 
by an ancestor of whom tliey were that joint 
heiresses for a larger sum than that due under 
the bills. 

We do not find it necessary here to decide 
the question whether a set off which could be 
properly pleaded against the payee of a bill, 
could or could not be pleaded against his 
transferee, if the transfer had been made only 
after the maturity of the note, because we 
find sufficient to dispose of the plea without 
pronouncing an opinion on that point. In 
the first place, as we have already indicated 
our opinion that the notes having been grant- 
ed blank in the name of the payee, that must 
be taken as a mandate from the makers to 
authorise the filling up of the blank with any 
name whatever ; as a necessary result Bohler 
cannot be regarded in this case as such payee 
of the note against whom any question of set 
off could be pleaded. 

The documents sued on do not bear the 
name of Bohler either in premio or as an in- 
dorser and this we hold to have been the act 
and intention of the makers, themselves. 

It would be a very dangerous doctrine for 
the negotiability and value in commerce of 
bills of exchange, to hold that any question 
of set off could legally arise between the ])er- 
son who had bound himself to pay the speci- 
fic value and some person whose Tiame was 
not even disclosed on the face or back of the 
documents, itself. In the second place, it is 
unnecessary to decide the abstract question 
of the liabilities of a transferee, after maturity, 
as we do not find the plea of set off applicable 
in the circumstances. It is said that Bohler 
was due a larger sum than that sued for to an 
ancestor of the Defendants whom thev now 
represent. But this is disputed even by the 
co-Defendant Mme. Bohler. It is clear that 
in no case could a simple allegation of this 
kind be taken as a set-«»ff against à debt cons- 
tituted and due bv a bill of exchange. More- 
over, if it were in any sense, a legal set off, it 
existed at the time of the bills being granted, 
and we would have been disposed to hold the 
granting of the bills to ^'ohler as a waiver of 
the plea of set off, even if we had had legal 
grounds to regard him as the payee in the 
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notes. But as 'ive are of opinion that there 
are no such grounds here, still less can we 
listen to any plea of set off against him being 
pleaded to the prejudice of a third party. 

JUDGMENT. 

The Judi^ent of the Court, therefore, is in 
favor of the Plaintiff, in terms of the Decla- 
ration ; with Costs. 



SUPREME COURT. 



" RfiauêrE Civile," — MiNOtis, — Judgment 

«Y llEFAULT. 



Circumstances under ichich the Supreme Court 
has admitted against one of its Judgments 
a ** Requête Cimle " at the request of cer- 
tain parties against whom such Judgment 
had been given hy default during their 
minority. 



GRAND'MAISGN & Anor,— Plaintiffs. 



ter sua 



D'EPINAY,— Defendant, 



Refore. 

His Honor Sni C. F. JSiiand, Kr., C, J., 

and 
His Honor Mil. Justice Gorrte. 



G. GuiBERT, \ _ Q^ Counsel for Plaintiffs. 
\V. Newi'on, ) 

J. GuiBERT, — Plaintiff's Attorney. 

L. Rouii.LAKD, — Of Counsel for Défendant. 

J, PiGNÉGUY, — Defendant's Attorney. 



lAth December 1870. 

The form of Action in tîiis casp, i.-* that of 
a '* Rt^quete Civile, "ono of the extraordinary 
methods known to the French law of hving- 
in«j undor review of the (/ourt a certain class 
of cases wliere there is assumed to have been 
a failure of Justice. Tiie necessary foi mail ties 
of having the certificate of the proper Officer 
that a deposit to the amount required by law 
has been made by the Plaintife, and a con- 



sultation of three Advocates of the requisite 
standing in favor of the Action, have been 
fulfilled. The " Ministère Public " was pre- 
sent at the hearing, and his conclusions have 
been given in favor of the demand. ' 

The Plaintiffs seek to set aside a Judgment 
of this Supreme Court, of 14th July 1854, 
whereby, at the instance of Charles Antoine 
(yaïez D'Epinay against Widow Grand'Maison 
in her own personal name on account of the 
community of goods which has existed bet- 
ween lier and her then late husband. Rose 
Joseph Louis Hippolyte Grand'Maison, and 
also as legal guardian of her three infant 
children, a certain sale of a plot of ground 
admeasuring 321 acres and 72 perches, situate 
in the District of Pamplemousses, at a place 
called ** Rivière des Callebasses, " was can- 
colled and declared null and void. 

The application is grounded on the allega- 
tion that the minors Grand'Maison, called in 
the Orginal Action by their legal guardian 
Madame Grand'Maison, were not defended, 
and also that they were not " valablement 
défendus," the two grounds referred to in 
Art 481 of the Code of Civil Procedure. 

It is undoubted that in the Orignal Action 
no a])pearance was entered for Madame 
Grand'Maison, either in her personal capacity 
or as guardian of her minor children, and 
that a Rule leaving issued for want of a plea, 
that Rule was subsequently made absolute 
and Judgment given in terms of the De- 
claration. 

It is equally undoubted that tlie conclu- 
sions of thp lioclaration in the original Ac- 
tion wenî of an unusual kind. After war- 
ranting that Grand'Maison had purcliased 
the plot of ground in question for the sum of 
5^8,070.45, part of which had been paid cash, 
and the balance was to be paid in instalments, 
and that a sum of ,5*2,867 remained due at 
the time of the said Action was entered, the 
conclusions were, firstly : for the cancel 1 at ion 
of the Sfile, and tho Plaintiff D'Kpinay do re- 
sume trie iMitirc ownership of the said plot of 
ground, except a small ])ortion sold, the 
whole free from all chavires and mort^aares of 
any kind whatsoever whicli might encumber 
the same, and without being, in any way, 
bound to make to anv one the restitution of 
any sum or sums of money that might be al- 
leged to have bpon ])aid either by Grand'- 
Maison or by anyone on his behalf for the 
said ])lot of ground, and without, also, being 
answerable for any improvements that might 
be alleged to have been made thereon. 

The result was, that fifter Grand'Maison 
had paid three fourths of the sale price, the 
property was declared to belong to the trans- 
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feree of the right of the original vendor, with- 
out that transferee having, either to account 
to the minors for the money already paid, or 
for the improvements made by Grand'Maison 
during twelve years* occupancy of the ground. 

Since the date of the Judginent, the plot of 
ground has passed through the hands of va- 
rious parties who have given value for it, 
and whoso rights are wow imperilled if the 
Court shall permit the opening up of the 
Judgment. If the law wisely protects the in- 
terests of minors from being injured either by 
the ^icts of commission or of omission of their 
legal guardians, it no less wisely hedges 
around with peculiar sanctions the finalJudg- 
ments of Courts upon wliich rights may be 
built up as upcm a more solid foundation than 
upon those contracts between parties which 
have not been authenticated bv Courts of 
Justice. In dealing with this case, which is 
novel in this Colony, wo have therefore come 
to its consideration, deeply impressed with 
the importance of maintaining the sacredness 
of *'' la chose jugée " in «o far as that can be 
done in harmony with the law, and also with 
the danger of interfering with the rights of 
third parties acquired in good faith, and which 
may have been considered all the more secure 
that a Judgment of the Court formed part of 
the title. 

We find, however, that the ** Requête Ci- 
vile *' is provided by the law for the express 
purpose of obtaining a review of Judgments 
which have- been given in certain circum- 
stances, and we are bound to enquire whether 
any of the civcunistances connected with the 
Judgment referred to, come within the pro- 
visions of the law upon this special subject. 

Now Art. 481 of the " Code de Procédure 
Civile " provides a follows : 



€< 



*' L'Etat, les Communes, les Etablissements 
puV)lics et les mineurs, seront reçus à se 

** pourvoir s'ils n'ont été défendus, ou s'ils ne 

" l'ont été valablement.'' 

W. Newton, for the Plaintiffs who are the 
two surviving ciiildren of Grandmaison, who 
were minors at the period of the Judgrnei'.t. 
contended that in the proceedings before the 
Court, in 1854, the ininrn-s wne not defended 
and that they had good and valid grounds of 
defence which were not pWded against the 
conclusions of the Déclaration. That they 
were not defended was dear, since Judgment 
was givtn ngaii'.st them by defauU. The prac- 
tice i)f the French Courts Cakke-Chauveau, 
Vol. lV,Qrs. 171)7 on art. 481, is, that when 
Judgment is given against minors or the guar- 
dian of miners, b\ default, they arehfld not to 
have been definded, and that under art. 481, 
the "Requête Civile" may be applied. If this 



be so, there would be sufficient to warrant 
us in granting the application, so far as to 
open up the Judgment complained of without 
entering into the second ground whether the 
minors were *^ valablement défendus. " 

The Plaintiff contended that the conclusions 
of the summons wore opposed to the law on- 
resolutions of sales. We are the less inclined 
to give any opinion, at present, on this con- 
tention, as it will, doubtless, be more fully 
urged when we corne to the second stage of 
the " Requête Civile : " the " rescisoire. " 

L. RouTLLARD, for the Defendants, con- 
tended that the law required both stages of 
the *' Requête Civile " to bo disposed of by 
the Court, in our Judgments; but we hold, in 
conformity with the conclusions of the ** Mi- 
nistère Public, " that the law requires us, 
first : to admit the " Requête Civile " and 
then to hear the parties again upon the grounds 
of the Judgment brought under review. 

JUDGMENT : 

The Judgment of the Court, therefore, 
is to admit the " Requête Civile " to retract 
the Judgment of this Coiut, of 14th July 
1854, and to remit the parties as regards their 
rights in the subject in dispute to the same 
state in which they w(»re before the said 
Judgment, authorize the Receiver of Regis- 
tration dues to repay to the Plaintifis the 
sum of nine pounds sterling (£ 9.0.0.) con- 
signed in his hands ; but as regards the pos- 
session of the plot of ground, itself, of 
consent of parties, order that the possession 
shall remain as at present, until the Court 
shall hear and determine further in regard to 
the matter^ Costs reserved. 



SUPREME COURT. 



Pledge, — ^Registration of title,— Part- 
nership, — Dissolution. 

By Art. 2074 of the Civil Code^ the pJedge h 
constituted by means of a deed duly regis- 
tered. 

Held by the Court that no delay being fixed 
by law for such raijistràtion, if may safely 
take place as lohg as a third party has 
not required a right on the moveable pro- 
perty vonstituting the pledge. 

Circumstances under which ^ according to 
Art. 1871 of the Ciril Code, the Court dis- 
solved a partnership before the time agreed 
upon between the partners ^ for its duration^ 
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VIGOUREUX ifw (he United Dry Docks,) 

Plaintiff, 



versus 



ELLIS,— Defendant. 



Before : 

His Honor Sir C. F. Shand, Knight, C. J. 

and 
His Honor Mr. Justice Bestel. 



P.L.Chastellier, — Of Counsel for Plaintiff. 
A. J. CoLix, — Attorney for same. 

W. Newton, — Of Counsel for Defendant. 
H. Bertin, — Attorney for same. 



âSth March 1871. 

On 30th June 1864, an agreement was 
entered into, in the form of a, sous-seijig-prite, 
between Mr. A. Vigoureux, as Director of 
and representing the Mauritius Dock Com- 
pany and the Mauritius Marine Yard and 
Dry Dock Company on the one part ; and Mr. 
John Ellis, lessive and Director of the Albion 
Dock Company^ on the other part. The agi*ee- 
ment was deposited with a Notary, on îs^Oth 
April 1869. 

On the recital that it was an object to keep 
down expenses, as much as possible, it was co- 
venanted that the Albion Dock Company, with 
its land and all its accessories, should be 
joined with the other two Docks to work in 
common and under the same management, as 
was in operation agreeably to a convention 
between the two Docks, of date the 31st July 
1862 and for the time therein mentioned (10 
years) from 1st August 1862, under the firm 
of the United Dry Docks, The shares in the 
gains and losses were fixed at the rate of 71 
per cent for the first parties and 29 per cent 
for the Albion Dock, The contracting parties 
bound themselves to keep their respective 
Docks in good working order, at their own 
cost. Arrangements were made for the em- 
ployment in tlie common work of the materials 
wliich each of the parties had in hand, at cer- 
tain prices and proportions, and materials in 
hand were to be used as far as possible, before 
fresh supplies were bought. 

The admission of the Albion Dock into the 
association with the other marine establish- 
ments was not in any respect to alter the con- 
ditions and duration of the agreement Ijetween 



those other establishments, dated 31st July 
1862, which had been communicated to the 
Director of the Albion Dock and had been 
accepted by him. The division of net profits 
was to take place at the periods arranged 
between the first two Docks in that agree- 
ment, viz 15th June and loth December of 
each year. By Art. 7 it was agreed that the 
sum of jjl,500 should be advanced monthly to 
.Mr. Ellis by the new association, to pay the 
rent of the Albion Dock, due to Mr. Hewetson. 
This sum was to be deducted at the end of 
everv month or at the end of the six months, 
from the sum to be paid to Mr. Ellis for his 
materials, or on the part of the Albion Dock 
firom the profits of the six months. These 
monthly payments made by advance (fait par 
avance) to Mr. Ellis were to bear interests 
from the day of payment to the day of final 
settlement for the 6 months at 9 per cent. If 
the profits of the 6 months or the sums due 
to Mr. Ellis were not sufficient to dischaTgc 
those advances, Mr. Ellis would have to pay 
up the difference. This clause in the original 
was expressed as follows : 

" II est convenu qu'une somme de $1500 
" sera payée mensuellement à Mr. Hllis par 
" la nouvelle société, pour servir à acquitter 
•^ les loyers de l'Albion Dock qui seront dûs 
" à Mr. W. Hewetson. Cette somme sera 
déduite à la fin de chaque mois ou à la fin 
du semestre, sait sur les sommes à payer à 
Mr. Ellis pour ses matériaux, soit sur la 
" part de V Albion Dock dans les bénéfices du 
" semestre. Ces paiemens mensuels faits 
•' ])ar avance à Mr. Ellis porteront intérêts du 
" jour du puiemcnt jusqu'au jour du règlement 
" définitif du semestre, à 9 o/o l'an. Si les bé- 
" néfices du si'mestre ou les sommes dues à 
" Mt. Ellis ne suffisent pas pour acquitter ces 
" avhnces, Mr. Ellis aura à rembourser la dif- 
*' férence. " 

In a certain eventuality, viz : that of all 
the Docks and Patent Slip being bought by a 
third party named, tlie agreement was to come 
to a close. It was also agreed that if from 
unforeseen causes the present agreement 
should not produce any favorable result and 
advantages to the parties, then they should 
have the right, in the common interest, to* 
break the agreement. 

The original ran thus : 

'* II est également convenu que, si par des cau- 
" ses imprévues, le présent arrangement ne 
^•' produisait aucun résultat favorable et avan- 
*^ tageux pour les parties, alors les parties au- 

* ront le droit, dans l'intérêt commun, de le 
rompre." 
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It was further stated that Mr. Hewetson 
the proprietor of the Albion Dock, gave his 
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sanction to the agreement and promised not to 
obstruct it during its currency, on condition 
that $ 1,500 were paid monthly to Mr. Ellis. 
A clause of reference to arbitration of any ^ 
disputes was introduced. The deed was made 
in duplicate. 

The joint operations uuder the deed went 
on successfully for several years and large 
profits wore earned and divided in terms of 
the deed of agreement. 

But in the account current rendered hy 
Vigoureux, as manager of the Ihiited Dry 
Docks, to E-lis, to 15th June 1869, it was 
shewn that the latter was owing to the r 
United Dry D^cks the sum of % 8,793.78. 
The account was accepted by Ellis. 

On the 2nd August, Ellis wrote to Vigou- 
reux in these terms : *' I regret to say that I 
** have not succeeded in carrying out my pro 
" jected arrangement, which would have 
'* enabled me to liquidate satisfactorily the 
*' balance of account ciurrent due by me to 
*' the United Dry Docks, 1 hope, however, 
" to do so before the 15th instant. In the 
" meantime, there is a bill fin- rent of the Al- 
" hion Dock % 1,500 due this day. I beg the 
" committee of control to do me the favor to 
" authorize you to pay the bill. And I shall 
** at once give you a guarantee over my stock- 
** in-trade in my store amounting to about 
"$ 10,000 pending this definite settlement 
" between us, when I hope to ofier you the 
guarantee of jNlr. Hewetson which he in- 
wrmed nae to day that he was prepared to 
• give. 

Again, on the 4ih August, Ellis wrote to 
Vigoureux. " Mr. Vigoureux has informed 
** me that security, to be valid, must be given 
" by actual delivery of the goods or property 
** tendered as security." 
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" I owe the United Dry Docks $ 6,793.59 
for rent paid by you on my account in ad- 
vance, in conformity to our agreement, and 
by the same agreement I have taken the 
engagement to reimburse to you at the end 
of the half year after the result of the six 
months operations is established, whatever 
advance you have made on my account, 
which may not be covered by my share of 
profit." 



** In addition to the above balance, I owe 
the United Dry Docks a further amount of 

** $ 2,000 making my total balance of liabili- 

" ty $ 8,793.78. 
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" I herewith beg to hand you an inven- 
tory of good.s, wliich I hold in my store, 
amounting to jj 11,430, of which I propose 
to deliver to you (The United Dry Docks) 
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for sale on my account $7,530.00 as per 
particulars borne on the Inventory, and the 
other goods which are heavy and cum- 
brous I propose to leave them in my store 
and to sign, if required, an acknowledge- 
ment that I hold them for account of the 
United Dry Docks, the proceeds of which 
will be paid to them as soon as a sale there- 
of can be eflfected." 
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I hope this arrangement may be satisfac- 
tory as a settlement of my past liability, with 
the express understanding, however, that you 
will carry out, for the next six months, the 
" engagement you have taken to pay my 
monthly rent in advance." 
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On the 18th August he again wrote, ad- 
mitting the correctness of the account current. 
He farther stated in the said letter. 
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" As I am not in a position to pay you this 
amount in cash, but have goods in one of 
the stores of the United Dry l>ocks which 
I consider fully equivalent in value, I here- 
by deliver over fo you the said goods as per 
Inventory herewith annexed, to be sold by 
you on my account, and the proceeds applied 
to my credit on account, and I hold the 
the said goods to be, to all intents and 
purposes, the property of the United Dry 
Docks, pending the realization thereof. " 



^'' If on the 15th January next, there is a 
" balance against me either from the insuffi- 
" ciency in value or the non-realization of any 
'* portion of the gcx)ds or from any cause 
" whatever, I hereby engage to pay you in 
'* cash or make an entirely satisfactory ar- 
" rangement with -you for the settlement of 
••' any balance which may be due by me, Avith 
** interest at 10 per o/o." 

The îToods referred to were transferred from 
Ellis to Vigoureux and remained in posses- 
sion of the latter. The sum necessary to pay 
the rent to the Albion Dock was also ad- 
vanced monthly, till, on 27th December 1869, 
Vigoureux. wrote to Ellis as follows : 
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I am requested by the Committee of 
Control of the United Dry Docks to inform 
you that I am not authorized to pay on 1st 
January the sum of $ 1500 which is ])aid 
to you monthly for the rent of the Albion 
Dock, Your considerable debt to the 
United Dry Docks not permitting new ad- 
vances. In consequence you yourself Will 
have to withdraw the bill which was pre- 
sented to us on the 1st of each month." 



On 30th December, Ellis answered as fol- 
lows : 
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In reply I beg to state that I made a 
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provisional settlement for the whole amount 
of my debts to 15th June last by handing 

*^ over as collateral security, goods which, in 
my opinion, represent a great deal more in 
value than the whole of my balance in 

'^ account current." 
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"There remains therefore, only the probable 
*^ result of the half years operations to 15th 
" December.". 

'* I consider that until you have given me 
" the account current establishinpf ray position, 
you cannot state what is my debt, but judg- 
gingfrom the Books, the probability is that 
I shall not owe more than about $ 1,000 
to $1,500 for the half year, and that amount, 
surely, cannot he considered a very, heavy 
balance in liability." 
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" Under any circumstances until a notice 
" of rupture has been served upon, and ac- 
'^ cepted by mo, I hold the agreement to re-^ 
" main in force, and the Unifed Dry Dockfi 
^^ bound to puy to Mr. HewetS(ni, or to his 
" order, the rent of the Albion Dry Dock,'*^ 

Next day, 3 1st, Vigoureux replied ; 

'• I bo^: to confirm mv loiter of 27th De- 
*' cember 1869 by which I had tlie honor to 
** inform you that I was not aiithoîized to 
**' p"fiy on 1st January next the sum of Jijvl,500 
'^ which was paid to you monthly in terms 
" of our agreement." 

" On this cjctasioh I have teen requested 
" by the Committee of Control, to beg you 
** to be good enough to take measures to 
*' reimburse the suuis wnich vou owe us as 
'^ shewn by the accounts stojipud for the last 
" six months. ' 

** The Committee further requests me to 
" announce to vou that the circumstances in 
*' which we find ourselves and the unfavor- 
'* able results of our affairs oblic^e them to 
*' use tlie light conferred upon them by the 
** second pani^raph of Art. 8 and to declare 
** to vou that tliev intend to break the ii^ree- 
'•' ment whicli was entered into between us 
*' on the 80th June 1864 and that dc facto 

they consider it, as at ])resent, broken." 
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" Please acknowledge receipt of this let- 
j. » 



ter. 



The same day^ «Ellis rejoined : 

** I beg to acknowlodi^e the receipt of your 
" favor of this day's date, and beg to s fate 
'* that I am not prep^.red to accept the disso- 
'* lution of the accord, on the grounds and in 
*' the manner intimated by your letter, as pro- 
** ceeding from the Committee of Control." 
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I beg to refer you to the Act of Asso- 
ciation between myself and the Mauritim 
Dock Company and the Mauritius Marine 
Yard and Dry Dock Company ^ and moie 

*' particularly to the 2nd paragraph of Arti- 

'' cles 9 and 10." 

" I must again call upon you, in accord- 
*^ ance with the above mentioned agreement, 
" to pay tho $ 1,500 for rent of the Albion 
*' Dork due to morrow, and moreover I pro- 
*^ tost against any decision taken in non cou- 
** formity with the Act of Association above 
*' cited." 

On 7th January 1870, Vigoureux wrote 
that in the grounds set forth by Ellis against 
breaking the agreement, the C'ompanics re- 
presented by Vigoureux saw nothing to lead 
them to modify tlieir decision to put au end 
to the agreement. That those establishments 
only recognized him personally with whom 
they had treated, and declined ("repoussent") 
the intervention of any third party (inter- 
vention étrangère) aiid that they were ready 
to execute all the covenanls of the agreement. 

On the î30th Januaiy 1870 Vigoureux 
forwarded to Ellis a state of the position of 
the Untied Dry Docks as at 15th December 
preceding and of his own accoiiut which, at 
the same date, left a balance due by him to 
the Docks of$y,7îî?() ,81, from which deducting 
the share of profits falling to him viz; 
$7,479,66 a balance of $lîJ>47,75 was left due 
by Ellis fi)r the six montlis ending 15th 
December 1869, i)ayment of which was de- 
manded. 

Ellison 24th January acknowlcdgod receipt 
of this letter and said he was led to infer 
from its terms that the former decision to 
dissolve tlie association had been annulled, 
that he was prepared to p ly the balance of 
$1247,75 immediately, but begged that in 
accordance with the agreement the $1,500 
due on 1st January last and now under pro- 
test, should be paid. On 26th January, 
Vigoureux replied and stated his surprise that 
Ellis should have thought that there was any 
change in the determination to dissolve the 
agreement : formal notice was repeated to 
that efFocl and a fresh applicaticn was made 
for payment of the balance of $1247,75 and 
payment of the 15ill for $1,500 was refused. 

On 1st Februaiy 1870, Vigoureux took 
judicial ]n*ocee(lings to have the articles sold 
which had been handed over bv Ellis, in 
pledge. 

Some attem])ts were subsequently made to 
have the dispute settled by arbitration, hut 
they proved abortive, Ellis insisting thai 
the legal proceeding which had been taken by 



^ -.--#.,- 



'à~. 



1871] 



COURTS OF MA.URITIUS. 



47 



Vigoureux should be withdrawn, while Vigou- 
Teux maintained that ** the articles given in 
^* pledge had nothing to do with the question 
** of dissolution of tha agreement." 

On 27th April, Hewetson for the Alhion 
Dock, intimated to Ellis that unless the four 
Tnoivfhs rent then in arrear were paid in the 
course of that day, he would resume posses- 
sion of that Dock, reserving all his claims of 
damage; for rupture of the lease. T'.iis was 
formally served on Vigoureux on the same 
date. I'ossession of the Albion Dock was 
accordingly taken by Hewetson. 

The application by Vigoureux for authority 
to sell the articles given in pledge having 
come before the Court, Ellis maintained that 
it was bad in point of form, and the Albion 
Dock and Hewetson asked leave to intf rvene 
for tlieir interest. By Judgment dated îl9th 
Juno last, (Supra, vol. 10, page 116J the ob- 
jection as to the form of a])plication was re- 
pelled, ^nd the intervention admitted as to 
form. 

III the meantime on the 27th April 1869, a 
suit was raised by the Mauritius Dock Com- 
pany and the Marine Yard and Dry Dock 
Ormpnny against Ellis to have the dissolution 
of the association formally declared by the 
Court. 

The Declaration reciting the agreement of 
50th June 1864, set forth that.it worked well 
for some years, but that the account of the 
six months ending: 15th June 1869 showed for 
the first time unfavorable results and a balance 
against the Defendant, of % *),79.!3.59 for rent 
paid for him in advance, plus another sum of 
$ 2,000, making a total of $ 8,793.59. 

That the Defendant acknowledged the said 
«imi to be due by him, promised to pay tlie 
same before the 15th (if the said month and 
asked as a favor that the bill due for rent on 
same «lay should be paid, offering his stock in 
trade in pledge for the advances; that the De- 
fendant undertook to reimburse, at the end of 
the 6 months, whatever might be due by h:m, 
that the goods weie handed over to the Plain- 
tiffs as a ]>ledgc, and they advanced to Ellis, 
during the running half yeary the rent which 
the Plaintiff had asked theni to pay : that the 
result of the said half year was bad ; that m 
consequence thereof and the increase of the 
Defendant's debt, the Plaintiff informed him 
by let ter dated 27th October 1869 that the 
rent duiî on 1st January would not be paid : 
that the Defendant answered that he held the 
Plaintiff bound till a notice of rupture was 
served upon him ; that the said Notice of rup- 
ture was served upon him on '31st December 
1869 : that the Defendant lefused to accept 
the dissolution: that the account of the United 



Dry Docks for the six months to 15th Decem- 
ber 1864 shewed a balance against Ellis of 
$ 1247.75 besides the balance of $ 8,793 59 
^\hich he was requested to pay : that the De- 
fendant declared himself ready to pay but has 
not done so : that the Deftmdant opposed the 
Plaintiffs' proceedings to sell the goods given ^ 
in pledge : that the Defendant has f^ii'ed to 
execute the conditions of the contract and has 
net repaid the advances made to him tho' 
he bound himself to do so at the end of each 
six months : that for two years the results of 
the co-partnery have been very bad, that un- 
der the 8th Article of the c<mtract they had an 
absolute right to break thiî agreement, and 
the Notice given by them on 31st December 
1869 is good and valid : that the Defendant 
Ellis had, de facto, accepted and acted on the 
same : that at all events the Plaintiffs have 
the right to obtain a decree from the Court, 
annulling the Contract and putting the same 
hi liquidation. An amendment of the Decla- 
ration was prayed for on 1 7th May 1869 to 
the effect that the Albion Dock Company hav- 
ing resumed possession of tlieir Dock the ori- 
ginal agreement with Ellis could no longer be 
executed and has thereby becrome void to all 
intents and purposes, and further why the date 
of the cancellation concluded for should not 
be altered to these terras, viz : '' At all events 
*' from the day of the Judgment to be given 
^^ in this cause." 

The Defendant in his argument maintained 
that Vigoureux could not sue for the dissolu- 
tion of the Company in the character he as- 
sumed of manager of the Uiîited Docks \ that 
this implied that the association s^ill existed ; 
that in fact, after the alleged rupture, Vigou- 
reux sometimes maintained the Company was 
dissolved, at other times that it was not, 
thinj;s had gone on, in some respects at least 
as before ; some work for the United Com- 
]>anies liad been done in the premises of the 
Albion Dock, the salavirs ami wngtisofthe 
" employ ca " and workmen were ])aid and the 
books were kept as usuitl, for some time after 
notice of the dissolution had been given : 
that, in no view could dissolution take place 
without the authority of Justice, and liquida- 
tors ouîjht tO' have been called for, in the 
usual way : that Ellis and Vigoureux had 
made a settlement which entitled the former 
to rely on the monthly rent of % 1500 being 
paid down to 15th January 1870, including 
the payment to be made in that month. 

No dissolution could take place before that 
date : that Vigoureux had failed to execute 
the ariangement and therefore was not in a 
position, to insist in the suit : that what was 
attempted was not a dissolution of pj rtner- 
ship but the dismi:?sal and ruin of one of the 
partners; at all events 4 clay's notice was 
much too short for such a dissolution. That 
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there were two bars against this suit : lo. 
That Vigoureux was not the party to sue it 
and 2o. That Vigoureux at one time al- 
leged the partnership existed, at another time 
that it was dissolved, just to suit his own 
purposes : that Ellis was now prepared to pay 
up every thing, and Hewetson was ready to 
restore the Albion Dock to the possession 
of Ellis to be joined of new to the other 
Docks. Against the riglit of pledge in Vigou- 
reux, it was maintained for Hewetson that the 
law looks with some jealousy on such anan- 
gements in case the interest of other creditors 
should be injuriously affected ; the transfer of 
the actual possession of the Articles was ad- 
mitted, but Hewetson complained that he had 
got no w-arning of the pledge and had no 
opportunity of vindicating his rights as land- 
lord of the Albion Dock. The date of regis 
tration of the letter of pledge is posterior to 
the action, the pledge is therefore invalid as 
to third parties. Cassation bth July 1820, — 
Devtlleneuve Co/. iVoî^y. 6.270 and^Note. — 
Douai 18^/t April 1837, — Gouget & Merger 
Diet, du Droit : Com. Verba Gage, jNo. 47. — 
Paris 15/A February \Si2,— râlais 1842, 
Vol. I, page 42S,— Poitiers 21 Juillet 1842,— 
Palais 1842, Vol. 2, 6i2,-- Cuss. 5/A Febru- 
ary 1820,- C. N. 217.— S. 1839, 2, 69 and 
note—S. 1841, 2, 115, — Pardessus, Vol.2, 
No. 487 — ,PoNT 2, 593, that the registration 
of the agreement being posterior to the date 
of action, was of no avail. C. C. 2,074: there 
was here a mere offer of ple<lge never proper- 
ly accepted and not effectual as tp the third 
parties. 

JUDGMENT. 

Taking the question of selling the pledge, 
in the first place it does not appear to us that 
there is much weight in the argument against 
the right of Vigoureux, acting for the United 
DocIiSj to sell the articles pledged to him hy 
Ellis. The Court has already decided that 
tlie form of procedure is correct. On the 
merits we see that Vigcmreux was in advance 
to Ellis. He admit!ed*the dehts, hogged as 
a favor that the monthly rent might still he 
paid, for a time offered and gave his goods in 
guarantee of his deht, and duly handed over 
the actual possession and custody of the 
articles to Vigoureux. 

No douht ho has maintained that Viirou- 
rcux entered ii.to an arrangement with him 
whereby he undertook to pay the monthly 
rent to the owner of the Albion Dock for the 
following six months i e. down to the close 
of the ** semestre " ending December 15tli 
of same year, and Ellis alleges that Vigou- 
reux stopped short and paid only for 5 months, 
refusing to advance the rent payable in the 
beginning of January 1870 for the prece- 
ding month up to December 15th 1869. 



Vigoureux, on the other hand, contends that 
he duly paid the rent for the 6 months which 
the parties had in view, and was not bound 
to pay the rent falling due in the beginning 
of January 1870. It appears to us that the 
parties were not at one as to the 6 months in 
question, they appear bonàjlde to have had a 
different understanding of this matter, but 
even were we to assume that Vigoureux was 
wrong in his appreciation of the precise 
nature of the arrangement, we do not see that 
this, whatever other consequences it might 
entail, would prevent him selling the articles 
pledged to repay the balance of the advances 
he had actually made. Ellis was all along the 
debtor to his co-associates. He got delay 
from them and farther advances as a favor, 
he handed over his goods absolutely and un- 
conditionally to be held '' to all intents and 
** purposes as the property of the Dry Docks , 
'* in pledge for the advances." 

If on 15th January 1870 there was a bal- 
ance against him from any cause whatever, he 
engaged to pay cash or make entirely satisfac- 
tory arrangement for the settlement, with 
interest at 10 per cent. ^ 

After fully weighing all that has been said 
on this part of the case, we think that Vigou- 
reux is entilled, the debt still remaining un- 
paid, to iM'oceed to sell the articles so deposited 
with him as the unqualified pledge and secu- 
rity for his advances, whatever those advances 
might be. JSo far as Ellis is concerned, we do 
not see anv sround on wOiich he can resist 
the sale. As to thearguments, on this part of 
the case, for Hewetson the owner of the Al- 
bion Dock or that Dock (Company itself, we do 
not find them well founded. Hewetson was 
not a party to the original arrangement be- 
tw^een his tenant Ellis. The agreement was in 
duplicate only, not in tripHcate. It is not 
alleged that any thing was done in fraud of 
his right as landlord of the J'^ock. It is true 
that latent rights of pledge are looked upon 
with susjiicion by the law, for obvious reavSons, 
but here the debt was a genuine one, certainly 
due and adtnitted by Ellis, who procured 
certain substantial advantages in return for 
the pledge which he gave. 

The letter of pledge was registered on the 
9th February, but prior to this no notice or 
warning touching the pledge had been given 
to Vigoureux ; there was no Bankruptcy inti- 
mated, no conipetiti<m by other parties was 
announc'cd in respect of the pioperty of Ellis; 
Vigoureux referred us to the authority of 
BoiT.Eiix Vol. 7. 124. on this point, and we 
concur in v^liat is there stated " La loi ne 
" prescrit point d'époque pour Tenregiytre- 
** ment ; il suffit dès lors que cette formalité 
** soit accomplie avant qu*un tiers ait acquis 
** des droits sur la chose. " We are therefore 
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of opinion that Vigoureux has made out his 
case for the sale of the articles pledged, and 
we hereby grant authority to Mr. Poupard, 
sworn-auctioneer to proceed to the sale as 
'soon as possible, consistently with due notice 
to the public, and to pay out of the proceeds 
to the extent of the debt and interest at the 
rate of 10 per cent due by Ellis to Vigoureux 
for account of the United Dry Docks with 
costs of suit against Ellis. The intervention 
by the Albion Dock Company and by He wet- 
son are dismissed, costs to be paid by those 
parties to Vigoureux. 

Let us now proceed to determine the 2nd 
question which has also been fully argued 
before us : viz ; whether Vigoureux represent- 
ing the two first contracting parties to the 
deed of 1864, is entitled to insist to have the 
ÂssocialLon dissolved, and if so, from what 
date shall the dissolution takes place. 

We do not think that any thing occured in 
what may be called the history of this part- 
nership or association, entitling either of the 
parties de piano to dissolve the Company, 
I without the assent of the others. The As 
bociation had, by its terms a positive period 
! of endurance, and in all mutual coriventions, 
speaking generally, at least, nothing but the 
united consent of all the partners interested 
can put an end to the contract. No doubt 
there was a clause in the deed, itself, which 
decJarcd that if from unforeseen causes the 
pre.sent arrangement should not produce a 
favorable and advantageous result for the par- 
ties, iJien the parties should have the right in 
the Common interest to break tiie contract. 
But this clause could not authorize Vigou- 
reux or tlie two associations being the first 
I party to the contract, lo break to it at their 
own h:ind, not only without the consent, but 
in face of the strenuous opposition of the 
other p.nty. The occasional falling off in em- 
ployment and profits could scarcely bo said to 
;b8 an unforeseen event, and if large gains had 
ibeen all along made and divided, till the bad 
^year came, the results as a whole, could not 
be said to be unfavorable or disadvantageous 
to the parties ; a breach in such cii-curastances 
could not b;î said to be in the common int<Test 
t. e. in the interest of all, especially 
when one of the parties opposed the breaking 
up of the ONSOciation. The clause gives no 
authnriiy to one partr, in opposition to the 
i>ther, ti> break up the society, as was here 
attempted to be done by Vigoureux. 

But It is quite a different question whether 
a looking at the whole circumstances which 
have <K-curred here, the two Dock Companies 
ihe first parties to the agreement of 18o4, 
•re nnt entitled to have the association dis- 
solved by the Court. By article 1871 of the 
Civil Codj it is enacted that : " La dissolu- 



'^ tion des sociétés à terme ne peut être de- 
mandée par l'un des associés avant le terme 
convenu, qu'autant qu'il en a de justes 
*' motifs, comme lorsqu'un autre associé man- 
'^ que à ses engagements, ou qu'une infirmité 
** habituelle le rend inhabile aux affaires de 

« 

" la société, ou autres cas semblables, dont 
" la légitimité et la gravité sont laissés à 
*' l'arbitrage des juges.' 



ec 



tt 
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Now, have we in the case before us such 
just motives as will warrant us, acting accord- 
ing to the best of our discretion, in dissolving 
this association ? It appears to us that we 
have. The harmony between the co-partners, 
so essential for the well working of the enter- 
prise, is completely destroyed. They have 
now been in litigation for a long period of 
time : the partnership has virtually have dis- 
olved for many months, the parties have resu- 
med possession of their individual property and 
have worked it, on their own seperale account. 
The proj)rietor of the Albion Dock has taken 
back the possession of that Dock itself. No 
doubt, at the close of the discussion, it was * 
stated at the Bar that he was ready to replace 
Ellis as his tenant, if things were allowed to 
go on as formerly, and the co partnership were * 
to be again restored to its former footing. But 
after what has taken place tlicse offers are too 
late and are now inadmissible. We believe 
that we consult the real interests of the par- 
ties when we proceed, as we now do, to declare 
the agreement at an end. It remains however 
to be considered as from what date ought the 
Court to declare the association at an end. If 
appears to us that the amendment pn)poscd by 
Vigoureux to his Declaration, on 20th May 
1870, may be admitted but Ma re^ perspecta, 
and after giving our best consideration to the 
matter we think that the association onght to 
be declared to be disolved from the date of' 
the resumption of the possession of the Albion 
Dock by its proprietor viz, 27th April 1870. 

We do not find it necessary to appoint 
Liquidators the case is a very special one and 
the contending parties resuuied the possession 
and management of their own projierty leaving 
nothing of the common estate to be taken 
charge of by a third party. 

As neither party has been altogether suc- 
cessful in this suit for dissolution of the 
«association, we s-'hall give no costs. 



BAIL COURT. 



Land Surveyor. 



The plan of a Sugar Estate having been 
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drawn up and handed over by a Land Sur- 
veyor, and the price thereof paid to. him 
whilst he was only a candidate for such 
office, the Court ruled that such Land 
Surveyor could not be compelled^ after his 
admission to such office, to sign such plan 
in his new capacity. 



Before : 
His Honor Sir C. F. Shand» Knight^ C. J. 



VIGIER L.iTOUR & Co.,— Plaintiflfe. 



versus 



DE JOUX,— Defendant. 



iP, L. Chastbllier,— Of Counselfor Plain- 
G, A. RiïTER, — Plaintiff *s Attorney, [tiffs. 

B. Pellereau, — Of Counsel for Defendant. 
A. Rohan, — Defendant's Attorney. 



nth April 1871. 

In this case, the Plaintiffs call upon the 
Defendant to deliver a signed copy of the 

£lan of their Estate ^* Réunion " and of the 
tofendant's memorandum of survey and mea- 
surement thereof, which they allege the De- 
fendant had undertaken to do, and farther to 
place the boundary stones of the said Estate 
and of the several plots of ground forming 
the same, and in default to repay as damages 
to the Plaintiffs^ the sum of % 450 which the 
Defendant had received from the Plaintiffs 
for the preparation of the said plan. 

It appears from the evidence, that the De- 
fendant having presented himself to the Go- 
vernment as a candidate for the office of a 
Sworn Land Surveyor, asked the Plaintifià to 
be allowed to make a plan of their Estate as 
his trial piece, to be submitted to his examin- 
ers and offered to let the Plaintiffs have a 
copy or Duplicate of this plan for the price 
of $ 350 : the Plaintifis assented. The Du- 
plicate plan, with two skeleton copies, were 
delivered to the Plaintiffs and received by 
them about August 1869, and they paid not 
only the stipulated price, but liberal\y added 
$ 100 more, in acknowledgment of the labor 
and pains of the Defendant. 

The plans so delivered have been, admit- 
tedly, used ever since, with advantage both 



by the Plaintiffs and their Manager, for Ae 
working of the property. 

The Defendant in his receipts, the last of 
which was dated 8th August 1869, acknow- 
ledged payment of the price of a " survey " 
of the lands. He was admitted a Sworn 
Land Surveyor in May 1870. Latterly, on 
some difficulties arising as to the boundaries 
of the Estate, the Plaintiffs finding that the 
Plans so handed to them by the Defendant 
did not contain the various details which a 
plan drawn up by a Sworn Land Surveyor 
would have presented, raised the present suit 
against him containing the above conclusions. 

JUDGMENT : 

There is no reason to doubt that the Plain- 
tiff, when they agreed with the Defendant, 
about the plan of survey of the Estate, expect- 
ed to receive such a ])lan or survey as b 
usually prepared by the regular Sworn Land 
Surveyors of the Colony. 

But the pcsition of the Defendant, at the 
time, wns peculiar and was not unknown to 
the Plaintiffs. In point of fact he was not 
then a Sworii Ijand Surveyor, at all, but wai 
only on trial for that office, which he subse- 
quently duly obtained. At the time when 
he was allowed to make and did make the 
survey and plan in question, the Plaintiffii 
were informed that he was a candidate fbr 
the office of a Sworn Land Surveyor, and at 
that time he could not legally have made 
the additions which he is now called upon te 
do, or, at all events, he could not have made 
the most important of them. Whether look- 
ing at the circumstances, generally, and the 
very handsome conduct of the Plaintifii 
towards the Defendant, the latter might not 
have complied with the wishes of the Plain- 
tiffs, and made the additions asked as far as 
he could now that he has attained the status 
of a Sworn Land Surveyor, is another matter. 
But this the Court, in the circumstances, can- 
not compel him to do. 

It was no part of the original contract be- 
yond the enforcement of which the Court 
cannot go. 

This suit will therefore be dismissed, bat 
the Defendant will be allowed only half of 
his taxed costs. 
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BANKRUPTCY COURT. 



Bankbuptct, •— Dividend, — Affirmation 
op claim after audit of accounts. 



Bankruptcy 
IBRAHIM ISMAEUEE. 



EXPARTE 
L. RONDEAUX, 



Before 



Honor Sir C. Farquhar Shand« 
Knight, Chief Judge. 



L. RoniLLARDj — Of Counsel for Rondeaux. 
E. Prllereau, — Of Counsel for Richardson 
A. Rohan, — ^Attorney for same. [& Co. 

G. GuiBERT, — Of Counsel of the Assignees. 
P. Robert, — Attorney for same. 



nth April 1871. 

I do not think that the two creditors who 
asked to he allowed to file their claims just 
when, in terjns of a public Notice given as 
Ikr back as the 7th March last, the Court 
was about to declare the first dividend, can 
be allowed to participate in this dividend. 
The case very closely resembles that of L. H. 
ft Co. (2nd August 1869) to be found in 
Piston's lieport. Vol. 9th p. 73. 

There the Court held : 



it 

U 



*^ When a Creditor had sworn to his debts 
in the month of April last, but failed to 
lodge his claim in the Bankruptcy till 
after all the calculations had been made for 
the first dividend, the accounts audited, and 
the case was called in Court, that the 
scheme of division prepared by the Official 
trade Assignees for the dividend should be 
approved of," 



** The Court, in the circumstances, refused 
to allow the proceedings for the dividend 
" to be upset and to grant the motion then 
'^ made by the Creditor for leave to file his 
'^ claim and share in the dividend." 



« 



If the Court were to authorize parties who 
have lain by, all along, and neglected their 
duty as creditors, to come in suddenly in this 
way at a sitting of the Court called on long 
notice for a. totally different purpose ; the 
procedure for paying dividends might ba upset 
and rendered abortive almost interminably. 

It will be observed that no explanation 
whatever of the delay has been given. The 
motion of the two creditors in question, to 
share in this dividend, is refused, but their 
right to share in any future dividends is re- 
served. 



SUPREME COURT. 



Payment, — Interpretation of Contracts. 

Art. 116S C. C. When there is a doubt, the 
Contract is interpreted against him who 
has stipulated and in favor of him who 
contracted the obligation, 

a 

Art. 1315 C. C. He who pleads that he is dis- 
charged y must prove the payment or the 
fact which has occasioned the extinctions 
of his obligation. 



COO: MARA S AMY,— Appellant. 



versus 



MOO : MAGALINGUM,— Respondent. 



Before : 

His Honor Sir C. Farquhar Shand, Kt., 

Chief Judge. 



L. Cox, — Of Counsel for Appellant. 
A. PiTOT, — Appellant's Attorney. 

W. Newton, — Of Counsel for Respondent 
H. Bertin, — Respondent's Attorney. 



11/A April 1871. 

The Magistrate in the Court below when 
deciding this cause in favor of the Plaiiitiff 
(now Respondent) has stated in his Judgment, 
that the enquiry is one of an *^ entangled " 
nature. There is no doubt that it is so, and 
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.this arises from the doubt whether two 
• writings under the hand of the Plaintiff 
. Moo : '»ïa«çalingum lefer to one debt or to two 
debts. These writinj^s are in favor of a 3rd 
. party Armooj^um and the Defendant Mara- 
samy is said to have undertaken to retire 
them, at least it is here alleged that he bound 
himself to satisfy the one of those writings 
. upon which the present suit is b?\sed. The 
Defendant contends that the two writings 
were for one and the same sum of jj 105 and 
that having acquitted one of them, he is not 
liable to pay the other, or what comes to the 
same thing that he is not bound to relieve the 
Plaintiff Moo : Magalingum who has been 
forced in an Action before the District Court, 
at the instance of Arinoogum, to pay the sum 
of $ 105 under the other writing, with in- 
terests and costs. 

Lei us then take special note,. according to 
their dates and tenor, of the writings on which 
the vinculum juris between the parties to the 
present suit it sought to be established. 

On tlie 16tli Scptomber 18G8, iNIagalingnm 
subscribed a " lion '* to Armoogum, running, 
when translated into Englisli, in these terms : 

I tlio undesigned do lieri-by subscribe this 

present '* Hon " to Armoogum; That I have 
" rec**ivt'd from you, in money, the sum of 
*' $10'). wiiicii sum of $105 1 will pay within 
^* the delay of 3 months from this day, and 

withdraw my Hon. " 



It 



*€ 



On the 23rd January, thereafter^ Magalin- 
gum siihl his shop, to use the common expres- 
sion, Î0 the Appellant Marasamy who was his 
partn'^r. An inveiitory of tiie contents- of the 
shop, containing the conditions of the saU», 
was ma(k» out at the time. It has been partly 
translat<?d into English. The Respon<lent 
has comphiined that the whole of the writing 
has n«)t lu^en translated. But altho' it would 
of course have been better if this had becm 
done, 1 do not think it necessary, in the ab- 
sent-e of any positive averment, that the 
writinu: contains farther and material state- 
meîits for the present discussion, to delay the 
case and onier the whole of the writing to be 
rendered into English. The words of the 
inventory referring to the present matter are 
these : 

*^ Total amount of the price the sum of 
** $ o 18.30 as well as the sums due by several 
'* persons to tlie shop, written on the 8 pages 
'* of tlie said inventory one acknowledgement 
*' only of the sum of iS 105 subscribed on the 
'^ KUh tSeptember 18GS by Moo Magalingum, 
*' in favor of Armoogum Vandeau.*' 

On the same day, viz : 2']rd January 18G9 
the Defendant Coo : Marasiimv subscribed 
an acquittance bearing that Magalingum and 



he had been partners from Ist September 1868 
to 23rd January 1869 ; that Magalingum had 
sold to him his share of the shop, capital and 
profits ; that they had arranged as to the price; 
that they had no farther claim on each other, 
and the writing continues : ** I bind myself 
'' to settle a ^^ Bon " subscribed by Moo : Ma- 
*' galingum in favor of Allamaloo, and I also 
" bind myself to settle the sum of $ 105 due 
** to Armoogum Vandgur and to withdraw 
" the title and return it to hini. '* 

The Appellant's Counsel contended that 
there was only one sum of S 105 due by 
Magalingum to Armoogum, viz, that in the 
^Mîon" of 16th September 1868, or, at all 
events, that his client only undertook to pay 
that sum and he had done so. That the later 
documents referred to this original claim , were 
merely corroborntion' of it, raid were nr ver 
meant to constitute a second and fresh obliga- 
tion against Mngalingum or at least against 
his client Co: Marasamy for the same amount 
of money. 

It a])prars to me that the Court below haf 
arrived at a sound decision in the case, ahho' 
I do not concur in all the reasons assigned by 
the h-Hined Magistrate in his Judgment. P'or 
example I do not agree with him in holding 
that the documents produc^^l by the D<?fen- 
dant(the inventory and **Bon" cf Sept. 1868) 
are quite foreign *' to the case. " They are 
in my opinion relevant and pertinent to the 
defence which the Defendant sets up, but not 
sufficient to establish that defence, and in cases 
])articularly where the parties are Indians, it 
is important to let in every possible light, so 
that the established rules of evidence be not 
violated. 

The present case, it will be remarked, is laid 
solely upon the Defendant's obligation of 
23rd January 1869 to settle the sum of $106 
due to Armoogum. Now, the only "Bon*' fiue 
to Armooguin, at that time, was the writing 
dated 9th October 1868, at three monihs, the 
title now sued on. The " Bon " of date the 
16th September, was not due for ten months 
after that date, viz, 16th July 1869. 

Again if the Defendant only covenanted to 
pay the " Bon" of 16th September 1868, why 
in addition to the undertaking to pay that sum 
contained in the Inventory, did he grant the 
above fresh and additional writing, if there 
was no other obligation incumbent upon 
him? 

No doubt there is a certain ambiguity in 
the case, arising from the identity of parties 
and the amount, viz : $105, and it was argued 
that when there is a doubt as to the amount 
due, the law always presumes for the lighter 
obligation. 
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This is very true, but there is no question 
here as to the amount due under the writing 
sued upon. It is quite clear. The defence 
is that it is only a ropetition of a former un- 
dertaking which has been paid and satisfied^ 
and that, therefore, the IMaintiff can have no 
case. But the party ivho pleads that he has 
honored his signature and retired his debt 
must shew, by clear evidence, that he has done 
so. '* Celui qui se prétend libéré, doit jus- 
** tifier lo paiement ou le fait qui a produit 
" Textinction de son obligation. " C. C. 1315. 

This has certainly not have done as to the 
obligation here sued upon. 

I am therefore of opinion that the case has 
been well decided, and the Appeal will stand 
dismissed, with costs. 



BAIL COURT. 



WrrNEssES, — Notice of facts, — Delay. 

A noiice of facts on the pari of the Defen- 
dant musfy in compliance loUh Article 7 of 
the small rules of Courts be given to the 
Plaintiffs under pain of nullity ^ at least 
three clcnr (ht y s before the date at tchich 
the Plaint loith Summons is returnable. 



BROUARD,— Plaintiff, 

versus 

GOPALSING,— Defendant. 



Before : 



His Honor Mr. Justice Brstel, 
First Puisne Judge. 



L. RotJiLLARD, — Of Counsel for Plaintiff 
V. G. DucRAY, — Attorney for sanfc. 

W. Newton,— Of Counsel for Defendant, 
F. SiMONET,— Attorney for same. 



Uth February 1871. 

A previous objection was taken in this case 
to the wish of Defendant of recalling a wit- 
ness for the Plaintiff, after cross-examination. 



Resting my Judgment on that objection on 
the discretionary power vested by the law in 
the Judge of recalling a witness, I intimated 
to the Defendant that if it were shewn to me 
that the question to be put to the witness 
Victor Bon^out was material to the defence I 
would recall that witness, reserving, of course, 
to RouiLLARD the right of cross-examining 
him in his turn. 

Newton, however, gave up the recall of the 
witness and was about to proceed with, the 
examination of the witnesses for the defence; 
RouiLLARD objected to their examination on 
the ground of the absence of or unsufficiency 
of the Notice for having been served upon him 
at too late an hour, and sai.l the Summons 
was returnable on the 10th November 1869 
and the Notice of facts on the» part of the De- 
fendant was given on the 8th N(»vember 18t)9, 
that is one cle»ar dav ir.stead of three clear 

• 

days by th(î small rules of Courts No. 7. In 
support of his arj;ument RouiLLARDcited two 
decisions of the îSupreme Court ; one Ti'cmou» 
letv. /)//c/o5, f I^ision's Ticporis 18(59 page 88,) 
'•^Gilbert r. Camoo Yaoof) i^ Son 4' Co , be- 
fore myself and my late brother Honorable 
Arnaud & Daf/badie v. Janffrct brfore Ho- 
norable Colin and my late brother Arnaud. 

The Plaint with summons wa.s served on 
the 30th October 1869, and the Notice of facts 
on the 8th November 1869 said Newton, and 
the end contemplated by the Notice was the 
mere dis])roof of the facts alleged and not the 
j)roving of facts not referred to in the Phiin- 
tiffs notice of facts. lie quoted the case of 
Qnesncl ^ ors r. M or die (Sr ors^ {Supra 1867. 
Page 61. ) wherein it. is laid down on ajîpeal 
of the Master's Order that where tlie strict 
application of a rulo of Court in a matter of 
form would work irremediable injury to one 
of the parlies it. lies with the Ju(]<;es, and esj)e- 
cially with the Master, to modify its application. 

JUDGMENT. 

Rule 7 (Small Rules) on which Rouillard 
rested his objection required that the Plaintifif 
should give the Defendant five clear days 
notice before the rdurn of the Summons of 
the facts inteîided lo be proved and allowed 
the Defendant three clear days previous to 
the return of the Sunmions, to give a similar 
Notice. 

These respective delays being probably 
thought too long were shortened by Rule 135 
of the general rules of Court, which merely 
reqin"red from the Plaintiff a two days notice 
and from the Defendant one dav's Notice be- 
fore the Summons was returnable. 

Rule 135 amended rule 7 (small rules) by 
shortening the delays for the Notices of facts. 
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• But that rule ISS was exptessly revoked 
by rule 158, which merely provides, however 
that all Actions of the nature set out in rule 
78 of the general rules and Orders of Court 
(other than Actions comprehended within the 
Summary Procedure on Bills of exchange 
Ordinance 1855, or within the rules for causes 
under £ 100, like the one before the Court) 
such Actions shall hence forward, when ready 
for trial, be set down by either party in a mid 
teim supplementary Cause list, but makes no 
provision for the delays to be observed for the 
Notices of facts to be given by either party. — 
So that Rule 7 which was never repealed is 
the rule which determines the delays to be 
observed in reference to the Notice of facts 
required by rule 7. (Tremoulet v» Ducloa 
before Mr. Justice Colin in the Bail Court — 
Piston's Rep. 1869— Part 6 page 87). 

These delays, be it further observed, are to 
be reckoned not from the service as said by 
Newton but from the return of the Summons 
into Court, on which day parties are expected 
to proceed with their case ; should the pressure 
of business be not such as to prevent the 
Court from taking up the matter, such being 
the case, it is evident that the Plaint with 
summons being returnable for the 10th No- 
vember, the Notice of Defendant should have 
been served on the 7th instead of the 8th 
November, as was done. .The Plaintiff would 
then have had the three clear day's Notice 
required by Rule 7. 

The» rule makes no difference in reference 
to the end contemplated by the Defendant's 
Notice whether it be merely to disprove the 
facts alleged by the Plaintiff or to prove other 
facts militating against Plaintiff's demand. 

Resting my Judgment on the letter and 
spirit of Rule 7, it would be my duty to hold 
the Notice not to have been given in time and 
refuse hearing the parol evidence tendered by 
the Defendant. 

This the Defendant has felt and therefore 
prayed for leave to amend. This amendment, 
it was suggested, was to be done by holding 
the Notice served as having been served in 
due lime. But <vere I to assent to such propo- 
sed amendment, what would become of the 
l)rescription of rule 7 ? 

I hold that an amendment may and should 
be resorted to if necessary for the ])urpose of 
determing in the existing suit the real ques- 
tion in controversy between the parties. In 
this case the real question in controversy is 
clearly set out, (viz) whether the defendant 
whose servant is aMeged to have caused a 
wroiiir to the Plaintiff by the killing of the 
lattcr's horse and damaging his carriage, is or 
is not n sponsible in la%v for the act and deed 
of his servant. 



The object of the evidence he wishes now 
to adduce is not that he means to dispute his 
legal liability as master or employer of the 
servant who is charged with having caused 
the damage above stated, but to disprove the 
facts charged against the servant or, in other 
words, to prove that the latter not being guilty 
of having committed the damage alleged, be 
the employer cannot, necessarily, be answer- 
able either in law and in fact for the wrong 
alleged to have been done by the servant. 

This is a mere matter of evidence, impor- 
tant, no doubt, for rebutting the charge laid, 
for disproving the fact upon which the liabi- 
lity of the master rests, but not the liability 
of the master, assuming the facts alledged 
against the servant should be proved against 
the latter. 

Besides, it appears to me that whether by 
amendment on payment or not of costs, the 
holding of a late Notice to be good would be 
fraught with great danger for the Plaintiff 
and it would be difHcult, moreover, to fix the 
precise moment at which a Notice might be 
holden to be too late. There would be no reason 
why it should not be given after commence- 
ment of a trial and even after examination of 
some of the witnesses of the Plaintiff. The 
safest course appears to me to be to enforce 
strict compliance with the requirements of 
rule 7. 1 accordingly allow the objection taken 
by RouiLLABD, with costs. 



BAIL COURT. 



Damages, — Furious Driving, — Horse. 

Action in damages entered for the recovery 
of the price of a horse that had been killed 
by the shock of a Spring Cart and poney 
driven at a furious speed. 



BROUARD,— Plaintiff, 

versus 

GOPALSING,— Defendant, 



Before 



His Honor N. G. Bestel, First Puisne Judge. 



-^- _ -. *i,-. 
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y. O. Duc&AT,— Attorney for same. 

W. Newton» — Of Counsel for Defendant. 
F. SiMOKST,— Attorney for same. 
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2Ut April 1871. 

The Plaintiff complained of the Defendant 
for that : '' Whereas on Thursday the 28th 
^* October now last past, at abou^ 3 o'clock 
*^ p.m. ; an Indian, Merjane, thé Plaintiff's 
coachmaDy was driving at a very moderate 
pace a four wheeled carriage belonging to the 
Plaintiff and drawn by an Australian bay 
** guelding of a large size, being also the Plain- 
** tiff's property, from Cassis, the Plaintiff's 
'' residence, (u his office in town, in order to 
'' take his master home ; was met by a spring 
cart bearing No. 403, going up Souillac 
street, in a contrary direction to that followed 
by the Plaintiff's carriage. The said spring 
** cart belonging to the Defendant, drawn by 
a bay poney driven at a furious speed, ran 
agsiinst Plaintiffs carnage and horse then 
** on the left hand side of the road. The 
*^ shocrk was so violent that one of the shafts 
** of the spring cart went through the chest 
** of the Plain tiff^s horse, which died on the 
" spot, and whose ' carriage's shafts were 
" broken." 

For the wrongs thus sustained, the Plaintiff 
brought this Action in damages against the 
Defendant, as the master of the poney and 
spring cart, and as such res))onsible for the 
damage complained of, and claims as an in- 
demnity tl»e value of the horse, 2o. the costs 
of a pair of new shafts, and 3o. the costs in- 
currefl for the removal of tlie dead horse from 
the public road ; the said various items gi- 
ving a total of $ 270 plus the costs of this 
Action. 

After a lengthened enquiry, parlies were 
heard on the merits. L. Uouillard for the 
Plaintiff arguod that the evidence adduced 
fully proved the Plaintiff's case and accord- 
ingly moved for Judgment in the terms of the 
Plaint. 

But W. Newton commented at some length 
on the unsatisfactory nature of the evidence. 
The evidence proved that a wrong had been 
sustained by Plaintiff ; but that that wrong 
had been caused by Defendant's poney spring 
cart and driver was anything but proved. 
The witnesses, said he^ were at variance 
amongst themselves as to the number of the 
spring cart and the color thereof, and at var- 
iance again as to the color of the poney, and 
as to the identity of the driver of the spring 
cart. 



JUDGMENT. 



Whatever may be the worth of the evidence 
in other respects, it is, nevertheless, conclusive 
as to the damages sustained by the Plaintiff 
who has lost a valuable horse, whose carriage 
shafts were broken by the fact of a furiously 
driven spring cart and poney running against 

. the Plaintiff's horse and carriage. In order, 
however, that the Defendant should be res- 

, ponsible for the damages alleged to have been 
caused by such spring cart and poney through 
the furious driving of the party in charge of 
poney and spring cart, it must be brought 
home to the Defendant that the spring cart 
and poney are his pro|)erty and that the driver 
in charge of the one and the other is in his 
employ. 

The evidence, in my opinion, clearly bears 
out the assertion of PlaintiâT that the spring 
cart and poney were the property of the De- 
fendant iï\ whose premises the one and the 
other were found, and the number of the 
spring cart No. 903 agreeing with the number 
entered along with the name and residence of 
the owner Gopalsing, at Cassis. The identity 
of the driver on the Oicil side of the Court 
appears to me quite immaterial, whether the 
spring cart and poney were furiously driven 
by the man pointed out as having been in 
charge of the spring cart and poney at the 
time of the collision, or by any other driver, 
matters not. Nothing is claimed from the 
driver, but from the owner of the vehicle and 
poney. It was his duty to have given these 
in charge of a competent and prudent driver. 
If he imprudently entrusted them to an in- 
experienced and careless driver and thereby 
caused the damage complained of, he is with- 
out an excuse for having done so and must 
make good the damage which his carelessness 
has caused to the Plaintiff through the in- 
strumentality of one in his employ at the time 
of the mischief complained of. 

I therefore declare the Defendant Gopal- 
sing liable in damages to the Plaintiff in the 
sum demanded, with c^sts. 



BAIL COURT. 



Verbal lease, use and occupation, — 
Compensation, — Oral evidence, — Ap- 
peal FROM A Judgment of District Ma- 
gistrate. — 

A verbal lease cannot be proved by Oral 

evidence/ but the landlord can prove by 

' toitnesses the tMe and occupation of his 

property by the party denying the lease, and 

also the indemnity due for such occupation 
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In such a case the party hacing occupied the 
premises can prove by oral evidence the 
articles supplied by him to thel andlord, to 
account of such occupation. 



NADAL, — Appellant. 



versus 



DORESTINE,— Respondent. 



Before 
His Honor N. G. Bestel, First Puine Judge. 



W. Newton,— Of Counsel for Appellant. 
E. Sauzier, — x\ppellant's Attorney. 

L. RoTJiLLARD, — Of Counsel for Respondent. 
A.. PiTOT, — Respondent's Attorney. 



2Ut April 1871. 

The now Appellant, and Plaintiff in the 
Court b<îlow, complained of the illegal occu- 
pation of a house belonging to him, Nadal^ 
at ** Plaine Magnien,'* District of Grand 
Port, and claimed from the Respondent the 
sum of $ 180 as damages for the use and occu- 
pation by the now Respondent, of the premises 
above mentioned from the 15th May I8G9 to 
the I5th May 1870 ; with costs. 

The Judgment of the District Magistrate 
being favorable to the now Respondent, the 
Plaintiff below ( now Appellant) asserted an 
Appeal from that Judgment, on several ground, 
on the strengtli of which he prayed for tlie 
reversal of tlu» Judgment complained of. 

As usual, the first ground of Appeal qua- 
lifies the JudgTiic;nt to be bad in law, without 
faking the trouble of pointing out to the Court 
its deficiency in point of law. No wonder if 
the (yourt stays not to enquire into the merits 
of this first ground. • 

The main grievance is the admis-^ion by 
the Magistrate, of the parol evidence tendered 
by the Defence for the purpose (4' rebutting 
the undue or unlawful possession of the 
premises of Nadal, the Appellant. The case 
of Jîose Sf ors, v. DassonrAlU^ ( Piston's 
Reports, 1870, Page 8) decided by the Ho- 
norable then Jl'stice Colin, was cited in 
support of the proposition laid down in the 
second ground of Appeal. ♦ 



I have Ctarefully read that Judgment which, 
however, instead of supporting the view taken 
by the Appellant of the law on the matter, 
decidedly militate against it. In the case 
cited, *' the Plaintiffs had brought an Action 
" against the Defendant, for damages, on 
" account of the undue use and occupation 
'* by the Defendant of a house belonging to 
" them, and applied for leave to prove, by 
" parol evidence, the facts which they alleged. 
" The Magistrate refused to grant the appli- 
" cation on the ground practically taken up 
" by the Defendant, that a verbal lease cannot, 
** by our law, be proved by parol evidence, 
" and that the Court will not allow that to 
'* be done indirectly which may not legally 
** be done directly. " 

■ 

'* Whilst the Decisions of the Courts, and 
" of this Court no less sternly than any other 
" Court, have directly maintained this doc- 
^* trine, there is one case in which both deci- 
^* sions and text- writers allows a remedy to 
" the aggrieved proprietor of a real tenement, 
*^ although he may not pn>ve by parol a 
^* verbal. lease. He may throw aside entirely 
" the lease and stand upon the one plain 
*^ material fact that another person has unduly 
*^ used and occupied his tenement and is 
*' bound to account for such use for the fruits 
*^ of such tenements ; in one word, the pro- 
" prietor stands no longer upon Art. 1715 
" relative to verbal leases, for the contract of 
" lease is altogether excluded, but npon Art. 
" 549 which strikes at the undue possession 
" of a tenement not belonging to tlie posses- 
^' sor ". (See Tiioplong, Lounge Vol. I, 
§ 114. — Touillier Vol. IX. p.o^. — Marcawé 
Art. 1714, 1716 C. (^) also the Cour de 
Nîmes in Chabcrt c, Fcrrier^ 1er Août 1835. 

The Plaint before me, in like manner, 
keeps quite clear fnnn all idra of a verbal 
lease. It is based on the fact of undue Cand as 
it is styled' unlawful ) possi^ssion, '* sc'eks 
*^ neither rent nor the legal attributes of the 
" contiact of lease, but an indemnity and the 
" legal consequences «f tlie nndur possession. " 
I cannot distinguish, t]nTc»fbre, this Plaint from 
the one decided by tlu^ then Mr. JrsriCK ('o- 
lin, and must, necessarily, overrule the se- 
cond ground of Appeal. The same may be 
said of the thiid ground of Appeal, fir it 
little matters whether the word *' occupation " 
does or does not imply the " coïnnuMicement 
d'exécution" mentioni^d in Art. 1715. C\ C, 
for, the proprietor stood not upon tluit Art. 
but upon Art. 549 C! C. 

I shall not stay to enquire into the merits 
of the other grievances complaim-d of, this 
enquiry being unnecessary to the co»u:lusioa 
1 have come to on this Appeal. 

If the Respondent is bound to account to 
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the Appellant for her undue possession and 
enjoyment of the tenomefit*of the Appellant, 
the latter is not less bound to account to her 
for the ilrticles supplied to him by the Res- 
pondent. Before giving a final Judgment 
between parties, the Magistrate should Jiave 
ordered an account to be stated between tb;nn 
so as to establish the balance vvliich might be 
due to or by either of them. This balance 
ascertained. Judgment should have been en- 
tered for the party entitled to such balance. 

I shall and do therefore refer this matter 
back to the District Magistrate of Grand 
Port in order that he do :. lo. Assess the 
damages due by the Respondent for her undue 
occupation and enjoyment of the premises of 
Appellant, and 2o. that the a»nount of the 
** bons " produced by the Respondent be 
cast up and a balance be struck and Judg- 
ment entered for tlie amount of such balance 
for the party entitled to such balance. 

Each party to pay its own costs of Appeal. 



BAIL COURT. 



LiRGENY, — Evidence, — Appeal from a 
Conviction of J^istrict Magistrate. 

Tlie Appellant complained that there had 
hecuy before M^ District Magistrate, no 
sufficient evidence to go to a Juri/, and that 
therefore the Connictiori was bad, au d ought 
to be quashed ; tl^e Judge ruled that the 
Magistrate '*e placing a Jury and having 
come to the Conviction complained of, tlie 
Court was bound to a{jirm suck Conviction. 



JEAN ARISTIIÈNE,— Appellant. 



versus 



THE QUEIJN,— Respondent. 



Before : 

His Honor Mr. Justice Bestel, 
First I*uisne Judj^e. 



W. Nbwtos, — Of Counsel for Appellant. 
H. Bertix, — Appclant's Attorney. 

A. G. Elms, — Of Counsel for Respondent. 
J. BoucHET, — Respondent's Attorney. 



^st April 1871. 

On this Appeal being called for hearing, 
W. Newton of Counsel for Appellant, aban- 
doned the first ground of Appeal which re- 
ferred to the necessity of a previous criminal 
enquiry. But he maintained that the eviden- 
ce in this cause was altogether insufticient to 
lead to the conviction complained of. There 
was no proof of the loss of any paint on the 
part of the Crown, and unless such loss were 
established, the Appellant could not be con- 
victed of a larceny to the prejudice of the 
C^rown. But supposing any such loss had 
been sustained by the- Crown, there was not 
any sufficient evidence to go to a Jury. The 
conviction was therefore bad and must be 
quashed. 

The Crown Counsel contended that the 
evidence was sufficient to go to a Jurv. The 
Magistrate replacing a Jury had come to the 
conclusion complained of. The Court was 
therefore bound to affirm the conviction and 
to dismiss the Appeal with costs. 

Having carefully weighed the evidence sent 
up with the Appeal, I am bound to say that 
there was sufficient and ample evidence to go 
to a Jury in this case. Such being the case, 
the Magistrate has drawn from that evidence 
a conclusion which I see no reason to set 
aside. Why-should I order a new-trial under 
such circumstances ? 1 see no necessity for 
such trial. I must, and do, therefore, dismiss 
this Appeal with chjsîs, and accordingly affirm 
the conviction appealed from. 



BAIL COURT. 



Principal /ixd agent, — Breach of tkust, 
— Damages, — Fishing Establishment. 

Damages aicarded lo the owner of a fishing 
Establishment against the master of a lug- 
ger attached thereto, for having unduly 
fished for his, (the master^ s) own i^ersonal 
account. 



CAILLAUD,— Plaintiff, 



versus 



GASTON,— Defendant. 
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Before : 

His Honor Mr. Justice Bestel, 
First Puisne Judge. 



L. RouiLLARD, — Of Counsel for Plaintiff. 
V. G. DucRAT, — Attorney for same. 

G. GuiBERT, — Of Counsel for Defendant. 
A. Perrot, — Attorney for same. 



9.\st April 1871. 

» 

The Plaintiff complains of corlain unlawful 
and fraudulent dealings, on "the part of the 
Defendant, having entailed upon him a cer- 
tain amount of damages which he values at 
the sum of $318. 

The wrongs com])laine(> of arc that» on var- 
ious voyages, the Defendant had unduly fished 
on his own personal account, at St. Brandon, 
with the men and **pirogues" of the Plaintiff, 
certain large quantity offish wliich ho caused 
to be salted bv the m(»n. and with the salt of 
Plaintiff's estahlishmc'Ut at St. Brandon, which 
fisli was sold at Maiu'itius for and on account 
of the Defendant, the proceeds of which sale 
were appropriated by the Defendant to his 
own use. 

This it was alleged was inconsistent with 
the fnthful discharge of liis duties as master 
of the Defendant's lugger, who, as such mas- 
ter, had contracted with the Plaintiff *^ iXv: 
conduire les opérations au mieux des intérêts 
de M. Caillaud, (the Plainliff) tant pendant 
le cours des voyages d'aller et de retom* que 
pendant tout le temps où la Sarcelle séjour- 
nera à St. Brandon. " In'consideratîon of the 
underlakins: of the Defendant, the latter was 
to receive a salary of ^ oO per month from the 
6th April 1869, 'plus a prcmiimi of g 870 on 
the clear ])n)fits (b^^^^fices nets) of the fish- 
ing ojK'rations. 

In support of his demand, the Plaintiff has 
produced many witnesses, and tlie Defendant 
was not backward in producing witnesses with 
the view of rebutting the evidence tendered 
by the Pin in tiff. I have carefully perused the 
evidence on both sides in order to come to a 
conclusion satis^factory to my own mind. In 
this case I have not succeeded 

All that I have been able to ascertain is 
that a certain cargo of salt fish was, through 
stress of wa^ather, taken to Bourbon and there 
sold for and on account of Plaintiff. The 
Defendant, in his defence to the Action, admits 
having taken and sold fish on his account up 



to the amount of % 98 only ; whether the $ 70 
of fish sold at various times by the butcher 
Floreska for and on Défendantes account at 
Mauritius as hereinafter mentioned forms oi 
not part of the sum of % 93 mentioned in his 
admission 9 is not stated. 

Again, I find that other portions of salt 
fish besides the portion sold at Bourbon have 
been sold at different times at Mauritius for 
and on account of Gaston the Defendant, by 
one who swears having sold the fish spoken 
to by him for the sum of $70. 

The produce of the salt fish sold at Bourbon 
and in Mauritius, must necessarily be paid to 
the Plaintiff. If the latter have suffered the 
prejudice In complains of, he must take blame 
to himself fin* not having been more explicit 
in his agreement with the Master of the lug- 
ger, on the one hand, and he should not have 
suspended the authority of his agent Boulan- 
ger pending the stay at St -Brandon of the 
Master of the lugger, as t find it stated in 
the Plaintiff's agreement with Boulanger: 
** Pendant toute la durée de l'opération, è 
chaque fois et pendant tout le temps que 
M. Gaston, capitaine de la ** Sarcelle ", se 
trouvera sur l'établissement, M. Boulanger 
devra se conformer aux instructions qui pour- 
ront lui être données par le dit M. Gaston, 
dans l'intérêt de l'opération, <»t faute de se 
conformer à cette dernière clause, M. Boulan- 
îrer serait considéré de fait comme démission- 
naire de son emj)loi ' . 

Gaston's powers pending his stay at St- 
Brandon, to compel obedience by Boulanger 
to iiis orders, were intended, no doubt, for the 
better protection of Plaintiff's interest, ami 
not for spoiling his owner. I'he breach of 
trust on the part of the Defendant is therefore 
greater true. WwX had the age]»t on the spot 
had it in his power to judge of the fitnc^ss or 
non fitness of the orders given or conveyed to 
him by the Master of the lugger, the abus". 
comjdai ned of might have been totally or 
partially avoided. 

Again, the custom set up by the Defendant 
as proved, is this : " that 'the Master is at 
liberty to fish on his account, but with the 
help of the crew and not with that of the 
men and **pirogues" attached to the fishery and 
not as stated by the Defendant witii the men 
and boats of the fishery. I shall therefore 
order and do order that the Defendant do pay 
over to the Plaintiff both for the produce of 
the fisli sold at Bourbon, and the produce of 
the fish sold for and on his account at Mauri* 
tins by Floreska, butcher, the total sum of 
one himdred and eighteen dollars. 50(^, with 
costs. 
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BAH, COURT. 



Adjournment, — Appeal from a Convic- 
tion OF District Magistrate. 

IVhethor the trial is or is not to be adjourned 
is a matter which the law has left to (he 
discretion of the Magistrate ; and loithout 
/in abuse of the legal discretion vested in 
file Magistrate any attempt to quash the 
conciction must prove abortive. 



aUYANEE & OTHERS,— Appellants, 



versus 



THE QUEEN,— Respondent. 



Before : 

His Honor Mr. Justice Bestel, 
Fiist Puisne Judge. 



W. Newton, — Of Counsel for Appellant. 
H. Bertin, — Appellants' Attorney. 

A. G. Ellis, Esq., — Subs Pro. Sf Adv, Gen, 

Of Counsel for Respondent. 
J. Bouchet, — Respondent's Attorney. 



2\st April 1871. 

W. Newtox having abandoned his ground 
of Appeal alleging the necessity of a prelimi- 
nary enquiry j'revious to trial, maintained 
that the Magistrate ou^ht to have adjourned 
the trial of Ap])ellant8 to another day, as ap- 
plied ft)r by letter from (/ounsel, which letter 
had been recciied by the Ma2;istrate when the 
case was called for trial. 

But W. Nkwton admitted that though the 
Tffusal of the Magistiate on his written ap- 
plication to grant to tlic parties chargi^l (now 
Appellants) furtlier time for their defence, 
might not he a sufficient reas(m for quashing 
the conviction appealed from, yet the refusal 
of the Magistrate was a sufficient ground for 
the Court to grant a new-trial to ihe Appel- 
lants wlio had not had an opportunity of so 
ably defending themselves as tliej might have 
done, had they had the able assistance of 
Counsel. 

The Crown Counsel supported the Convic- 



tk 



iC 



cc 



tion and maintained that the application for a 
new-trial under the circumstances above sta- 
ted was altogether inadmissible. 

JUDGMENT. 

And in fact I see no possibility of ordering 
the new-trial prayed for as long as the con- 
viction appealed from shall be allowed to con- 
tinue in existence. 

But to set aside the cotiviction there must 
be some legal ground. True it is that it is 
enacted, Art. 107 of the District Magistrates' 
Ordinance (Criminal side), that " every ac- 
cused person on his trial on a criminal 
charge in any District Court, shall be en- 
titled to make his defence by a Harrister, 
" Advocate or by an Attorney-at-law." But 
this right was not taken away from the Ap- 
pellants who should either have seen that 
Counsel was in atttîudancH on the day of 
trial, or, in his absence, should have person- 
ally asked for further time for their defence. 

We know that Counsel was not in atten- 
dance on the day of trial. True it is that he 
had written to the Magistrate for an adjourn- 
ment, which, however, was refused. But the 
parties charged were asked, as shown by the 
conviction,- whether they required further 
time for their defence. They answered in the 
negative instead of availing themselves of the 
opportunity thus offered to them of personally 
applying to the Magistrate for an adjourn- 
ment wiicther by reason of tiie absence of 
their Counsel, or on any other plausible 
ground. That they really required no further 
time and were fully prepared for their imme- 
diate defence is clearly evidenced by the Record 
which establislics the fact of tiieir having 
declined ])utting any questions to tlie wit- 
nesses for the prosecution and of their hav- 
ing tendered the evidence of two witnesses 
who were examined in support of their plea 
of " not guilty." . 

In point of fact, the refusal of the District 
Magistrate to adjourn the ease <m the written 
application of Counsel, has caused no wrong 
to the Appellai}ts who were fully heard in 
their defence. 

Besides, I am yet to learn tliat the law 
makes it incumbent on the Magistrate to gTant 
any postponement, except it be on application 
of the i)arty charged or of Counsel who is 
bound to be in attendance on the day of trial, 
for any further time to prove his innocence or 
to prod\ice his witnesses. (See Pa ley on 
Convictions, page 40). " Whether the trial 
" is or* is not to be adjourned, is a matter 
** which the law has left to the discretion of 
" the Magistrate ; and without an abuse of 
" the legal discretion vested in the Magistrate, 
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any attempt to . quash the conviction must 
prove abortive." 



No such abuse has been alleged, and still 
less proved, in the case before the Court ; it 
therefore becomes my duty to uphold the con- 
viction. Moreover, the Defendants have suf- 
fered po wrong from the proceediug of the 
Court below. Their grievances are more ima- 
ginary than substantial and notliing short of 
such substantial grievances will legally war- 
rant my quashing the convictiosv appealed 
from and ordering a new-trial. Âi>peal is 
therefore dismissed andnew-tiialmust be and 
is hereby refused, with costs. ' 



BAIL COURT. 



Guardianship, — Minoh, -*- Account of 
Guardianship, — Appeal from a Judg- 
ment OF A Magistrate of Seychelles. 

By Art. 472 /*/ the Clcil Code, any compro- 
mise ichith may have taken place between a 
guardian aud hi s toardy afc^r the inojority 
of the latter y is null, if such guardian has 
not gicen preciously to his ward a detailed 
account supported by vouchers, of hi^ ad- 
7ninis (ration of the Minoras j^^'^P^^l y > 

Where the CfUardian has neglected to give to* 
his ward a detailed account, previous to 
the passing of such compromise, he does 
not by this fact b'.come indebted in all the 
sums he has received fur the account of his 
ward during the guardi<^nship, but ho is 
bound to gice the detailed account prescrib- 
ed by la 10 be/ore he can oppose the compro- 
mise as a full discharge of alt the acts con- 
nected with his admiféistraiion. 



Before : 



His Honor Mr. Justice Bestel. 



BOSS, — Appellant. 



versus 



DYER, — Respondent, 



Hon. V. Naz, — Of Counsel for Appelant. 
H. Pastor, — Appellant's Attorney. 

L. Cox, — Of Counsel for Respondent. 
E. Sauzier, — Respondent's Attorney. 



[1871 
218/ April 1871. 



The case tried by the District Magistrate 
of Seychelles is thus stated by the latter. 
*' L. Cox, for Plaintiff in this Action, prays : 
lo. That a certain compromise (traité) signed 
by Anne Marie Potier, the wife of Plaiutifl^ 
(now ResiK)ndcnt Dyer) on the 13th Novem- 
ber 1867, in which she is alleged to have 
jçiven a full discharge to the Defendant (now 
Appellant Ross) for all sums that he may 
owe to her as her guardian, to be declared 
null, inasmuch as it is a discharge given by 
the said Anne Marie Potier to her guardiaa 
Alexander Ross (the now Appellant). 2o. 
That tlic I)('fendant. (now Appellant Ross) be 
condemned to pay to him the then Plaintiff, 
(and now Res])ondent Dyer) a certain sum of 
$1,000 bclonj^ing to the said Anne Marie 
Potier, the wife* of Plaintiff, (a?jd now Res- 
pondcMit Dyer) which sum w;is left to her as 
a 1( gacy by her father Joseph Potier, by hii 
last Will and testament ; and further that the 
Defendant (now A])pellant Ross) be condemn- 
ed t<t pay the interest at Oop (m the said 
principal sum of $1000 from the date of the 
martirt<:e oF the said Anne Marie Potier with 
Phiinlifl " (now Respondent Dyer). 



** n. Pastor for Defendant- (now Appellant 
Ross) j)Ieads not indebted!' 



.7'»» 



The Phiintiff (now Respondant Dyer) to 
obtain the nullity of the com|)romise ftraité) 
allegps ; lo. That fraudulent means and false 
^presentations were used to induce the said 
Anno Mari{» Potier to si|^n tiie said compro- 
mise (traité). So. That the said Ainie Marie 
I'otier was a minor wlieii she signed tho said 
com])r()mise (traité). So. That no "compte de 
tnteiU) détaillé " was ever made and pn^sentcd 
to tlie said Anne Mario Potier before the said 
compromise (arrêté) took plaee." 

Tlio !\îaj^i.>trate ])rocceds to enqniro into 
tlie merits of the aHegation of fraud uh'nt 
manœuvri^s on tlie part of the Appelhint to 
pr'.'vail upon tlie Respondent and \\\t\i to sign 
the disîliari'e sony:ht to he aïinuUed. ** From 
the evidtmce produced before me ", says the 
Majij^trate, ** I cannot come to the conclusion 
that fniudulent means and false re]n'esonta- 
tions weie used to induce the said Mari« 
AnUi» Potier to sign tlie said compromise 
(trîiité) as alleged in the Plaiiit. Fraud can- 
not he presumed, it mufJt be proved and I 
have before me in tlie cviden(^*c of the .several 
witnesses called ov Plaintiff onlv mere pre- 
sumption of fraud alle;^ed, but no conclusive 
evidence of fraud. I declare the compromise 
(traité) to be good and valid as far as the 
allegation of fraud is concerned." 

" On the second ground that Anne Marie 
Potier was a minor when she signed tlie 
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said compromise (traité) itself, that the said 
Anne Marie Potier signed the said compro- 
mise some days after her marriage and being 
duly authorized and assisted by her husband 
acting in his capacity of*** Curateur de sa 
femme mineure émancipée par le mariage ", 
I am of opinion that the said Anno Mnrie 
Poiier having signed the said compromise, 
being a *' mineure émancipée par le n^ariago" 
and being duly assisted and authorized by her 
husband acting as her Curateur, the ground 
of minority cannot be maintained ; I declare 
the compromise to be good and valid as far 
as the allegation of minority is concerned. " 

'* On the 3rd ground that no " compte dé- 
taillé de tutelle " was over made or produced 
to Anne Marie Potîer, before the compromise 
was signed according to Art. 472 C. C , a 
detailed accnunt of the ** compte de tutelle " 
must be made and represented to the iniîior 
who has become of age at least 10 days before 
any compromise- can take place between the 
said guardian and the said minor who has 
became of ai^e, otherwise the compromise is 
null. — In this case tlie compromise has been 
signed by the said Anne Marie I'otier, on the 
SOth November 18(57, and no mention at all is 
made \i, the said compromise of any " com])to 
détaillé de tutelle" having .cn^cr been nnide» 
and presented to the said Anne Marie Potij^r, 
and Defendant Tnow Ap])ellanr) in his defen- 
ce ; neither ];roves nor produces any thing that 
may lead nie to believe that the said *' comp- 
te (1(? tutelle détaillé" was ever presented to 
the said Anno Mario Poiicr oreven drawn up. 
I am opinion tliat tlTe eompromi*ic took ])lace 
between Anne Marie Potier and her Ljuar- 
dian Alexa:;der Koss, .without any **comptc 
détaillé de tutelle" having been drawn up by 
the said Alexander Iloss and ])resce.ted to 
the said Anno ^larie Potier; Art. 47f3 C. C\ 
bcinj^ ]){)sitive on tliis point I dîdare the 
compromise (traité) which tookt])lace brtwen 
Anne M-uie Potier and her guardian Alexan- 
der Ro8^, to he null and of no effect inasmuch 
as it is a disehargo given by the sîiid Anne 
Mario Potier to her guardian AUîXîinder 
Ross." 

Ncjw, Plaintiff ( now Respondent ) claim 
from Defendant (now Appellant) the sum of 
$ 1,000 left to his wife Anne -Vlaric; l*otier, by 
her lafo Father Josej)h l\)tier, with Interests 
at 1) o/o on the said sum, from the date of 
liis marriage with the said Anne Mfirie 
Potier. On the face of the compromise it 
is clearly proved that tlie saicl Alexan- 
dei Ross had in his- possession, during his 
guardianship, the sum of one thousand dollars. 
I consider that no further ])roof is required to 
prove tliat fact. I am further of opinion that 
the FlaintiiF was right in claiming the nullity 
of the comj)romise on account of the absence 
of the "Compte détaillé de tutelle" on the 



part of her guardian who, moreover, has in 
no wise proved what he had done with the 
amount claimed. As to the interests claimed, 
I am of opinion that he has no right to any. 
interest in the said sum of % 1,000. I there- 
fore give Judgment in favor of plaintiff (now 
Respondent) in the sum of $ 1,000, with 
costs." 

It is this part of the Judgment which chief- 
ly led to this a])peal. There are other grievan- 
ces set out, is is true, in the notice of ap])eal, 
but that the Appellant should have been con- 
demned to pay the $ 1 ,000 to the Respon- 
dent's wife, after the Magistrate had dismiss- 
ed the allegation of fraud and had affirmed 
the "traité" between the Appellant and his 
ward, was and is still the main grievance com- 
plained of. 

The reason of the conclusion arrived at by 
the Magistrate is stated bvhim to be non- 
(compliance on the part of the guardian with 
the provision of Art. 47.2 of the Oivil Code 
which declares null any "rraité" made bet- 
ween a guanlian and ward, withont giviny; to 
the minor, on his on her coming of age, a 
detailed account of his guardianshi]) with the 
vouchers in su])port th(»reof li) days previous 
to the date of the 'Mraité." 

As tins is the only r.;ason given by ton Ma- 
gistrate for his having comt? to a conclusion 
adverse to A])pellant's interpretation of tlie 
article cited, I sliall now ])roceed to ascertain 
how far the construction put on Art. 473 
C. C. by the Magistrate, is grounded in law. 

JUDGMENT. 

The text and spirit of Art. 472 (/. C, ne- 
cessarily imply the existence of a guardian- 
ship of some longer or shorter (Ivn'ation ptMid- 
in;j: the existence of which varions larjje or • 
small sums of money may have been recj'ivcd 
and exnended for and o:i account of tî;e ' 
ward. In order that tlî(î laîîer should not 
.commit himself by lending too listening an 
eur to the statements of an uiibcrujiulous 
guardian, it was a necessary and wise precau- 
tion on the ])art of the law-giver to decree 
that any treaty should be null and void with- 
out the minm's mind or that of the " oyant 
compte " having been enlightened by the ])re- 
vious handing in by the guardian, 10 days 
before the date of an v *' Traité, " of a detailed 
accountof his guardianshi]) with the vouchers 
in support of each item of the account fur- 
nished. 

But no such fears need be entertained 
whenever the account to be given in consists 
merely of one item, as in this case, of one 
single sum of $ 1 ,000 which remained en- 
tire up to the date of the ** traité. " Had 
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any part thereof been laid out on the account 
of his ward, on various occasions, I could 
easily have understood that the absence of a 
detailed aecx)unt and vouchers might be fatal 
to the validity of the " traité ". between 
guardian and ward. 

And why ? because in such a case there 
would have existed certain details which tlie 
ward's interest required should be laid before 
him and carefully examined in presence of 
the vouchers in support of the several matters 
get out in detail in the account rendered. 
But in this case the guardian charged himself 
with the receipt of one only sum of money of 
$ 1,000. He tliereby credited his ward with 
the sum received, llaving incurred no ex- 
pense on account of his ward, he had nothing 
else to do but to pay over the money, on re- 
ceipt of his ward. What possible details 
could be expected and called for ? Ivhat 
better voucher in support of the receipt of 
the money by the minor than the authentic 
receipt produced by the guardian ? wherein 
has the minor been damnified ? Respondent's 
wife had right to the legacy of $ 1,000. Her 
guardian pays the sum over to his ward ; 
whethtu- before or after marriage is imma- 
terial. He demanded no discharge from his 
ward but until after her marriage, when she 
was under the protection of her husband I 
This was a sufficient reason, no doubt, for 
not entertaining the allegation of fraud set 
up against the discliarge given by the ward 
under the superintendence and authority of 
her hushund and for affirming tlie notarial 
discharge produced. But the validity of the 
notarial discharge once recoginzed as it has 
been by the Magistrate, we have, fully esta- 
blished b.'fore us two important and indisput- 
able facts : lo. Payment, by the guardian, of 
the amount of her legacy, ^^o. receij)t b)'- tlie 
ward of that amount. If so why should the 
now .\pp<»nant be condemned to pay the sum 
demanded of him ? Why sliouUl he be required 
to pay a second time a sum already validly 
paid l)y Inm, and acknowledged by his ward 
to have been S!» paid and received by her ; • 
why ? because of the absence of the detailed 
account of guardianships. 

But is such a detailed account of guardian- 
sbij) impcTatively required, as asserted by the 
District .Magir^trate, in every possible case ? 
Is ihcre no rxceptiou to^th(» general rule laid 
down in Art 47'^ C. C. Is not the case be- 
fore Tnci an excepticm to tliat rule ? One sol*^ 
Fmn 'had lK*en rec( ivcd for and on account of 
the Ri'spoiident's wife That sum had been 
kept entire, and paid over in its integrity 
to the» Appidlant's ward; what lOom and 
possibility were there for any detail / Why 
shouM the guaniian be called upon to do an 
impossibility and in default thereof be con- 
demned 10 pay the sum demanded of him^ 



which, however, must have been received by 
the ward, as shewn by the notarial discharge 
affirmed as it has been by the District Ma- 
gistrate ? 

The view I have taken of the requirement 
of Art 472 C. C. is strongly supported by the 
following Judgment of the Court of Cassation, 
Rejet. S. V. 37— 1—238— Dalloz periodi- 
que, 27 — 1 — 199 quoted by Gilbert Note 1. 
** Un compte de tutelle peut être régulière- 
ment présenté, bien qu'il ne contienne aucun 
article de dépense^ et qu'il consiste unique- 
ment en une balance générale, sauf toutefois le 
droit qui appartient à l'oyant compte de dé- 
battre ^exactitude de cette balance.^^ 

Again, in note 2 of the same Annotator, 
Art. 472, we read : — 

** De même que le tuteur qui, lors de la 
cessation de la tutelle, se trouve n'être rede- 
vable envers son pupille que d'une somme 
d'argent (as in this case) n^est pas tenu de 
présenter un compte de tutelle détaillé conte- 
nant un état des recettes et dépenses ; il lui 
suffit de payer à son pupille la somme qu'il lui 
doit, et d'en retirer une quittance." (î s.^gain 
in tliis case.) (/assatîon S. V. 37 — l — 977 — 
i).VLLOz, periodiqu/f 40 — 1—348-7- Journal 
DU Palais37— 1—313. 

Concurring fully as I do in the opinion ex- 
pressed by the District Magistrate, on all the 
various points argued before him, I do not 
hesitate to maintain his. Judgment on those 
several points. Hut, however much I may 
regret it, I cannot upliold that ]iart of his 
Judgment condemning the A])pellant to pay 
the sum of $ 1 ,000 with interest and costs, 
on the sole ground of the Appclhint not 
having furnished the detailed account of guar- 
dianship required by Art. 472 C. C, the spiiit 
if not the letter of which, however, has been 
fully obpyed by the Appellant, as far as the 
facts of tliis case would allow him to do so. 

But say that the Maf>istrate's construction 
of the Law be correct, it appears to me that 
before coming to the conclusion lie has ar- 
rived at, he should have ordered tlie guardian 
to furin'sh the minor with the detailed 
account and vouchers required by Art 4 47;?, 
in sup])ort thereof, so as to ascertain what 
balance (if any) was due by the guardian and 
to decree ])ayment to tlie ward by t!\e guardian, 
of the balance so found against the latter. 
This, however, was not done and furnishes 
another reason in addition to the reasons 
above stated, supported as they are by the 
judicial authorities above quoted for vcversing 
this part of the Judgment of the Court be- 
low. I shall and do, therefore, allow the Ap- 
peal on the head only of the condemnation 
pronounced against Appellant to pay the sum 
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of $ 1^000 demanded of him with interest 
and costs. I^ accoidingly, reverse this part 
of the District Magistrate's Judgment, main- 
taining^ however, all the other parts thereof 
on the several other points disposed of by 
him. 

» 

Costs of appeal against the Respondent. 



BAIL COURT. 



RAMSAHÂYE & Obs,— Appellants, 



t 



Masters and servants, — Task-work, — 
Malicious complaint, — Appeal from a 
judgment of stipendiary magistrate. 

A band of Indian labourers complained be- 
fore the District Magistrate of Flocq^ ihat 
they had revet red from their Master task- 
work beijond their strength ^ that they were 
daily ill treated^ and prayed for the cancel- 
lation of their contract of sercice. 

The master, on the other hand^ complained 
against fhcsame meti that thetj had neglected 
to pvjform the icork assigned to them. 

The Magistrate found the complaint at the 
instaure tf the Master made out, and or- 
deied the band to forfait, for the benefit of 
the waster, one mo7ith^s xcagcs. He further 
found that the inen had made a malicious 
complaint against their muster and under 
Ord. 15 of 1852 fined them £ 1 each, and 
in defiivlt (f payment of the fine to be kept 
to hard labor for '20 days. 

Held hy the Court, on appial of such Judg- 
ment : 

That the matter fell to be re//ulnted bf/ Art. 
^>3 of Ordinance No. 31 of 18G7, applying 
to task-work. 

That it is not competent for a Stipendiary 
Magistrate, tchen a labourer complains of 
an or erf-ask, tchich ought to be disjyosed of 
under the last mentioned Ordinance, to ap- 
ply to him, if he fails to make out his case, 
the p7'ovisions of the Ordinance JSo. 16 of 
18oi3 as to unfounded and inalicioiis com- 
ptaints. 

Tliat it is equally incompetent for such Ma- 
gistrate to sustain a complaint at ih^ in- 
stance of the master, for neglect to perforin 
stipulated work, under the Order in Coun- 
cil o/*.1838, in relation to the same subject 
matter, tiz : an application falling to be 
disposed of under Ordinance No, 31 of 
1867. 



versus 



BLANDIN DB C H ALAIN,— Respondent. 



Before : 
His Honor Mr. Justice J. Gorrie. 



W. New^ton,— Of Counsel for Appellants. 
A. Perrot, — Appellant's Attorney. 

P. Beaijgeard, — Of Counsel for Respondent. 



2oth April 1871. 

This is an ap])cal from a Judgment of the 
Stipendiary Mn;»fistratc of Flacq. A complaint 
was entered before him, on 14th March last, 
bv 43 Indian labourers of the Defendant Cha- 
lain, that they had Teceived task-work beyond 
their strength, and wore daily ill-treated by 
tlie Defendant, and seeking to be relieved from 
their engîigcmcnt. The master, on the other 
hand, on the 1 5th of March, entered a counter 
compluint against the men, that on two occa- 
sions, on the llth and I3lh of March, 45 of 
the laboureis being the same parties as those 
making the complaint a;i;ainst tlie master, 
along with two others, neglected to perform 
the work assigned to them ; a few (»f the com- 
])lainants, in the one case, and of the Defen- 
dant in the other, were children. This second 
complaint had reference to the same inatlers 
as those covered by the pre\ious complaint of 
the men. 

After hearing witnesses, the Stipendiary 
Magistrate fonnd the complainant, at the in- 
stance of the master, of neglect to perform as- 
signed work on two specific days', made out, 
and ordered the whole of the band including 
six children to forfeit for the benefit of the 
master one month's wages. As the men were 
on the fifth year of tlu ir service, the rate of 
their wages, according to the Government 
scale, would be l^s. per month. 

For the 39 men of the band exclusive of 
the six children, the master therefore benefited 
by $117 as the result of his application to 
the Magistrate. 

The Magistrate found under the first com- 
plaint, that the men had i.ot only failed to 
make out their case, but that they had made a 
malicious complaint against their master, and 
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fined them £1, each, under Ord. 15 of 1852 
and în default of payment to be fined and 
kept to liard labour for 20 days. The six chil- 
dren were not ftncd. 

The six days on which the men were said 
to have neglected to perform their assigned 
work, were: the lUli and 13th of March, but 
tlie Magistrate has admitted evidence of what 
took place on the 15th of March. 

The master and the siïdîtr of the Estate 
both asserted that up to this period the com- 
plainants had bc^ni men "d'élite," that is, men 
who had always performed tlieir task. Their 5 
years' engagement was within a month of com- 
pleti(m, when this event occurred The result 
to the men of making this appeal to the Magis- 
trate, whether justly or unjustly, has been 
that tliey lir^ve lost g 1 IT in wages among the 
band, and been sentenced to pay J185,in all, 
offline, whieli, if not paid, will subject these 
labourers, wlio up to the very end of their 5 
years' ind;istrial residence, had faithfully per- 
formed their duty, to the disgrace and humi- 
liation of twenty days in prison, with hard 
labour. 

Such a result to a simple application to the 
Magistrate specially charged to determine 
questiojis between masters and servants has at 
least an aspect of severity. 

It .'i])pears to me that the contention of 
Newton for the Appell.ints that the matter fall 
to be regulated by ihe Ordinance 31 of 18f>T, 
is well founded. Art XXIII of Ord 31 of 
1807, provides th.at *^ it shall b:M)ptional with 
the eni|)loyer of any laborer engaged lor field 
lab<)ur to r^^'quire the latter to work by task 
work, giving him sacii daily tasks as can rea- 
sonaldy be required of him. If any question 
arise as to the reasonablcjiess of any task, the 
same shall be decided by tlie Stipcîuliary Ma- 
gistrate, wiio înay, if Ik» thiîiks fit, take the 
advice oF one or two eo7n])etent appraisers, 
who shall in such case, take an oath before 
liim to execute suclî duly truly and faith- 
fully. The cost of ap]nat>cnirnt, wliich shall 
not exceed £ 1 >u r appraisiT, sliall be borne 
by the losing p 'I'ty." 

Tliis is a wise and ju^^t ])rovIsi.)n in a Cndo- 
ny like t]iis where labour is generally performed 
by task' work by a special class of imported^ 
bibouversand wliere the task itself is net, and 
perhaps practically, from tlte varying nature 
of the ground and of the d.^seriptio i of labour, 
cannot bo determined by legislative authority. 
• It will be noticed that the ju-ovision does not 
contem])late the possihility of relieving the 
men from their engigem< nts, even if they 
succeeded in their application. 



with a formality which is scarcely desirable 
or necessary in a matter of this kind. He ap- 
pointed a day for hearing evidence 7 days 
after the complaint had been entered. 

He then heard the evidence of some of the 
men and of th& Defendant and a few witnesses 
on his behalf, postponed the case for two days 
to hear the Counsel for the labourers, and 
again for other two days, as the Counsel could 
not attend when the question was ultimately 
disposed of. 

He did not himself go at once to the spot 
to ascertain the amount of the task and the 
nature of the ground, nor did he call in the 
aid of one or two competent appraisers as 
authorized by law. The less labourers in cases 
of this Tiature are encouraged to make regular 
law suit our of thera and to employ Counsel, 
the better. 

Five of the complainants were examined. 

They distinctly asserted that they had been 
getting over-tasks, one of them saying that 
no special task was set, b\it that they were 
kept working till 5 o'clock. Another asserted 
that the system of measuring off the task by 
*' giiulettes " vsras done for other gaîigs, not 
for them. The ill-usage of which the men 
complained was this over task. They asserted 
indeed in addition that on two occassions they 
had no water, while the leading witness sta- 
ted that the Defendant had one or two of the 
men daily sent to be condemned by the 
Magistrate ; but it is evident that the substan- 
tial complaint which was at issue was the over- 
task. Mr Chalain in his evidonce stated that 
he gavi» the men a task of 50 gaulottes of ten 
feet each to ** desavanner." T'his as I tmders- 
tand it, being to clear ground, of brush wood 
or under growth for future planting 

The ground, Mr Chalain asserted was not 
difficult to work, and that he had always 

m 

tri ten the same task. .Mr Pavdherbe testified 
that 6i)0 feet at this species of work, was an 
easy task, Mr C'lifron a neigiroouring plan- 
ter who had occasion to see the men at work, 
stated that on the 1 1th of March, one of the 
davs oTi which thev were accused of not ha- 
ving performed tlieir task, those who had to 
clear, this beiîig something different fnnn the 
other description of labour had 90 gaulettcs 
or 900 feet each to do, that when he saw 
them, the most advanced had done 49 **gau- 
lettes." Mr Engrène Duerav as.scrts that on the 
11th he went at the request of Chalam saw 
the task set out of 50 gaulettes, and that at 
4 o'clock certain of the men had done up to 
34 gaulettes as the most. He himself wo^ild 
have given 70 "gaulettes" for a task. 



The Stipendiary Magistrate has proceeded 



Upon a simple question of evidence, the 
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Court wouldy in the general case, leave the 
matter to the appreciation of the Magistrate. 
This remark, however, may be offered, that if 
disinterested evidence can be obtained, it is 
not so satisfactory to decide questions of this 
kind upon the statements of the parties, them- 
selves, or of their friends who are mixed up 
with like-affairs. A course is suggested by the 
Ordinance which woidd have been more satis- 
factory and have settled the matter at once, that 
viz : of employiug one or more sworn apprai- 
sers to go to the spot, and in presence of the 
parties, to measura the task which had been 
set ; but this had not been 'done. The conclu- 
sion however to which I have come is upon the 
law rather than the evidence. We have here a 
dispute which clearly falls to be judged of 
by the Ordinance of 1867. The real matter 
in dispute was as to the reasonableness of the 
labourer's task, and where a disagreement on 
this subject exists, it is clearly advisable for 
all parties, and for the welfare of the Colony 
at large, that the question should be settled 
promptly by a legal authority. If the men 
are deterred fi'om coming to the Stipendiary 
Magistrate by fear of such results in the event " 
of failure, as we have here, they are apt to 
fall back upon methods less favorable to that 
continuous labotir which is necessary for the 
prosperity of Estate, and less favourable also 
to the public tranquility. If the men com- 
plain improperly of the heaviness of their task, 
thev will have to bear the costs including 
that of the appraisers who may be sent to the 
spot. In making this provision it cannot be 
contemplated that the legislature intended 
the men, if they failed, to be liable also to 
the |>enîillîe8 which have been inflict^^d on 
them by the Stipendiary Magistrate. I can- 
not hold that w\wn the legislature has pro- 
vided a special mode for settling a dispute 
wliich may very well arise between master 
and servant, it could have intended the 
losing party to be opened to a charge of mali 
cious complaint under a different Ordinance 
in connection with the same matter. Still 
less can I hold that in addition ^o the loss of 
the suit and its attendant costs, and in addi- 
tion to a fin^ for malicious complaint the 
same parties should be liable to a third penal- 
ty of loss of a month's wages to the master, 
under a still different branch of the law, and 
all in relation to the same difference of opi- 
nion as to the magnitude of the task. Such 
accumulation of penal consequences as the 
result of a civil dispute, is opposed to the 
theory of all sound jurisprudence, and is spe- 
cially opposed to the spirit of the laws of our 
country. 

I find therefore, that the Ordinance appli^ 
cable to this case is the Ord : 31 of 1867 ; that 
it is not competent when a labourer complains 
of over task , which ought to be disposed of under 
that Ordinance, to apply to him, if he fails 



to make out his case, the provision of the 
Ordinance 16 of 1852, as to imfounded and 
malicious complaints, and that it is equally 
incompetent to sustain a complaint at the 
instance of the master for neglect to perform 
stipulated work under the Order in Council 
of 1838 in relation to the same subject mat- 
ter as has already been placed sub-judice by 
an application falling to be disposed of under 
Ordinance 31 of 1867. 

JUDGMENT : 

» 

I therefore sustain the appeal and quash 
the Judgment complained of, with costs to 
Appellants. 



SUPREME <30URT. 



Sale by forcible Ejectment,— Inscrip- 
tion OF MoRTGAOE,— Notice to Vendors, 
— Appeal from a Judgmemt of the 
Master. 

Whatever may be the value of an Inscription 
of Mortgage of less than ten yearns date, 
taken on behalf of a cr editor alleging that 
he holds a Vendor^ s privilege on an Immo- 
veable Property, the party prosecxitinq the 
sale by forcible È/ectment of such property, 
is bound to notify to such creditor the special 
notice prescribed by Art, 22 of Ord. No. 
19 of 1868. 



BOLGERD & Anor,— Appellants. 



versus 



GÉRARD, — Respondent, 



Tlefore. 

His Honor Sir C. F. Siiand. Kt., C. J., and 
His Honor N. G. Bestel, First Puisne Judge. 



Ch. Bolgeri),— In person for Appellants, 

F. S J MON et,— Appellant's Attorney. 

G. Guibbrt, — ^Of Counsel for Respondent. 
J. PiGNÉGUY, — Respondent's Attorney. 



28th April 1871. 



I Julia Bolgerd^ in her alleged capacity of 
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sole heiress of her' mother Charles Bolgerd 
the wife, and Charles Bolgerd in his own 
. name, as alleged usufructuary of ^ of the goods 
and properties of the late Aiirélié Collet, his 
deceased wife, applied to the Master for the 
nullity of the proceedings of sale by levy then 
followed up at the request of Alexandre Gérard 
represented in this Colony by Gonard, agafnst 
widow Periot, on the ground i that the said 
Bolgerd the wife was an inscribed creditor 
holding a vendor's claim upon the property 
the sale by levy of which was then prosecu- 
ted, the said Appellants having received no 
Notice of such ])rocec(lings to enable them to 
enter their Action in cancellation, if they 
thought proper to do so, or at least, entitle 
them to an Order directing the said Notice to 
be served upon them according to Arts ^1 & 
5^2 of Ordinance No. 19 of. 1868. Parties 
heard, th« Master, for the reasons stated in 
his Judgment, ruled that nothing prevented 
the now Appellants from entering their Action 
in cancellation if they had ^ny resolutory 
rights upon the ])rôperty under seizure and 
from making their declaration of having done 
so ai the foot of the memorandum of charges, 
they having, in fact, knowledge of the pro- 
ceedings followed up without the necessity of 
a Master's Order to convey to them, the Ap- 
pellants, the information of Gonard's proceed- 
ings. 

So much for that grievance stated as one of 
the grounds of Appeal. 

The Master, next, ascertained that Bolgerd 
the wife had renewed on 8th January 1862, 
in her own name, as alleged assignee of the 
right of Arthur Wilson and Albert Duh^^mel, 
the latter assignee of William Corr, two ori- 
ginal inscriptions with privilege of vendor 
taken against Charles Bolgerd the former 
owner of the property, then about to be sold, 
on behalf of the said Arthur Wilson and 
William Corr, on the 1st February liS4g,Vol: 
42, No. 470 and on behalf of the said Albert 
Duhamel, (m the 30th September 1844, in 
Vol : 5ii^, No. Î36. 

The Master, however, immediately adds for 
the reasons stated in his Judgment that the 
said original inscriptions had ceased to have 
any effect upcii the said property and could 
not have been renewed by Bolgerd the wife, 
who could not have more rights than those in 
whose rights she was alleged to be. The 
Master, without deeming it necessary to exa- 
mine the question of the extinction of the 
• debt by confusion, dismissed with costs the 
now Appellant's Application as )ieedless and 
groundless. 

At the hearing of this Appeal, Bolgerd, in 
his daughter Julia Bolgerd's behalf as well 
as his own, complained of the Master's deci- 



sion on the ground that the Master had no 
legal authority for adjudicating on the merits 
or demerits of the inscriptions tendered in 
support of the Appellant's application, and 
should have confined himself to the issne 
before him, vizt : whether the Appellants 
were entitled or not to the Notice required by 
Art. 23 of Ordinance 19 of 1868. 

G. GuiBERT was bound on behalf of the 
Respondent, and supported the view taken 
by the Master, of the requiVements of the 
Ordinance. 

JUDGMENT : 

We, shall not stay to enquire how far the 
Master had or had not jurisdiction to examine 
into the validity or non validity of the ins- 
cription taken by the late Charles Bolgerd 
the wife in renewal of the original inscriptions 
above referred to. 

Assuming for the purpose of the present 
argument, jurisdiction in the Master, there 
are, nevertheless, legal grounds sufficient to 
warrant our coming to a conclusion favorable 
to the Appellant's Application. 

In 1846, Perrot purchased the " Ancien 
Hôtel du Génie " in Rempart street, on the 
ejectment of Mr. Charles Bolgerd by Charles 
Bolgerd the wife. After purchase, she purged 
the Estate from the legal mortgîiges encumber- 
ing the immoveable purchased. Perrot next, 
that is to say on the 18th November 1850, 
moved for a distiibution of his purchase price 
by way of an '^ Ordre " amongst the creditors 
inscribed on the said immoveable. On the 5th 
May and 24th August 18512, inscribed credit- 
ors y\ere summoned to produce to the "Ordre" 
(Art. 752, C. C. P.) 

At these dates, Charles Bolgerd the wife 
had not any inscription in her own name. 
But the certificate of the conservator at that 
date bore the names of Wilson and Corr who, 
on the Notice served upon them, produced to 
the **Ordrc" and were collocated and. paid. 
Perrot having thus cleared the purchased im- 
moveable from all encumbrances whatever and 
in possession of a certificate "négatif esta- 
blishing the non existence of any inscription 
on the "Ancien Hôtel du Génie", Gérard, na- 
turally enough lent, on tiie security of that un- 
incumbered immoveable, the sum required by 
Perrot the wife. 

But unfortunately for him between the date 
of the certificate "négatif" and the 11th Ja- 
nuary 1871 when the memorandum of char- 
ges consequent on Gerard's seizure was filed, 
stands the renewal of Charles Bolgerd the 
wife bearing date of the 8th Jaiiuary 18S2 of 
the oriP^*'^ inscriptions above mejitioned. 
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It may be that, for the reasons assigned by 
the Master, this renewal of the original ins- 
criptions by Bolgerd the wife is bad in law 
and that the Court may ultimately be legally 
compelled to order the erasure of the renewed 
inscription. 

But the issue before* the Master was whe- 
ther the Notice mentioned in x\rt. 22 of the 
above Ordinance ought to have been given, to 
Julia Bolgerd and Charles Bolgerd, irrespec- 
tive of the legal value of the inscription re- 
newed by Charles Bolgerd tlie wife. 

" If, says Art. 22^ amongst the inscribed 
" creditors, there bo any creditor holding a 
" vendor's privilege duly inscribed, a similar 
" notice f to the one mentioned in Art. 20 and 
" 21 of the same Ordinance) shall be served 
" upon that creditor at the domicile elected 
*^ by him iu his inscription." 

At the date of the application to the Mas- 
ter, the latter had before him the certificate of 
the conservator, bearing the inscription renew- 
ed by Bolgerd the wife. 

The renewed inscriptions on their fiice ién- 
ply the existence of a vendor's privilege duly 
inscribed. The iiccessarv inference in law 
should have been that the seizing party was 
bound and should have been ordered to give 
to Appellants the Notice required by Art. 22. 
This the Master stated to be useless and there- 
fore unnecessary. But the peremptory lan- 
guage of the law is such that whether any 
practical advantage was to be expected and 
derived or not, from the service of the Notice 
required by law, it was the Master's duty, as 
it is that of the Court, to enforce compliance 
with its provision. 

We sustain, accordingly, the Appeal to 
that effect, reserving all questions of costs. 



SUPREME COURT. 



Curator of Vacant Estates, — Licita- 
TxoN, — Appeal from a Judgment of 
the Master. 

Where the CuraUi^to Vacant Estates is sent 
in possession of an midicived share iu an 
Immoveable Property^ he is not justified 
in praying for the sale by Li citation of 
such property, except where that property 
comes loithin the special cases enumerated 
in Art 26 of Ord: No. 13 of 1857. o;* 
Vacant Estates ^ for the sale of Immoveable 
Properties belonging to absentees. 



PICQUENARD,— Appellant. 



versus 



DUHAUT,— Respondent. 



Before : 

His Honor Sir C. F. Shand, Kt., C, J., 

and 
His Honor i\. G. Bestel, First Puisne Judge. 



E. Leclézio. — Of Counsel and Attorney for 

[Appellant. 
E. Baztre, — Of Counsel for Respondent. 
E. Laurent, — Respondent's Attorney. 



2Sth April 1871. 

In this cause, the now Respondent prayed 
for the nullity of the proceedings taken by 
the iu)w Appellant in his capacity of Curator 
of tlie Vacant Estate Jean Clement Diihaut, 
an absentee, to arrive at the sale by Licitation 
of three portions of land in the District of 
Flacq, forming part of the succession of the 
late Théodore Duhaut the wife, in which the 
absentee, Jean ('lement Duhaut, is interested 
as iieir fur his share and portion of the; said 
Duhaut the wife his l-itc mother ; lo. because 
the said Donald Picquenard, in his aforesaid 
capacity, was not entitled by law, iu the name 
of an absent party, to pray for a Licitation of 
an Estate belonging jointly to the absentee 
and to other co-owners residing \n the colony, 
except in certain special cases eiiumc^rated in 
Art: SO of Ordinance No. lb* of 1857, within 
which exceptions does not come the Applica- 
tion of the CJurator of Vacant FJstates. Again, 
because the interest of the absentee required, 
on the contrary, that * the sale prayed for 
should not take place. And finally the now 
Respondent prayeti. for a stay of proceedings 
for three months, in order that the power of 
Attorney of the said Jean Clément Duhaut 
should reach this Island. 

Other grounds were mentioned and other 
Applications were made to the Master, which 
it is not necessary that we should notice fur- 
ther than by a mere reference thereto, they 
being immaterial to the determination of the 
power of the Curator of Vacant Estates under 
the Ordinance above mentioned. 

Parties heard, the Court took time to con- 
sider how far the Master was right in his 
construction of the above Ordinance. 
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JUDGMENT. 

Id carefully perusing the Ordinance, we no- 
tice on the one hand no direct provisions as 
to the Curator's rights and duties in reference^ 
to Estates being the joint property of several 
co-owners or co-heirs, and on the other hand 
we read, Art : 19, that *^ he is to manage the 
•' whole property intrusted to his charge as a 
** prudent father of a family would do," and, 
Art. 20, that ** he shall cause the tmmoe^cAle 
property to be let on a judicial lease ; " and. 
Art. 26 of the Ordinance enacts that " Real 
" property falling under the Curator's admi- 
" nistration shall be sold in the following 
*^ cases, only : lo. When the yearly revenue 
" thereof is insufficient to pay the interest 
*' upon any debt which may rem«iin unpaid 
** after the price of the whole moveable estate 
" has been applied in extinction of the debt ; 
*^ 2o. When the yearly revenue is insufficient 
'^ to meet the charges upon the immoveable 
" Estate ; 3o. When it shall be necessary to 
" repair or reconstruct buildings at an ex- 
'* pense exceeding one year's revenue of the 
'^ immoveable estate ; 4o. When the value of 
*' the whole immoveable estate does not ex- 
" ceed £ 200, &c. ; and 5o. When the es- 
** tate has been under administration of the 
*' Curator for more than 4 years without 
'^ any person having a legal right thereto 
" claiming the same." 



Now it has been asserted at tho Bar, by the 
Respondent, and not denied by the Appel- 
lant, that the Estate has not been under the 
administration of the Curator of Vacant Es 
tates for more than four years as required by 
paragraph5of Art.26of theOrdinance. Norhas 
the Curator's application been brought within 
the four previous exceptions of Art. 26 of the 
Ordinance. Therefore was it judiciously con- 
tended that the Curator had no authority to 
sell, and his application for a judicial sale by 
way of licitation had been rightly dismissed 
bv the Master. 

We agree with the Master and we uphold 
his ruling. 

But the absentees' rights requiring imme- 
diate protection, we were bound, of course, to 
see how that interest was to be efficiently 
protected by the Curator. This efficient pro- 
tection, under the Ordinance, appears to us to 
be found in the enactment of Art. 20 of the 
Ordinance which provides that " He, (the 
" Curator) shall cause the immoveable pro- 
perty to be let on a judicial lease." 



thfe sale of joint-property, and we, accord* 
ingly, affirm the Master's Report. 



« 



We dismiss this Appeal without cost^. how- 
ever, because this is the first case in which 
the Court has been called upon to consider 
the powers of the Curator Mnth reference to 



SUPREME COURT. 



'Last Will, — Testament, — Witnesses, — 
Nullity, — Okal Evidence. 

The witnesses prescribed by Art. 972 of the 
Civil Code for the drawing tip of a Lasi 
Will and Testament^ by a notary public, 
must be present during the whole time of 
the drawing up and of the reading of the 
said Notarial deed and even during the 
dictation thereof by the testator to the No- 
tary public, under pain of nullity. 

The CoUrt will, in certahi circumstances, ad- 
mit as evidence the deposition, under oath, 
of a witness, although such deposition i» in 
contradiction with what the witnesse has 
already approved and sigtied in an authen- 
tic deed. 



VALENTIN & Ors,— Plaintiffs. 

versus 
PASTOUREL & Ors,— Defendants. 

Before : . 

His Honor Sir C. F. Shand, Kt., C, J., 

and 
His Honor Mr. Justice Gorrie, 2nd Puisne 

Judge. 

P. L. Chastellier, ] — Of Counsels for 
L. Cox, ) Plain tiJflfe. 

A. J. Colin, — Attorney for same. 



G. GUIBERT, 

E. Pellereau, 
G. Pilot, 

J. GUIBERT, 

F. Robert, 

J. PiGNÉGUV, 

E. DE Chazal, 
^. A. Eitter, 



■Of Counsels for Defen- 
dants. 



— ^Attomies for same. 

-I 
-J • 



I6th May 1871. 



This was a suit at the instance of the legal 
heirs and representatives, generally, of the 
late Marie Marcel Gras, sometimes called 
Marcel Marie Clair Gras, for setting aside 
his last Will and Testament bearing to have 
been executed at the house of the deceased. 
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at Grand Port, on 7th August 1868, in an 
authentic form, in presence of a Nbtary and 
4 witnesses. 

Three of the heirs and representatives of 
the deceased were called as Defendant, of 
whom two joined the Plaintiffs in their de- 
mand ; the third left default. 

In the Declaration it was alleged that the 
Will was null and void, to all intents and 
purposes, as not being the free and sponta- 
neous expression of the last Will of the de- 
ceased, but suggested to and pressed upon the 
deceased, in fraud of the rights of his legiti- 
mate heirs ; that the deceased when he is said 
to have dictated and signed the said alleged 
Will, and long before, was of unsound mind 
and in a habitual state of insanity, and unable 
to dispose of his property by Will, or, at all 
events, that at the time when the deceased 
is said to have signed the said Will, and long 
before, he was in a habitual state of imbecility, 
and his mental faculties were such as to render 
him incapable of knowing what he was doing 
or signing. 

The Defendants, generally, traversed all 
the allegations of the Plaintiffs. The others 
left the case in the hands of the Court. 

By interlocutory Judgment; of 15th March 
last, ^fter a great deal of evidence had been 
adduced on both sides, the Court, of consent 
of the Defendants, and to avoid a separate 
Action by way of " Inscripion do faux, " 
allowed the Plaintiffs to amend their Declara- 
tion by the addition of the following Plea : 

" That the said last Will and Testament is 
null and void, as above pleaded, because the 
«aid last Will was not dictated by the Testa- 
tor and received by the Notary in the presence 
of the four withesses. " 

Additional evidence was led on the points 
raised in the amendment and Counsel were 
heard on the whole case. 

JUDGMENT. 

The Civil Code, while allowing a ,wide 
latitude as to the persons who may make last 
Will and Testaments, has, particularly in the 
case where the form adopted is that of an 
'* acte public, " subjected the testator, under 
the pain of nudity of the writing, to the ob- 
servance of certain very strict and stringent 
rules in the framing of the Testament. 

The instrument must be made by two No- 
taries in presence* of two witnesses or by one 
Notary in presence of four witnesses. 

" I^e Testament par acte public est celni 



qui est reçu par deux Notaires, en présence 
de deux témoins, ou par un Notaire en pré- 
sence de quatre témoins. " 

*^ Si le testament est reçu par deux Notai- 
res, il leur est dicté par le testateur et il doit 
être écrit par l'un de ces Notaires, tel qu'il 
est dicté. " 

" S'il n'y a qu'un Notaire, il doit égale- 
ment être dicté par le testateur, et écrit par 
ce Notaire. " 

** Dans l'un et l'autre cas, il doit en être 
donné lecture au testateur en présence des 
témoins. 

" Il est fait, du tout, mention expresse. " 
(C. C. 972.) 

The Will, in the present case, bears to have 
been made by one Notary in presence of four 
witnesses and, cz facie^ appears to have been 
executed with all the formalities required by 
law. The Defendants, naturally and properly, 
urge that such a deed is by law entitled to the 
highest respect and must, except in very pe- 
culiar circumstances, be maintained by a 
Court of Justice. We entirely concur in that 
view. Such a writing cannot be set aside 
except on proof that all the formalities requir- 
ed by the Code, under pain of nullity, have, 
in point of fact, not been observed in the 
making of the deed. 



It was agreed that" the evidence should bè 
taken, and the case should be determined on 
the pleadings as they stand amended, without 
the necessity of any separate suit or incident 
in the shape of an insc^iptio falsi. It was 
also admitted by the Defendants, that the 
whole procedure in thé making or confection 
of a last will or Testament \n an authentic 
form must, by law, be made in the jyreseîice 
of the Notary and of the four witnesses, un- 
derstanding presence in a reasonable sense, 
viz ; that the witnesses were near enough to 
the Testator and the Notary, to see and hear 
all that went on in the making of the Will, 
from the beginning of the operation to the 
end. 

One of the chief grounds of reduction of 
the Testament, in the case now before us, was 
based on the allegation that, during the dicta- 
tion of the Will, all the four witnesses were 
not present. More particularly, it was anxious- 
ly argued that the witness Descube did not 
arrive and join the party assembled in the tes- 
tator's house for the purpose of making his Will, 
till the dictation was finished and the Notary 
was in the act of reading aloud what he had 
taken down from the dictation of Mr Gras. 
Let us see what the text of the Code and the 
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best authorities say on this point of the law 
of the framing of Wills and Test;r.nents. 

Is it essential, under pain of nullity, that 
the dictation which the law expre&î?ly requires, 
be made in the presence of the four witnesses ? 
We have already seen that the text of the 
Code, Art: 971, requires that the Testament 
in the authentic form must be made, (reçu) in 
the case where there is only oucî Notary, in 
thb presence of four witnesses. We can have 
no doubt that the rece^Hion of the Testa- 
ment must include the dictotion by the 
testator, one of the most prominent and mark- 
ed solemnities required by the Code. Dp:mo- 
LOMBE Donai, et Test. V. 4, g 339. 

*^ Nous avons à exposer maintenant les for- 
• malités spéciales au to:?tame3it par acte public, 
qui sont réglées ])ar le Code Napoléon " 

'^ Et, d'abord, il finit remarquer que, d'a- 
près l'article 971, lors même que le Testa- 
ment est reçu par deux Notaires, l'assistance 
de deux témoins n'est pas moins requise ; et 
qu'il en faut même quatre si le Testament 
n'est reçu que par un Notaire ; c'est là, en 
effet, une disposition spéciale au Testament, 
]misque d'api es l'article 9 de la loi du 25 




est reçu par un Notaire." 



"^ Ajoutons que \i présence réelle du No- 
taire, ou des Notaires, et des témoins, que 
notre ancien droit exif;v)ait déjà, (Pothier, 
intTodnot, au Tit, XVI do la coutume d'Oi- 
léans No. V2') a toujours été aussi exigée en 
vertu de la disposition spéciale de notre Ar- 
tice971." 

" Et cela, lors memo que la présence du 
Notaire en second et des témoins n'était pas 
exigée pour le^ autres actes, c'est-à-dire dès 
avant la loi du iil Juin 1843, qui, en effet, 
n'a pas eu besoin de mentionner le Testament 
au nombre des actes à l'égard desquels elle a 
exigé, pour l'avenir, la présemie réelle du 
Notaire en second ou des témoins." 



La présence des Notaires et des témoins est 
4'ailleurs exigée, sans discontinuité, pendant 
toute la durée de la confection du Testament, 
et pour toute la série des opérations dont il 
se compose ; en S(n\te que hî Testament serait 
nul, si l'un des témoins s'était absenté pen 
dant sa confection, ne fût-ce qu'un instant. 



)9 



A mass of authorities is then cited by this 
learned author. So, again, in Section 256, 
ibid, he says : 



ct 



Quo la présence des témoins à la dictée 



soit indispensable, c'est ce que nous avons an- 
noncé déjà, &c. 

Troplong, Douât, et Test, Y. 3 Chap. V. 
§ 1,522, writes as follows : 

*•' La dictée doit se faire à intelligible voix, 
non-seulement en présence des Notaire ou du 
Notaire, mais encor<» des témoins". 

^* C'est ce qui résulte de l'article précédent, 
qui veut que le Testament soit reçu en- pré- 
sence des témoins ; or, nous avons dit que 
le mot ** r^çu " comprend la dictée et récri- 
ture. 

'•' Si les témoins n'étaient pas présents à 
toute la série des opérations dont se compose 
le Testament, il y aurait évidemment nullité." 

In the opinions of those learned authors, 
we entirely concur. 

Such being the Law of the case, we have 
next to consider the evidence bearing upou 
the alleged absence of one. of the witnesses, 
viz : Jacob Dt^scubes, during the time when 
the Will was dictated to the Notary by the 
late Mr. Gras. On this point the following 
witnesses have spoken : Descubes himself. 
Dr. Vitry, Quesnel and Rault the other three 
witnesses to the Will, and the Notary Du- 

cray. 

* 

Now what do the witnesses say ? Natural- 
ly, the best evidence as to the presence or 
absence of a witness at a particular time, the 
probity and intelligence of the witness 
being established, is what he himself says of 
the matter on his oath. It is scarcely to be 
expected that any other person present could 
s])cak so directly and conclusively as to his 
presence or absence at a given moment during 
the course of the procedure for *^ the confec- 
tion " of the Testament, as the witness him- 
solf. 

His statement, under his first examina- 
tion, on I7th February 1871, wms as follows: 
*' 1 knew Mr. Marcel Gras for a long time. 
I was a witness to his Will. Mr. Pastourel 
asked me to be a witness. They wanted a 
fourth witness and asked me. I accepted, , ,. 
When I arrived at the liouse, on the day of 
the Will, b':îsides mysAf there were there the 
three witnesses, Mr Gras, the Notary and 
Mr. PastoureL Mr. Gras gave notes about 
the Will. Mr. Gras dictated and the Notary 
vnote what he said. When the notes were 
read over, Gras (observed) made an observa- 
tion as to one of the names of his brothers : 
he said that it was Baptistin and not Baptiste. 
I was not present when Mr. Gras dictated 
what the Notary had \mtten down ; when I 
arrived all that was done and the notes were 
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being read over to Mr. Gras and I heard him 
make the observation just related. I did not 
see the Notary take the notes ; I was told that 
he had done so — when I arrived. When I 
arrived the Notary was in the next room 
drawing up his act, and we were all under 
the verandah smoking. When we entered the 
room we were all placed round the table and 
the document was read over, the document 
read was the Will. I previously heard the 
notes read. When they were read we were 
all sitting under the verandah, the Notary 
being in the room close by, a few feet off. 
Mr. Gr4s was among us ; I heard the notes 
read concerning the relations in France. All 
that I remember of those notes is the obser- 
vation made about the brother's name Baptis 
tin. The Notary was so near to us that I 
could hear what he said on reading the notes 
from where I was. The Notary was at most 
5 or 6 feet from me. This was when the notes 
were read. I was not there before the notes 
were read. I don't know what took place 
when the Will was read to Mr. Gras. Whilst 
we were all round the t^ble, he made no ob- 
servations 

I affirm on my honor, as a man of 73 years 
old, that I speak the exact truth." 

His second deposition made on 29th March 
1871, was in these terms : 

'* I was a witness to the last Will of Mar- 
cel Gras, and I was examined here some time 
ago as a vritness. Mr. Pastourel came to call 
me to appear as a fourth witness to the Will. 
1 was sitting under my verandah at the time. 
There was only the street between my house 
and that of Gras ; it was before breakfast, I 
was not to have been a witness ; the fourth 
witness not having come, I was then called. 
Pastourel told me that he had called Mr. Gé- 
bert ; as he had not come and as I was the 
nearest neighbour, he called me. I went with 
Pastourel. I saw the three other witnesses 
there when I arrived. They were all in the 
drawing room. Besides the three witnesses, 
there were present Mr. Gras, Mr Pastourel 
and the Notary. I made the seventh. As I 
arrived, Mr. Gras was giving the names of the 
persons who were to inherit from him, and 
they were making a list of them. Mr. Gras 
had given his notes and was just at the point 
of finishing them. When I arrived, the notes 
'were read over, and when the name of 
Baptiste was reached. Gras remarked it is 
Baptistin not Baptiste. I did not hear Gras 
say the names of the persons who were to in- 
herit; it is just as if he had done so because 
he made a remark about Baptistin. 

After that correction was made about 
Baptistin, it appeared that every thing was 
correct since the Notary proceeded to draw up 



the deed. All that I have stated is pure truth 
on my Oath as a Christian. " 

Tliis is very clear and digtijict, evidence ^^à 
was given by the wit«ese.insuclL'.ar.way ,a§.ipv;. 
impress us with the conviction of his being 
a very intelligent and trustworthy person. 

But, on the other side, there is a consi- 
derable amount of evidence tending to • shew 
that Descube, in point of fact, was present 
all the time of the making of the will. 

Thus Joseph Vitry, one of the witnesses, 

depones : 

• ■ » • 

'^The other witnesses, viz : Mr Quesnel, Mr 
Descube, Fabien Rault and myself, having ar- 
rived, we sat before a table, Mr Gras at one 
side. Mr Ducray, the Notary, told us that we 
were called to serve as witnesses to Mr. Gras' 
Testament. " » 

iVgain, under his second examination, 
this witness said : 

*' All the witnesses and Mr. Gras were sit- 
ting round the table* when Gras began to 
dictate his Will. Jacob Descube also, I know, 
was present when Gras began to dictate his 
Will. I am quite sure and I solemnly swear 
he was present. 

In cross-examination he said : 

" Pastourel, Ductay and myself arrived 
first together. Mr. Quesnel and Rault came 
in afterwards, an4.Mjç. JJJe?cube.la^tp, Very, 
few minutes elapsed between their arrival. 
We waited for Quesnel, Rault and Descube. 
W^e did wait specially for Mr. Descube who 
arrived the last. We may have waited for him 
about ten minutes or a quarter of an hour. 
Pastourel went out. or çqut for him., j, Whilst _ 
waiting for Descuhe we sat chatting. I dont 
think we spoke of the Will, but I do not 
remember whether Descuhe came with Pas- 
tourel or alone. I do not remember whether 
Mr. Ducray spoke to the Testator before the 
arrival of Uescube about the Will. I cannot 
swear he did not. I remember Pastourel saying 
that Descube was coming. The Notary had 
prepared every thing on the table for the 
drawing up of the Will. He had his papers 
in hand and laid them on the table. Whilst 
Gras was dictating hisî Will, Quesnel was sit- 
ting, 1 had on my right hand side Mr. Rault, 
Mr Ducray on my left, on the left of Mr. 
Ducroy was Mr. Gras. I cannot say whether 
Quesnel or Descube was nearest Gras but both 
were present between Rault and Gras." 

Again the witness Quesnel depones : 

" On the day of the Will, when I arrived 
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at Gras house, I foûTid there Jacques Descube, 
Vîtry and Fabien Rau)t and the Notary, no 
one else. When the witnesses and Notary 
. were all there Gras told the Notary what he 
wished. '' And again : ^^ When I arrived, 
there was Mr. Gras under the verandah, near 
the bedroom, Fabieîi Rault in the bedroom 
with the Notary, Descube came immediately 
after and Vitry arrived one or two minutes 
after. Tastourel came a moment afterwards. 
Pastourel arrived a quarter or half an hour 
after my arrival. 

" He came into the room and went out 
again and left. He was not present at the 
Will. 

" I believe it was Pastourel who offered a 
chair to Descube when he arrived. He was 
walking in the room, when Pastourel offered 
him a chair." 

When re-examined, at a later stage of the 
case, the same witness deponed : 

" Whilst Gras was dictating his Will, the 
four witnesses were present around the table. 
I know Jacob Descube, he was a witness to 
the Will. Whilst Gras was giving the names 
and shares of his legatees. Descube was pre- 
sent, quite close to tlie table. I can swear 
that jïositively." 

(Cross examined :) ^' All the witnesses had 
arrived, except Descube ; but the Notary 
would not begin the Will until Descubc came. 
Pastourel went for him and as soon as he 
arrived the Will was begun. Mr. Descube 
come in last ; we waited for him ten or fifteen 
minutes before the Will was begun. No one 
else was expected and I do not know why Des- 
cube came late. As he kept a shop he may 
have been detained by his business. I have 
not the slightest doubt that Vitry had alrea- 
dy come when Descube arrived, f^astourcl 
and Dcscube came together. When I arrived 
there, there were present Jean Fabien Rault, 
Dr. Vitry and the Notary. In the interval 
of ten or fifteen minutes before Descube's av- 
rivnl the Will was not begun. We smoked 
our cigars during that interval, no one spoke 
of the Will." 

Farther the witness Rault tells us : 

*' When I arrived at the house I saw Gras 
sitting in a room which was used as a bed- 
room and sitting-room at the same time, at a 
table, having Ducray on one side and Dr. 
Vitry on the other ; Mr. Quesnel was also 
sitting in the same room. Descube arrived a 
moment afterwards with Mr. Pastourel. Mr. 
Ducray then informed us that Gras was 
about to make his Will, asked us to act as 
witnesses, and inquired wliether we were re- 



lations by blood or marriage to Mr Gras. 
We answered that we were not. Ducray then 
asked Gras what were his intentions and his 
Will. Mr. Gras dictated his Will and Mr. 
Ducray noted down what he said before en- 
grossing the Will. Mr. Ducray noted what 
Gras told him on a simple sheet of paper, as 
far as I can remember, it was with a pencil. 
Mr*. Gras named the persons to whom he be- 
queathed his property and the share which he 
gave to each. After Ducray had taken down 
those notes he asked Gras whom he named 
as his testamentary executor, and Gras said 
George Pastourel. He then read over the 
notes he had taken to Gras and asked him if 
thev were conformable to his Will ? Gras 
then made an observation about his brother's 
name, which he said was Baptistin and not 
Baptiste. When l)e had made the observa- 
tion, Mr. Gras said the notes were exact. 
The Notary then engrossed the will. " 

The Notary, himself, depones as follows : 

^' Messrs. Quesnel, Fabien Rault, Dr. Vitry 
and Mr. Descube were witnesses to the Will. 
I was talking to Gras when the witnesses 
arrived. I called in the witnesses and asked 
Mr. Gras to dictate to me his Will in their 
presence ; which was done. 

" As far as I remember, M. Gras was alone 
when I entered the house ; the witnesses had 
not yet come ; I remained some time before 
their arrival. Pastourel did not remain with 
me then. I remained alone with Gras. I 
spoke to him about his Will. I questioned 
him about his having sent for me to make his 
Will and upon his answer, I asked Pastourel 
to send for the witnesses.* After talking to 
Gras and seeing that he wanted to make his 
Will, I enquired for Pastourel to send him 
for the witnesses. It was only after ascertain- 
ing the wish of Gras to make his Will that I 
enquired and sent for the witnesses. As far 
as r remember, they were not long in coming. 

'* Whilst Gi-as was dictating his Will, the 
witnesses were sitting or standing around the 
table." 

On his re-examination, the Notary de- 
poned : 

" I drew up the Will o|* the late Mr. Gras. 
It was dictated to me in' presence of the four 
>vitnesses. Descube was present when the 
dictation began. I am very sure of the ans- 
wer I have just given. 

" I cannot say who were the first witnesses 
to arrive ; they came after me, all of them. 
It may be that one of the witnesses came with 
me. It may be that he recollects the feet 
better than 1 do. 1 have an impression that I 
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came alone, but I do not remember distinctly. 
I do not remember which of the witnesses 
came last. I know that I was talking^ to 
Gras. I asked for the witnesses. I do not re- 
member whether I waited for any of the 
witnesses. I talked privately to Gras. On my 
. arrival I talked alone with Gras ; he was 
alone when I arrived. It was only after I 
had satisfied myself of what Mr. Gras wished 
that I sent for the witnesses, and they came. 
Whilst I was transcribing the notes dictated, 
the other parties were in the same room with 
me. Whilst the dictation was taking place 
they were sitting or standing up round the 
table ; Dr. Vitry was on my left hand ; as to 
the position of the other parties I do not re- 
collect. When the dictation was over they got 
up and walked about. 

" I was busy transcribing the note? dictat- 
ed. I do not know whether they left the room 
or not whilst Gras was dietatini?. lie was 
sitting on a chair at the table. I swear that 
Gras never left the room and went into the 
verandah. He remained sitting in the same 
chair where he had dictated his Will. I can- 
not swear that none of the witnesses left the 
room. Whilst the Will was being dictated 
they were all present.. Whilst I was trans- 
cribing the noies, I do not know what was 
^oing on behind me. I stated in the Will 
itself that all the witnesses were present whilst 
I was drawing up the SVill, because I sup- 
posed they would not have quitted the room. " 

It has been argued and very properly argued, 
l)y the Defendants, that as they have a deed 
ill their favor, ex facie formal and authentic, 
the burden of proof for setting it aside must 
rest upon the shoulders of the Plaintiffs. They 
also make the pertinent enough remark that 
the witness Descube, who swears so positively 
that he was not present when the Will was 
being dictated, has put his subscription to the 
notarial Instrument- wliich bears that the 
whole was don ^ in the presence of tlio 4 wit- 
nesses. It is worthy of reuiark that Merlin 
is of opinion that the depositions of the wit- 
nesses on oath, in Court, contradictory of 
their signature adhibited to the testament, 
ought rarely if ever to be admitted. It 
appears to us that this is going too far. The 
recital of the deed, when it is read over, may 
not attract, at the moment, the att(;ntion of 
the witness and even if it does, he may not 
see the whole of the effects or consequences 
that may be attributed to the fact of his subs- 
cription of the deed. The matter is we think, 
very well put by Tr^oplong § 1568 Do^nit, 
and Test : " II est possible qu'un témoin ins- 
trumentaire ait légèrement attesté une chose, 
dans un acte où il n'était qu'assistant. Mais 
lorsque son caractère le fait supposer incapable 
d'un mensonge, rejet tera-t-on pour cela la 
déposition solennelle et assermentée qu'il fera 



en présence. de la justice ? Autre chose est dé- 
poser en justice, sous la foi du serment, autre 
chose certifier dans un acte l'observation de 
certaines formalités dont on n'apperçoit pas 
toujours l'in^portance. C'est au juge à appré- 
cier le caractère du témoin, son degré de cré- 
dibilité, et de voir s'il agit par impulsion su- 
bor native, ou pour rendre hommage à la 
vérité." 

We must, therefore, Cîarefully weigh the 
evidence of Descube, along with that of the 
other witnesses. It was argued that he is ad- 
vanced ill life and not in robust health and 
his memory cannot be relied upon, hut he tra- 
velled twice from his residence which is up- 
wards of 30 miles from Port Louis and appea- 
red in (/ourt, on two occasions, and gave his 
evidence in a manner which, as we have already 
said, made a very favorable and strong im- 
pression upon the C'ourt 

It appears to us that this is a case in which 
the old maxim tesiimonii ponderanda 7ion w«- 
meranda sunt is peculiarly applicable. What 
is the nature of the evidence opposed to that 
of Descube ? The Notary tells us that all the 
operatif)n, including the dictation, was per- 
formed in presence of the four witnesses. We 
do not doubt that he believed this and sup- 
posed that every thing was, which ought to 
have been, and we find him naturally sup- 
porting his own deed. But we have seen that 
he candidly admits that he does not know if 
the witnesses left the room or not, during 
the dictation, and cannot swear that they were 
all present while the Will was being dicta- 
ted. 

Again, we are satisfied, upon the evidence, 
that, of all the witnesses, Descubes arrived 
the last, and he appears in the deed last in 
order of the witnesses. He was not one of 
the four witnesses originally c(nitemplated. 
He was brought in, at the end, to supply the 
place of a witness who had failed to attend, 
and the rest of the party were kept waiting a 
considerable time for him. All this tends to 
support Descube's account of the matter that, 
in truth, something had been done before his 
arrival. 



The other witnesses affirm, as we have 
seeiî, that Descube was present all the time 
of the dictation ; but they do not mention 
any special fact which attracted their atten- 
tion particularly, so as to enable them posi- 
tively and pointedly to state this on onth, 
while Descube, himself, swears that there was 
no dictation while he was there ; that it was 
closed or fust closing at the moment of his 
arrival. He depones specially as to the point 
of time when he first app<?ared at the house 
of Gras, and in the chamber where the Will 
was being made, Tliis special and pointed 
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testimony^ as to the time of his arrival, by one 
of the witnesses who, of all others, must have 
best known the fact, is what adds so much 
force to his evidence, and entitled it, we think, 
to a predominating weight in the present in- 
quiry. 

On the whole, and after the best considera- 
tion in our power of all the evidence, we 
think that the Plaintiffs have established that 
one of the witnesses was not present during 
•the whole time of the dictation of the Will. 
Looking at the very strict rules of law pre- 
vailing in France and in this Colony as to 
the forms to be observed, under pain of nulli- 
ty, in the framing of such Testaments as the 
present, we think this is fatal to the validity 
of the Will. 

It is not necessary that we should follow 
up the other reasons of nullity alleged by the 
Plaintiffs. 

The Judgment of the Court is, therefore, 
for the Plaintiffs ; but as the ground on which 
the case has been decided was not brought 
forward till a late stage of the case, we do 
not find the Plaintiffs entitled to Costs. 



SUPREME COURT. 



Interdiction, — Family Council, — Juris- 
diction OF THE Master's Court, — ^Ap- 
peal FROM a Judgment of the Master. 

All Petitions for interdiction ought to be 
adressed to the Supreme Court, and after 
a reference to the Master y to conduct and 
manage the enquiry ^ the Court will give 
Judgment upon the application. 

Any member of a Family Council has the 
right to raise an objection which strikes at 
the competency of the whole procedure. 



Before : 

His Honor Sir C. F. Shand, Knight, C. J., 

and 
His Honor Mr. Justice Gorrie. 



CANTIN,— Appellant. 

versus 

VINCENT GEORGES,~Respondent. 



Hon. V. Naz,— Of Counsel for Appellant 
W. Hewetson, — Appellant's Attorney. 

E. Pellereau, — Of Counsel for Respondent. 
J. G» Tessier, — Respondent's Attorney. 



18^/* May 1871. 

This is a Appeal from a Judgment of the 
Master, in the matter of the application of 
Vincent Georges and wife, for the appointment 
of a ^* Conseil Judiciaire" to widow Cantin. 
On a Petition to the Master, tlie relatives had 
been assembled in Family Council under the 
presidency of that officer to give their opinion 
on the state of mind of widow Cantin, and 
also as to the propriety of appointing a ** Con- 
seil Judiciaire." — ^An objection was thereupon 
taken by Lisis Cantin and Eugène Cantin^ 
sons of the lady proposed to be interdicted, to 
the legality of the Family Council, on the 
ground that all Petitions for Interdiction were 
solely within the competency of the Supreme 
Court. 

The Master, after hearing parties, decided 
in favor of the legality and competency of a 
Petition for Interdiction which had been 
addressed to himself in the first instance, and 
been seen by the '' Ministère Public. " 

The point was argued before us by HoN.V. 
Naz for the Appellants and E. Pellereau for 
the Respondents. The former contended that 
the words ^'conduct and manage" in the 2nd 
paragraph of Art. IV of the Order in Council 
of 23rd October 1851, defining the duties of 
Master of the Supreme Court, did not give to 
the Master original Jurisdiction in the matter 
of Interdictions, but simply authority to pro- 
ceed after a reference had been duly made to 
him for the purpose, by the Supreme Court. 
The latter objected to the appeal ' on two 
grounds : lo. that the objection had been taken 
not by or on behalf of the proper Defendant 
in the proceedings, but by a member of the 
Family Council, and 2o. that even if the Mas- 
ter had no exclusive jurisdiction in the matter 
of interdictions, he had, at least, a concurrent 
jurisdiction with the Supreme Court, itself. 

The main question involved here, viz : the 
competency of originating proceedings in in- 
terdiction before the Master, possesses greater 
interest from the fact that several recent cases 
have been begun before thjg; officer. 

The acting Substitute Procureur and Ad- 
vocate General, (Mr. IiÉclezio, whose conclu- 
sions on legal points were always so worthy 
of attentive consideration) considered that the 
contention of the Respondents was bad on 
both points. 
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We agree wîth him as to the right of any 
member of the Family Council to raise an ob- 
jection -which strickes at the competency of 
the whole procedure, and the more especially 
in this case as the objectors were sons of the 
lady sought to be interdicted. 

As to the question of jurisdiction, after 
giving every consideration to the arguments 
on both sides, and to the Judgment of the 
Master on the point, we are of opinion that 
the words in the Order of Council giving au- 
thority to the Master to " conduct and mana- 
ge" interdiction, must be read in connection 
with the words with which the paragraph 
opens, viz : " that the said Supreme Court 
shall have an officer to be styled the " Master " 
thereof, " and that so taken, the words do not 
imply in the Master an original Jurisdiction 
apart from the Court of which he is the 
officer. 

Except in those matters which require the 
exercise by the Master of his ministerial 
power. But in matters calling for the exercise 
of his judicial |X)wers, as in the case of an in- 
terdiction like the one now before the Court, 
these powers cannot be exercised but upon a 
reference from this court, unless original ju- 
riediction have been and should hereafter be 
given to the Master by a Colonial Ordinance. 

AU Petitions of this nature ought to be 
addressed to the Supreme Court, and after a 
reference to the Master to conduct and mana- 
ge the enquiry, the Court will give Judginent 
upon the application. 

This appears to havo been the course follow- 
ed after the Order in Council had become law, 
and 'it is to be regrette that any deviation 
from that course should have crept into more 
recent procedure. ' 

Appeal allowed. 



SUPËEME COURT. 



Survey of land, — "Action kn bornage," 

— Boundary lines. . 

Action for a Judgment appointing a Land 
Surveyor to determine certain boundary 
lines. 



Before : 

His Honor Sir C, F. Shand, Knight, C. J. 

and 
His Honor Mr. Justice J. Gorrte. 



BOUR,— Plaintiff. 

versus 

PELLEGRTN,~Defendant. 



L. RouiLLARD, — Of Counsel for Plaintiff. 
VoLCY G. DucRAY, — Attorney for same. 

Hon. V. Naz, — Of Counsel for Defendant. 
H. Bertin, — Defendant's Attorney. 



Urd May 1871. 

This is an Action at the instance of Mr. 
Bour the proprietor of ^^ St, Avoid ^* Estate 
(formerly " L^ Avenir"*) originally enteted 
against Mr. and Mis. Pellegriu residing at 
(/urepipe, and now insisted in since the death 
of Mme Pellegrin, against her heirs and also 
against Henri Descroizilles of the District of 
Savane, in which the Plaintiff prays the 
Court to order and decree that certain pieces 
of land described in the Declaration, are the 
property of the Plaintiff and form part and 
parcel of his said Estate of " St. Avoid, " and 
also to appoint a Land Surveyor to determine 
and mark out on the ground certain lines set- 
forth in the Declaration, as boundary lines of 
the Plaintiff's property. 

The Declaration also prays that the Court 
do order the Land Surveyor to measure and 
mark out the boundaries of other two plots 
of ground of which the Plaintiff alleges him- 
self' to be owner and that he be put and 
maintained in possession thereof. 

A case between the same parties was bîîfore 
the Court last year, the Plaintiff then praying 
for a survey and settlement of boundaries, 
when a Judgment was pronounced holding 
that there were, in fact, rival plans and rival 
pretentious of property which had, first, to be 
^adjudicated upon. 

The former Action was not dismissed, but 
allowed to be over until the issue of the 
question which has been raised in the present 
Action had been determined. 

The contention of Mr. Bour with regard to 
the main part of the case, viz : the boundary 
of St, Avoid'' is that, from the only plan 
which he could find in the public *' archives, '* 
one of Balisson, of 1816, the boundary be- 
tvve{>n his property and t^at of the heirs 
Pellegrin, ought to be drawn in the manner 
contended for by him, and if properly laid 
down on the lands by a Laiid Surveyor, 
would give him upwards of 50 acres which 
are now possessed by Pellegrin. 
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The answer to this contention was in our 
opinion conclusive. First, it was pointed out 
that the plan of 1816 was not intended to 
regulate any boundary between the prede- 
cessors of Mr. Bout and the Pellegrin pro- 
perty, but it was to fix and determine the 
** balisage " between the predecessors of Pel- 
legrin and Descroizilles. 

The line between " SL Avoid " and the 
Pellegrin Estate was merely laid down on 
that plan to giro a general View of its posi- 
.tion, and had nothing to do with the matter 
then in hand or with any fixincr of bounda- 
ries between ** *S/. Avoid " and the nei'gh- 
bouiing estates. 

Had this plan been cited against Mr Bour, 
he could clearly have disputed its authority 
or applicability. 

But it appears that the plan of 1816 was 
not the only one in existence. 

There was a prior plan by Balisson in 1815, 
made at the request of Bretonnache the pre- 
decessor of Mr Bour, to settle the very boun- 
dary in dispute between what is How '* St, 
Avoid " and the Estate of the heirs Pellegrin. 
An incident occurred in connection with this 
plan to which we must allude : While the 
parties were contending as to these bounda- 
ries, Mr William Mars, a Surveyor's assis- 
tant, who represented Pellegrin, obtained 
from Mr Rivet, Sworn Land Surveyor who 
represented .Mr Bour, the sum of §40 for a 
Plan and "Procès Verbal" of Balisson of 1815. 
Mr. Mai-s signed the receipt for the $40 as 
for one Mr. Cyprien Nalar whom the Plaintiff 
alleges to be a supposed person altogether. 
However this may bo, a plan which certainly 
ought to have been in the public '' archives," 
if not in the possession of the parties whose 
interests were directly involved, was thus 
bought and sold. Mr Bour alleges that he 
authorized its purchase on the allegation of 
Mars that it would settle the dispute in his 
favour ; but this is a statement which has not 
been supported in any way by evidence. In 
point of fact it settled the question against 
Mr Bour, not merely because the plan was 
between his predecessors and the heirs Pelle- 
grin for the adjustment of the very boundary 
in dispute, but because it is in conformity 
with the earlv title deeds of the propertv 
'' Si. Avoid.*' 'This plan of Balisson of 1815, 
we regret to say, was destroyed by Mr Bour 
when he found it was not in conformity with 
his pretentions, but the Surveyor Ribet had 
taken a copy, anS that copy certified by Mr 
Ribet as being conform to the destroyed plan 
of Balisson, has been produced. Even if no 
copy of this plan had been produced we 
would have been disposed to conclude, in 
conformity with a presumption of the law, 



that a document of this kind, when destroyed 
by a litigant, is against his interest. The act 
of Mr Bour was a very improper one, and on 
this head we might have said more^ were it 
not that by the mouth of his Counsel that 
gentleman expressed at the Bar his great re- 
gret for the blâmable act which he had com- 
mitted. We must also, however, express our 
surprise that in a Colony which possesses 
both a Land Court and a Surveyor General's 
Department for the deposit and preservation 
of such documents, a plan of Balisson of 1816 
should have been made the subject of the 
singular traffic to which we have referred. - 

Upon this part of the case, therefore, we 
hold that the Action is untenable and that the 
boundary between the property of the Plain- 
tiff and the Defendant Pellegrin has been 
settled by the plan of 1815 and that there is 
no poition of ground, under any rectification 
of that boundary, to be declared the property 
of the Plaintiff. 

As to the two small plots of ground, the 
Action would, probably, not have been enter- 
ed for these alone, and the difficulty in regard 
to them does not assume any very tangible 
shape with which the Court can deal. 

Pellegrin had purchased and was in posses- 
sion of the whole or a greater part of certain 
plots before Bour's purchase, and if the position 
of the portion which the latter purchased is 
not so distinctly setforth in his title as to be 
able to identify them on the ground, these 
Defendants contend that that gives him no 
right to interfere with them in the possession 
of the plots formerly purchased by them and 
of which they have been in possession. * Mr. 
Bour ought to have ascertained what it was 
he was purchcising and the state of the title, 
but as he did not and cannot allege with 
precision what it is he claims against Pelle- 
grin, if any thing, they hold that the Action 
in regard to these plots, must be dismissed 
also. We think there is a good deal in that 
contention ; but as it appears that the Defen- 
dants Pellegrin admit that as regards part, at 
least, of one of these plots, they are in occupa- 
tion solely as tenants and offer to give it up 
after the crop has been removed, and that a 
practical difliculty has arisen as to the deter- 
mination of the boundaries of the remainder, 
we are unwilling to send away without a re- 
medy a party who has come to a Court of Jus- 
tice in good faith to have his rights defined ; 
we, therefore, remit to Mr. Duncan, Govern- 
ment Land Surveyor, to proceed to the spot, 
and from the titles produced and the expla- 
nations of parties, to report to this Couit a 
sketch of the plots belonging to Mr. Bour 
with a written description of the bounda- 
ries as setforth on the sketch which may form 
the basis of a Judgment defining Mr. Bour*s 



1871J 



COURTS OF MAURITIUS, 



77 



property in the plots in question. The costs of 
Mr. Duncan to be paid by Mr. Bour. 

As it is possible, however, that the parties 
may not think it necessary to incur this ex- 
pense, and in the hope that the matter may 
now be settled in a neighbourly manner, we 
think it right to dispose of the question of 
cost which have hitherto been incurred. These 
must be borne by Mr. Bour, both as regards 
the Defendants Pellegrin and the Defendant 
Descroizille, whom, moreover, we now dischar- 
ge from the Action. 

As regards the previous case which was 
sisted, we direct it to be put to this, roll in 
in order that it may be disposed of in confor- 
mity with this Judgment. 



BAIL COURT. 



Opening of crbdit, — Balance. 

Where a merchant had opened a credit of 
$ 1,000 to a trader^ binding himself to 
make furnishings to the latter to that 
amount y payable by accounts accepted by 
the trader and promissory notes granted by 
him; and where such accounts accepted and 
promissory notes to the amount of more 
than $ 500 were unpaid at maturity, the 
Court decided that the trader was not en- 
titled to insist for the delivery of goods by 
the merchant of the margin or portion of 
credit agreed upon that remained unex- 
hausted at the time of such maturity of the 
accounts accepted and promissory notes. 



MERVEN,— Plaintiff, 



versus 



MAZAUD & Co.,— Defendants. 



Before : 
His Honor Sir C. F. Shand, Kt. C. J. 



V. Delafaye,— Of Counsel for Plaintiff. 
6. A RiTTER, — Plaintiff's Attorney. 

L. EouiLLARD, — Of Counsel for Defendants. 
J' PiGNÉGXJY,— Defendant's Attorney. 



nth June 1871. 



This case was heard in the Bail Court, 
some time ago. At the conclusion of the ar- 
gument I pointed )OU.t to the; ^parties,. that it 
would be desirable to know if the parties who 
had given a certain guarantee, admitted that 
it was what is usually termed a running gua- 
rantee for the balance that might be due at 
any time, not exceeding a certain fixed sum. 
These parties have now signed a document 
bearing that their guarantee is a running one. 

It is shewn in evidence that the Defendants, 
in the agreement with the Plaintiff, of 3rd 
July 1869. on the recital of the «guarantee 
above referred to by Messrs. Gausseran and 
Hardy to Messrs. Richer & Co., having been 
assigned in tlieir favor, undertook to supply 
the Plaintiff with the articles of merchandize 
necessary for his business, to the amount of 
% 800 or $ 1,000 X)n the same terms as to set- 
|;lement as those already existing between 
them. This was by accounts accepted by the 
Plaintiff and promissory notes gianted by 
him for the amount of the a(?counts. A course 
of dealing followed on this fooling, and we 
find that the Defendants in their letter of 1 1th 
August 1870 recognized their obligation to 
supply the Plaintiff with the articles he wish- 
ed, but stated that they were unable to do so, 
as no articles of the sort wished by him, had 
arrived by the mail. 

The Plaintiff, now that the Defendants re- 
fuse to make further furnishings to him, in- 
sists that they shall be ordered to fulfil their 
contract and go on supplying ^lim, with goods 
as formerly. 

He expressly admits that it is due to them 
the sum of $ 559.16c. for which he is now- 
sued in the Supreme Court, but he pleads 
that there is still a. considerable margin or 
portion of his credit of $ 1,000 unexhausted 
and he insists for delivery of certain articles 
up to the value of that margin. This sum of 
$ 559.16c. is long past due by the Plaintiff 
and he is sued for it in the Supreme Court, as 
we have already noticed, and he has no de- 
fence against the demand. 

In the face of so large a sum actually due 
for furnishings by the Plaintiff to the Defen- 
dants, for payment of which the latter have 
been obliged to sue the Plaintiff, I do not 
think that the Plaintiff is entitled to a Judg- 
ment of the Court obliging the Defendants to 
deliver a farther supply of articles of mer- 
chandize, more particularly as the guarantee, 
in any view, cannot oblige the securities be- 
yond the sum of $ 500 or $ 250 each. The 
condition of the arrangement between the 
Plaintiff and Defendants was that things 
should go on " toujours dans les mêmes ter- 
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mes de règlement déjà établis entr'eux/' t. e»^ 
payment by accepted accounts and notek. The 
Plaintiff has failed to perform ^ the condition 
and must take the consequence. 

Judgment will therefore be entered for the 
Defendants^ with costs. 



BAIL COURT. 



Cessio Bonorum, >— Balance-sheet, — Ap- 
peal FROM A Judgment of District 
Magistrate. 

Where the Defendant, on a Plaint hefore a 
District Court, argued that he had obtained 
the benefit of a Cessio Bonorum and that 
he could not be sued for a debt incurred 
prior to the Judgment granting leave to 
inake the Cessio Bonorum, the Court ruled 
that the debt not being included in the ba- 
lance sheet of the Defendant, nor noticed 
at all in the proceedings for Cessio Bono- 
rum, there was nothing to prevent the cre- 
ditor appealing to his common-law right as 
creditor tvishing to take a \rudgment for 
his lawful debt. 



GELLÉ, — Appellant, 



versus 



TUYAU ,— Respondent, 



Before 



His Honor Sir C. F. Shand, Knight, C. J. 



E. PELLEREAir,-^Of Counscl for Appellant. 
N. Arnaud, — Appellant's Attorney. 

L. Cox, — Of Counsel for Respondent. 
J. GuiBERT, — ^Respondent's Attorney. 



ISth June 1871. 

In this case, the District Magistrate of 
Flacq dismissed, witli costs, a Plaint at the 
instance of the now Appellant against the now 
llespondent, alleging that the Defendant (Res- 
pondent) was debtor to tlie Plaintiff (Appel- 
lant) in certain sums of money amounting to- 
gether to $ 181.8 for work and labor done. 



the accounts for which had been accepted by 
the Defendant. 

The defence was that the Defendant had 
obtained the benefit of a Cessio Sonorum 
some years ago (1864) and that he could not 
be sued for a debt incurred prior to the Judg- 
ment in the suit of Cessio Bonorum. 

The Magistrate, as we have seen, gave ef- 
fect to this plea, and dismissed the Plaint. 

Counsel were heard on the Appeal. 

THE COURT. 

This Judgment must be recalled.* The debt 
of the Plaintiff (Appellant) was not included 
in the balance sheet of the Defendant (Res- 
pondent) in his Action of Cessio Bonorum, In 
fact, the Appellant's debt has not been decided 
upon or liquidated by any Judgment of a 
Court. It may be very important for liim to 
have a Judgment. This may affect prescrip- 
tion, may give the benefit of Ordinance No. 
16 of 1869 as to unsatisfied Judgments, and 
may be attended with other advantages to the 
Plaintiff (Appellant). 

In the circumstances here, when the debt 
was not noticed at all in the Cessio Bonoramj 
there is nothing to prevent the creditor ap- 
pealing to his common-law right, as a creditor 
wishing to take a Judgment for his lawful debt. 
Execution upon that Judgment may be a dif- 
ferent thing and will be governed by the cir- 
cumstances in which the debtor may be placed, 
or may place himself by his own conduct. A 
similar course has been followed in other case» 
in this Court, as in Martinet v. Tonnet^ (124 
September 1866, not reported.) 

The 'Court, therefore, admits the Appeal 
and recalls the Judgment of the Magistrate, 
with costs of the Appeal in favor of the Ap- 
pellant, and farther remits the case back to 
the Magistrate to hear the case on the merits, 
and to pronounce such Judgment as to him 
may seem just and to dispose of all questioiis 
of costs in the District Court. 



SUPREME COURT. 



Appeal to the Privy Council. — Jueis- 

DTCTION. 

Although no value was stated in the Plain- 
tijfs^ Declaration^ the Court ruled that h 
had a right to appeal to the Privy Council, 
the question at issue being the validity of 
a Will, the value of the succession not 
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being in dispute^ the absence of such enun- 
ciation in the Declaration having been sup- 
plied by reasonable evidence in the shape 
of affidavits followed by the admission of 
parties, and the Plaintiff' being a Testa- 
mentary Executor as well as a legatee 
under the Will. 



PASTOUREL & Ors.,— Plaintifis, 



versus 



VALENTIN & Ors.,— Defendants. 

In Re : 
VALENTIN & Ors.,— Plaintiffs, 



versus 



PASTOUREL & Ors.,— Defendants. 



Before 

His Honor Sir. C Farquhar Shand, Kt., 

Chief Judge, and 

ft 

His Honor Mr. Justice Gorrie. 



G. GtJiBERT, — Of Counsel for Greorge Pastou- 

F. Robert^ — ^Attorney for same. [rel. 

E. Pellereau, — Of Counsel for Heirs Mamet 
C. RoussET, — Attorney for same. 

G. Pilot, — Of Counsel for Eudoxc Lolliot. 
J. Halais, — Attorney for same. 

P. L. Chastellier, — Of Counsel for J. C. 

M. Gras, F. J, Gras> 
Valentin & ux, Bré- 
moi^ & ux, Fouques 
& ui? Victor Esprit 
&Méguire&ux. 

A. J. Colin, — Attorney for same. 

L. RouiLLAUP, — Of Counsel for F. Pastourel 

& Baptistin Gras. 
P. E. DE Chazal, — Attorney for F. Pastourel. 

J. PiGNÉGUY, — Attorney for Baptistin Gras. 

EuG. Bazire^ — Of Counsel for Lœtitia Guiot. 
J« Geo. Tbssier, — ^Attorney for same. 

L. Cox, — Of Counsel for Widow Vivian. 
G. A. RixTERj — Attorney for same. 



ISth June ISll. 

This was an application for leave to appeal 
from the Judgment in the case of Valentin 
& ux & ors., V Pastourel & ors., dated 16th 
May last, to Her Majesty in Council. {Supra. 
Page 68.) 

GuiBERT, for Georges Pastourel. Pastourel 
asks to be allowed to appeal both as the Tes^^ 
tamentary Executor of the late Mr. Gras and 
also as a legatee under the will of 7io ^^ ^^^ 
whole estate. The estate is worth $ 30,000 
at least. This was stated by the other side 
in their opening and I put in an af&davit of 
Mr. Gondre ville, one of the valuators often 
employed by the Court. 

He swears that one portion of it alone is 
worth $ 5,700. The powers of a Testamen- 
tary ExRcutor -are very large by the " Code 
Civil " Art. 1034 & seq : — Demolhombe 
5^—67. I am joined by several of the legit»- • 
tees whose interest joined to my private in-* 
terest is more than £ l^OOO Demolhombe 
§§ 77. p. 65 : Brdzaud's Reports, p. 82. 

Chastellier, for Respondents. This de- 
mand is incompetent. The Declaration ought 
to have shewn on its face that the value of 
the Estate was about £ 1,000, Piston's Re- 
ports 1—125 : 2—62. The estate will not 
realize £ 1,000 ; at least a valuable portion of 
it, a house at Mahebourg has been sold for 
$ 625. The personal iiite'rest of the parties 
wishing to appeal is far too small. It must 
be £ 1,000 as this Court has often decided 
Piston's Reports VIII. 93. Marcadé on Art : 
1831 of the Civil Code. 

m 

Rouillard for Baptistin Gras. The Code 
gives no right to an Executor to appeal, only 
to intervene, Demolhombe. Vol. V — 62. 

Guibert replied. 

At the close of his argument His Honor 
the Chief Justice delivered the Judgment 
of the Court : 

We have it now substantially admitted, on 
both sides, that the value of the Estate is 
above £ 1,000. The question of the right to 
appeal, in the circumstances occurring here, is 
so far a new one in this Court, that we do 
not remember having to deal with any appli- 
cation for leave to appeal on the part of a 
person in what may be called a representative 
capacity like a Testamentary Executor. 

The powers of that Officer are defined by 
the " doBB Civil, " in the articles referred 
to, and they are by no means so narrow and 
restricted as the Respondents have contended. 
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He IS bound to watch over the execution 
of the Testament, and in case of difficulties 
arising in carrying out its provisions he must 
step in to see that they are faithfully followed 
up. 

This will, we think, a fortiori sustain his 
title to support the Testament when brought 
under challenge as was tlie case here, assum- 
ing always that the Court is satisfied that he 
acts in good faith. The words of the Order 
in Council are of course our Charter for 
appeals. Now what does it say ? " In case 
*^ any such Judgment, decree, order or sen- 
" teiice shall be given or pronounced for or 
** in respect of any sum or matter at issue 
** above the amount or value of £ 1,000 ster- 
" ling or in case such judgment, decree, order 
*^ or sentence shall involve, directly or indi- 
*' rectly, any claim demand or question to or 
respecting property or any civil right 
amounting to, or of the value of £1,000. " 



€€ 
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The issue tried before us was Will or no 
Will ; it was the general question affecting 
the whole matter of succession and tlie inter- 
ests of all parties, now admittedly above 
'£1000. This is enough under the Order in 
Council. We are not disposing of the case of 
a single legatee, whose legacy, under £1000, 
is challenged on some defect, say of the ex- 
pression of the real intention of the testator 
in the clause giving him the legacy. There, 
the general validity of the whole Testament 
would not be raised, only one isolated matter 
in which an appeal would not be competent 
if the value were below £1000, as we have 
held in similar cases referred to from the 
Bar. 

As to the argument of the Respondents 
that the sum stated in the Declaration must 
be the test of appeable value and if no value 
is stated in the Declaration there will be no 
right of appeal, we cannot sustain so broad 
a rule. 

No doubt the sum stated in the Declaration 
is very often conclusive as to the amount 
actually in issue, as in the case of damages 
referred to by consent and reported by Piston. 
A man who asks simply $4,000 of damages 
is debarred from getting more ; if he succeeds 
the Court cannot go ulter petita, and no 
appeal would lie in so clear a case of want 
of the statutory value. Here, there was no 
noccfcisitv to set forth the value in the Decla- 
ration. The value of the succession was not 
in dispute, and the absence of such an enun- 
ciation may be and has been supplied by 
reasonable evidence in the shape of affidavits 
followed by the admission of parties. 

Had we more doubt on the matter than we I 
entertain, we should allow the Appeal, as we 



are always desirous that when the case is at all 
within the Order of Council, our Judgment 
should not be final but should be submitted 
to the review of the higher Court. 



BAIL COURT. 



Interpleader, — Notice of Defence,— 
Provisional Seizure, — Nonsuit. 

/» the matter of an Interpleader ^ where the 
party seized has been summoned to appear, 
the Court ruled that his presence was not 
required for the purpose of such interplea- 
der and ordered that he be put out of cause, 
with Costs, 

No notice of Defence are required in matten 
of Interpleader. 

Where on a principal Action being entered 
before the Supreme Court by a creditor 
against his debtor y and a provisional seizure 
being concurrently made by leave of a 
Judge at Chambers^ at the request of suck 
creditor y of the goods of such debtor y a third 
party having thereupon intervened and 2f 
^^y of Interpleaded' claimed the ownership 
of the objects seized and the Plaintij 
having afterwards elected for a nonsuit on 
the principal Action, the Court, on the dtg 
fixed for hearing parties on the InterpUnp^ 
der, ruled that the provisional seizure had 
not been anntdled by the nonsuit, and 
parties ought to be heard on the merit* 
the Case. 




JULES BAYA,— Plaintiff. 

versus 

EDGAR GRASSY,— Defendant, 

Before : 
His Honor N. G. Bestel, First Puisne Judge. 



L. Cox, — Of Counsel for Plaintiff. 
J. Mercier, — Attorney for same. 

E. Pellkreau, — Of Counsel for Defendant. 
U. Hitié, — Attorney for same. 



l^th July 187L 

Jules Baya, an alleged creditor of the Defen- 
dant Edgar Grassy, for the sum of $ 500, 
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minus J 150.75, leaving a balance of $347.25 
alleged to be still due by the said Defendant 
to the Plaintiff^ the said sum of $ 500 being 
the amount of a '*bou" subscribed by the said 
1>efendauty obtained from the Judge at Cham* 
bers an Ord.T for a provisional seizure of the 
goo(is and chattels of the Defendant Edgar 
Grassy, Tlie seizure was made by Usher 
Desir Mai, on the ^8th April and 1st May 
now last past, of the goods an(\. merchandize 
composing the stock-in-trade of Edgar Gras«y 
at the corner of d' Artois and Gaiety streets, 
as well as of other goods and merchandize 
lying aud b<*ing in the collar of a house situate 
in bhort and d'Artois street, Port Louis, be- 
longing to Adelcy Grassy and wife, the father 
and motiier of the said Defendant Edgar 
Gra«sy. 

Îhe Defendant was summoned,.on Srd May, 
ppear before the Bail Court, on the 17th 
May now last past, to shew cause why he 
should iiot be condemned to pay to the Plain- 
tifi the said balance of S 347.1^5 and father 
why the provisi<»nal seizure aforesaid should 
not be converted into a ** saisie exécution" and 
the goods and merchandize sold pursuant to 
law, with interest and all costs of suit. 

On the Srd day of M^y now last past, a 
Notice was served on Désir Mai the Usher 
who had made the seiztire aforesaid, by one 
Epidariste Grassy, claiming as his property 
the articles in the Notice set out and therein 
alleged to have been unduly seized. 

The Usher, on the same day, obtained from 
the Registrar of the Supreme Court a sum- 
mons informing the Plaintiff Jules Haya, the 
execution creditor, of the claim of the said 
Epidariste Grassy to the goods in tlje Notice 
mentioned which had been seized and taken 
in execution, and calling upon him and the 
claimant to appear before the Court, on the 
14th June now last past when she said claim 
would be adjudicated upon. 

On t'he I4th June, the claimant Epidariste 
Grassy and execution creditor appeared, and 
likewise the party seized, Edgar Grassy, who 
had no business to be called, he being wholly 
desinterested in the matter of the interpleader. 

Whosoever called him into Court will have, 
therefore, personally to pay the costs needless- 
ly incurred as to him, and in allowing, for ar- 
gument's sake, that he has an interest in 
having the execution set aside, his remedy 
was not by an interpleader or by being made 
a party to any interpleader, but by an appli- 
cation fi»T the nullity of the seizure practised. 
He may have some good and lawful ground 
of complaint to urge against the validity of 
the seizure. But these reasons are to be 
urged before the competent tribunal, in the 



mode traced out bv law, but not before this 
Court, upon interpleader. (See CapeyronSf De- 
langée, hnprat 6f Laroque ; Piston's Report» 
1869, p 45). 

I shall and du, therefore, order that Edgar 
Grassy he put out of this cause on payment 
to him by Julos Baya of the costs he may 
have incurred for attending the Court in obe- 
dience to the summons served upon hiifl, 
reserving, however, to him the right of cha- 
lenging tlie validity of the execution by all 
legal ways and means before the competent 
Cour'., should he deem it advisable to do so. 

Tins incident disposed of, T now proceed 
to enquire into the merits of the preliminary 
objections raised by Mr L. Cox, via : the want 
of Notice of defence on the part of the execu- 
tion creditor. This objection was grounded 
on the text of the large rules of Court No. 
116, whereby it is ordered that " in «o^ry 
^* Action in which no plea in writing is re- 
" quired to be filed, the Defendant shall, two 
" days at least before the return of the sum- 
" mons, give to the Registrar notice of his 
^' intention to defend, in default of which no- 
'' tice such Action shall be set down and dealt 
" with as an undefended case." 

Groat stress was laid by Counsel on the 
generality of the wording of the rule, viz : 
^' In every Action," which, it was said, ne- 
cessarily applied to an interpleader as well as 
to every other Action whether commenced by 
Plaint or otherwise, and he concluded by 
saying thaï the clainidut being virtually the 
Plaintiff on the inter])1eader and the original 
Plaintiff Buya being virtually the Defendant 
to the same, was bound as such to give to the 
Registrar the Notice required by the rule of 
Court ; that in the absence of such Notice 
the interpleader should be dealt with as an 
undefended case and Baya, therefore, without 
right or title to be heard. 

E. Pellerieau answered that, as original 
Plaintiff, he had been rightly called before the 
Court, and quoted, in support of his argu- 
ment, the text of rule 28 of the small rules of 
Court providing that " if any claim be n«ade 
to and in respect of any goods or chattels 
taken in execution, it shall be lavrful for the 
Registrar, upon application of the seizing offi 
cer, to issue a summons calling before the 
said Court as well as iht party on whose behalf 
such process is used as the party making such 
claim, and the Court shall adjudicate upon such 
claim and make such Order between the par- 
ties," viz: the execurion creditor and claimant, 
" as it shall seem fit." Not a word is said in 
that rule, which is special to interpleaders, 
that the original Plaintiff though virtually a 
Defendant on the interpleadt^r, shall give no- 
tice to the Registrar, of bis int^'ution to de- 
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fend. The special proceedings traced ont for 
the interpleader, necessarily over-rides the 
^ general rule laid down in R. 116 of the 
large rules for every other Action, in so far, 
at least, as the Notice of defence is concerned. 
Hence it followed that the original Plaintiff 
was rectus in curia, and must be heard. 

The second preliminary objection of Cox, 
viz : that the osiginal Plaintiff in the origi- 
nal Action introduced by him against Edgar 
Grassy, in payment of the balance then al- 
leged to be due to him and demanding 
in like manner the affirmation of the provi- 
sional seizure and. its conversion into a '^ sai- 
sie exécution " had been non-suited Avith 
costs, it necessarily followed that the seizure 
no longer existed and the Plain tiflF was with- 
out right or title to quarrel the claim of Epi- 
dariste Grassy. 

The answer to this 2nd objection was : The 
nonsuit does not do away with the rights of 
the nonsuited Plaintiff who, by law, is en- 
titled to bring on his Action again either in 
another shape, or when better prepared with 
evidence (Chitty's Arch. Q. B., Practise 
1, page 433.) 

JUDGMENT : 

I have already intimated, from the Bench, 
my impression on the worth of the two objec- 
tions above stated. In my anxiety^ however, 
to do full justice to the p!arties, I was glad to 
avail myself of the opportunity of verifying 
the practise which I was told in Court was 
prevalent on interpleaders. I have verified 
that, in this interpleader, there had been a 
departure from the rules on interpleaders on 
the part of the execution creditor who had 
illegally summoned the parties seized, into 
Court, where his presence was not required, 
for the purposes of this interpleader. 

The summons of the Registrar is in strict 
accordance not only with the letter and spi- 
rit of Rule 28 of our small rules of Court and 
of form 16 in the appendix, but also with 
the enactment and form of the County Court 
Act. (See Pcillock's Pract : of the County 
Courts and form Interpleader summons to 
execution creditor and to claimant, Appendix 
p. 119.) They are the only parties interested 
on interpleader, the hearing of which is the 
same as in ordinary action, the claimant being 
considered as Plaintiff, and the execution cre- 
ditor as Defendant. 

But as such Defendant, is he or not bound 
to give notice of his intention to defend, in 
obedience to R. 1 16 of our large rules of Court. 
I hold that he is not bound to give notice of de- 
fence, for the following reasons : lo. The ap- 
pearance of claimant and of the execution-cre- 



ditor ar'^ the result of the summons deli- 
verrd by the Registrar and served upon earh 
of them by tlie execution officer. Both parties 
appear, or one of them only, on the return day 
oftlie Summons. The interpleader is pro- 
cee<led with as in ordinary Actions. If one 
only of the:n ap])ear, default is recorded 
against the party non appearing and the case 
is ])roceeded with and .Tudgment by défaut iç 
finally given against the defaulter. If both 
appear they are to be heard, and the Court 
bound to adjudicate upon the claim, to make 
such orders between the parties, and as to the 
costs'as to it shall seem fit — (Pollocks' C. C 
Practise, page 87.) 

2ndly. The Rule of Court traces out a 
special procedure for the introduction of an 
interpleader, and this special procedure does 
not require any Notice of defence from Jhe 
virtual Oefendant, viz : the execution ci^di- 
tor, contrary to the requirements of Art. 116. 
I am necessarily driven to the inference that 
no such notice is to be required from the exe- 
cution creditor. And why ? not only by reason 
of the silence of our special rule on interplea- 
der, but also in consequence of the rule of 
law. *^ In toto jjire, generi per sjyeciem dero* 
gatur et illnd potiasimum habetur quod ad 
speoiem directum est." (Rule 80 Dig. De Re- 
gulis Juris.) But, was it said, how is the 
claimant, Plaintiff on the interpleader, to be 
made aware of the intended defence of the 
original Plaintiff and now Defendant ? My 
answer is that I see no reason in law, under 
the special interpleader rule, why he should 
not be asked, or compelled, agreeably to the 
enactment of the small rule 6, to furnish the 
claimant with the particulars of his defence, 
if required, for the better conducting of clai- 
mants' case. 

I now turn to the last argument used for 
the purpose of depriving the execution credi- 
tor from being heard, viz : that the execution 
creditor, the original Plaintiff, having been 
nonsuited with costs on the two points of his 
demand, — lo payment of the balance alleged 
to be due with interest and 2ndly. for the 
affirmation of his provisional seizure and con- 
version thereof into a ''Saisie-exécution," that 
seizure has disappeared along with his then 
demand in payment. 

If the Plaintiff find that his evidence is not 
sufficient to maintain his case, he may elect 
to be nonsuited ; why ? In order that he may 
have an opportunity of bringing it again 
either in another shape or when prepared with 
evidence. There is, therefore, no " res judica- 
ta" in the case then befoie the Court. Why 
should, therefore, the provisional seizure dis- 
appear ? It continues and will continue in 
abeyance until some steps by taken by the 
original Defendant to bring the pending suit 
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to an end by all legal ways and means, such, 
for instance, as a demand in nullity of the 
seizure. 

Upon the whole, I come to the conclusion 
that I must, and accordingly do, overrule 
the preliminary objections of Cox, and onler 
that the interpleader be proceeded on the 
merits. 

Costs of the preliminary objections against 
Cox's client. 



SUPREME COURT. 



Compensation, — Set-off. 

By Art* 1289 of the Civil Code, compensation 
or set-off only operates when two persons 
find themselves in the position of being deb- 
tors one towards the other. 

But where a debtor, in a private deed, passed 
between himself and his creditor, binds him- 
self to pay to such creditor a certain amount 
d'le by the latter to a third party, such 
third party cannot ground a claim of set-^rff 
agatnst such debtor on st^h private deed. 



THE UNITED DRY DOCKS CO^^ÎPANY, 

—Plaintiffs, 
versus 

THE ALBION DOCK COMPANY,— 

Defendants. 



Before 



His Honor N. G. Bestel, First Puine Judge, 



and 



His Honor J. Gorrib, Second Puisne Judge. 



P.L.Chastellier, — Of Counsel for Plaintiffs. 
A. J. Colin, — Attorney for same. 

W. Newtotu, — Of Counsel for Defendants. 
W. He.wet80N, — Attorney for same. 



18/A July 1871. 
This is an Action for work and labor done 

« 

and materials provided by the Plaintiffs for 



the Dofendants. The amount claimed from 
the Defendants is $2,415.83. Notice was 
given by the Defendants of an intended set- 
off against the sum claimed of $ 1,712.90 
being the amount in principal of an Inland 
bill of exchange drawn by one Pascoe Ellis 
on the Director of the United Dry Docks, the 
Plaintiffs, on 1st October 1868 and payable 
on 1st January 1869, with interest on the said 
principal sum, and costs. 

The amount of Plaintiff's claim was not 
dispiitc^d, neither the work and labor ddne, 
nor the supply of the materials, nor the prices 

charged. 

The OT)ly issue before the Court was the 
admissibility of the set-off set up. 

In order tx) decide this point, the following 
facts must be borne in mind. 

On 30th June 1864 an agreement was en- 
tered into between A. Vigoureux, as Director 
of and representing the Mauritius Dock Com- 
pany^ the Mauritius Marine Yard and Ih-y 
Dock Company on the one part and John Ellis, 
lessee and Director of the Albion Dock Com- 
pany on the other part. On the recital that it 
was ar\ object to keep down expenses, as much 
as possible, it was covenanted that the Albion 
Dock Company with its land and all its ac- 
cessories, should be joined with the other two 
Docks to work in common and under the 
same management as was in operation, agree- 
ably to a convention between the two Docks, 
of date 3 1 St July 1862 and for the time there- 
in mentioned (10 years) from 1st August 186i^ 
under the firm and style of ^'The Uiiited Dry 
Docks.^^ The shares in the gains and losses were 
fixed at the rate of 71 o/o for the first parties 
and 29 o/o for the Albion Dock. The contrac- 
ting parties bound themselves to keep their 
respective Docks in good working order and 
at their own cost. In addition to this and 
other Conditions of the agreement aforesaid, 
on the admission of the Albiofi Dock into the 
association,. it was agreed (Art. 7) the sum of 
$1,500 should be advanced to Ellis by the new 
association to pay the rent of the Albion Dock 
to Hewctson. This sum was to be deducted at: 
the end of every month or at the end of the 
six months from the sum to be paid to Ellis 
for his materials or on the share of the Albion 
Dock from the profits of the six months. 
These monthly payments made by advance 
(faits par avance) to Ellis were to bear interest 
from the day of payment to the day of the 
final settlement for the six months at 9 o{o. 
It was further agreed that if from unforeseen 
causes the agreement should not produce any 
favorable result and advantages to the parties, 
then they should have the right, in the cpm- 
mon interest, to hreak the agreement; and it 
was further stated that Hewetson the proprie 
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tor of the AHion 2)a«£k cave bis sanction to 
the agreement and prouiised not to obstruct 
it during its Ciii:rency, on the condition tluit 
the $ 1,500 wc^re paid to EUis for the pay- 
ment of the monthly rent to become due to 
Hewetson foi; th<^ use and occupation by Ellis 
of the Albion Dock. 

The joint operations went on successfully 
for several years and large profits were earned 
and divided in terms of the deed of agree-* 
ment. But the account current rendered to 
Ellis by Vigoureux as manager of the United 
Dry Docks, io 15tb June 18()9, it was shewn 
that Ellis owed to the United Dry Docks the 
sum of $6,793.75. The account was accepted 
by Ellis. 

On the Snd August 1869, Ellis writing to 
Vigoureux mnna^^er of the United Dry Docks 
expresses his regret not to be in a position 
then to pay the simi due by him and his hope 
to do so on the 15th of the same month. He 
then goes on to say : " In the mean time 
" there is a bill for rent of Albion Dock for 
** $ 1500 due this day. I beg the committee 
'* of control to do me the favor to authorize 
you to pay the bills, and I shall at once 
give you a guarantee over my stock-in-trade 
in my store amounting to about $ 10.000 
** pending this definitive settlement between 
'* us when I hope to offer you the guarantee of 
'* Mr. Hewetson which he informed me to day 
** that he was prepared to give. " Again on 
" the 14th August 1869, Ellis wrote to the 
** said Vigoureux, saying : I owe the United 
'* Dry Docks $ 6,793 59 for rent paid*; by you 
" on my account in advance, in conformity to 
" our agreement, and by the same agreement 
'* 1 have taken the engagement to reimburse to 
" you at the end of the half year after the 
** result of the six months operations is esta- 
" blished, whîitever advance you have made 
on my account which may not be covered 
by my share of profit. *' 
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In addition tr the above balance, I owe the 
United Dry Docks a further amount of $2000, 
making my total balance -8 8,798.75. 

On the ISth August 1869, Ellis again wrote 
admitting the correctness, of the account cur- 
rent, " As I am aot in a position to pay you 
*' this amount in cash, but have goods in one 
, '* of the stores of the Vnifed Dry Docks, 
" which I consider fully equivalent in value, 
'* 1 hereby deliver to you the said goods as 
'*• per inventory herewith annexed, to be sold 
'* by you on my account, and the proceeds ap- 
'* plied to my credit in account, &a. If on 
'^ the loth January, next there is a balance 
against me, &a. I hereby engage to pay 
you in cash or make an entirely satisfactory 
** arrangement with you for the settlement of 
" any balance which may be due by me, with 
^' interest at 10 o/o. ^ 
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T\ie sum ^o pay the rent to the Albion 
Dock was paid by the Uniteid Dry Docks un- 
til the î^Tth December I8f>9, when Vigoureux 
wrote to Ellis as ftdlows : ** I am requested 
** by the Committee of Control of the Unifed 
" Dry Docks to iuform you that I am not au- 
thor iaed to pay on 10th January 1^70 the 
sum of $ 1,500 which is paid to you mouth- 
'* ly for the rent of the Albion Dock, your 
" considerable debt to the United Dry Dock% 
not permitting new advances. In conse- 
quence, you yourself will have to withdraw 
'* the bill which was presented to us on the 
** 1st of each month." 

On the 30th December 1869, Ellis ans- 
wered as follows : 
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" Under any reason and until a notice of 
rupture has been served upon and accepted 
by me, I hold the agreement to remain in 
force and the United Dry Docks bound to 

'* pay to Mx. Hewetson or to his order the 

" rent of the Albion Dock, " 

Next day, 31st, Vigoureux replied. *' I 
" beg to confirm my letter of* 27th December 
** 1869, by which I had the honor to inform 
** you that I was not authorized to pay on 1st 
'* January next the sum of $ 1,500 which 
'* was paid to you monthly in terms of our 
** agreement. " This letter of Vigoureux goes 
on informing Ellis that the Committee of Con- 
trol, de facto, considered the agreement of 
30th June 1864 between parties^ as then 
broken. 

The same day, Ellis answered amongst 
other things : ** I must again call upon you, 
" in accordance with the above mentioned 
" agrément, to pay the ^1,500 for rent of the 
^* Albion Dock due to morrow, and moreover 
^^ protest against any decision taken in non- 
'' conformity with the act of association above 
•' cited," 

To this last pait of Ellis' letter. Vigoureux 
on the 7th January 1870, replied that those 
establishments (viz) the Mauritius Dock Com- 
pany and the Mauritius Marine Yard only 
recognized him (Ellis) personally, with whom 
they had trusted, and declined (repoussent) 
the intervention of any third party, (interven- 
tion étrangère) and that they were ready tot 
execute all the covenants of the agreement. 

In his reply of the 24 th January 1870, 
ElUs again begged that in accordance with 
the agreement, the $1,500 due on 1st January 
and then under protest^should be paid ; which 
however was refused. (Letter of Vigoureux 
26th January 1870.) 

On 1st February 1870, Vigoureux took ju- 
dicial proc^oding^ to. have the articles sold; 
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which had hcen handed over by Ellis in 
pledgf». The Albion Dock and Hewetson had 
h*ave to intervene, and' their intervention was 
then adûiitte<l as to form. 

On the 2Tth April, Hewetson for the Al- 
bion Dock intimated to Ellis that unless the 
four months* rent then in arrear was paid in 
the course of the day, he would resume pos- 
session of that Dock reserving all his claims 
of damat^es for rupture of the lease. This 
was formally served upon Vigoureux on the 
fiame date. Possession of the Albion Dock 
was then accordingly taken by Hewetson, 

On disposing of the Application for the sale 
of the articles pledged, the Court said : '* So 
" far as Ellis is concerned, we do not see any 
" ground on which he can resist the sale. As 
" to the arguments of this part of the case 
" for Hewetson the owner of the Albion Dock 
** or that Dock Company, itself, we donotilnd 
** them well founded. Hewetson was not a 
** party to the original arrangement between 
*' his tenant and Vigoureux. The other Docks 
" had not dealt with him or the Albion Dock^ 
" but with the tei^ant Ellis. The agreement 
" was in duplicate only, not in triplicate. It 
** is not alleged that any thing was done in 
" fraud of Hewetson's rights as landlord of 
" the Dock. *' On these and several other 
grounds set out in the Judgment, the inter- 
vention by the Albion Dock Company and by 
Hewetson was dismissed with costs to be paid 
by those parties to Vigoureux, 

Having dealt with that part of the ca\ise 
referring ' to those interventions quarrelling 
the application for the sale of the articles 
fçtveii in pledge, the Court proceeded to con- 
sider the second question viz : the right of 
Vigoureux representing the two first contract- 
ing parties to the deed of 1 864 to insist on 
the dissolution of the association, and, if en- 
titled to do so, from what time that dissolu- 
tion was to date. 

Tola re perspecta and after giving the best 
consideration to the matter, the Court, for the 
several reasons set forth in its Judgment, came 
to the conclusion that *' the association ought 
" to be declared to be dissolved from the date 
** of the resumption of the possession of the 
** Albion Dock by its proprietor." viz : 27th 
April 1870. 

JUDGMENT: 

In this case the work and labor done and 
for which the principal sum of $£,415.33 is 
demanded of Hewetson, together with interest 
and costs^ was so done from '1st April to the 
17th December 1869 that is before the 27th 
April 1870, date fixed upon by the Court for 
the dissolution of the association between tht 



parties above mentioned, being at the same 
time the date of the resumption by Hewetson 
of his Dock. Hewetson's argument in support 
of his set off, is that the work so done was 
performed with the help of his Dock at a 
time when the United Dry Docks Company 
had the use and enjoyment of such l>ock. 
True, but by the very agreement upon which 
Hewetson, himself, found», the rent to the lat- 
ter is not to be paid to him but to Elli:^ to 
whom accordingly be wrote when making ap- 
plication for his rent, as we have just seen. 

By Art. 1289 C. C. compensation or set off 
only operates when two persons find them- 
selves in the position of being debtors one 
towards the other. Equitably, no doubt, He- 
wetson, as landlord, is a creditor for bis rent of 
the parties who enjoyed his property. On the 
other hand the shape of the agreement only 
obliges the association to pay to Ellis. 

We do not see our way, theiefore, under the 
form of the present Action to admit the plea 
of Hewetson as a set off, but the equity of 
the case being clear under the decision of the 
Court that % 1500 per mensem must be paid 
to EUis to provide for the rent due to Hewet** 
son up to the 27th April 1870 when the Court 
has found the Agreement terminated, we shall 
stay proceedings under this Action, to allow 
Hewetson an opportunity to institute such 
proceedings as he may be advised to adopt for 
the purpose of establishing bis right to the 
rent remaining unpaid by the United Dry 
Docks Company to Ellis for the period up to 
the 27th April 1870, a delay of fourteen days 
granted to Hewetson to enter this proceedings. 
Costs reserved. 

Same Judgment in the ease of the United 
Dry Docks Tv William Hewetson. 



SUPREME COURT. 



Sale op immoyeablb propbrty, — ^*'Contre- 

LETTRE,'*— ThIBD-PA RTY,— '*TiERS ACQU^ 
REI7R. 

When Judgment was asked from the Supreme 
Court, declaring that a certain plot of 
ground apparently the property of one par- 
ty, the purchaser by deed, teas in reality, 
and in virtue of a certain " Contre-lettre,** 
the property of another party (the Plain- 
tiffs debtor) and the pufxikaser argued 
thai be/ore the present suit had been en* 
tered he had executed the ** Contre-lettre '* 
and sold the said property to several other 
persons f tiers acquéreurs) according t& 
the wish and insiruttiws of the Plaintiff» 
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debtor, the Court ordered that before pro- 
ceedmg any further, such " tiers acqué- 
reurs " be called as parties in the cause. 



RAMPANT AND WIFE,— Plaintiffs. 



versus 



GAUTIER AND WIFE,— Defendants. 



Before 
His Honor Sir C. Farquhar Shand, Kt., 

Chief Judge and 
His Honor Mr. Justice Bestel, First Puisne 

Judge. 



P. L. Chastellter, — Of Counsel for Plain- 
J. U. HiTiÉ, — Attorney for same. [tiffs. 

Hon. V. Naz, — Of Counsel for Defendants. 
H. Bertin, — Attorney for same. 



18th July 1871. 

The Plaintiffs have called the Defendauts 
into Court for the purpose of obtaining from 
the Court, here, a Judgment decreeing that 
the Plaintiff Louise Maiie Mathilde Gautier, 
the lawful and duly authorized wife of Au- 
guste Alexandre Rampant, in her capacity of 
creditor entitled as such, by Art. 1166 of the 
Civil Code, to exercise all the rights and Ac- 
tions of the Defendant Lambert Fabius Gau- 
tier, is entitled to have and demand that the 
plot of ground situate in the District of 
Plaines Wilhems in the part thereof called 
'* Curepij)e, " of the extent of 342 acres, 
Iwunded as in the Declaration stated, and ac- 
quired by the Defendant Marie Eugénie de 
Terrasson, the wife duly separated as to pro- 
prrty of her husband the said Defendant 
l.Timbert Fibius Gautier, of and from the 
said Antoinette Jeanne Marie Françoise de 
Terrasson, her deceased mother, the widow of 
the late Jean Pierre Laurent Washington de 
Terrasson, pursuant to a Notarial deed drawn 
up by Notary Pelte and his colleague in the 
year 1816, is not her property, but that of 
the said Defendant Lambert Fabius Gautier, 
a5« the whole is set forth in the ^^Contre-lettre" 
in the Declaration mentioned : and that the 
Judgment to be given in this cause shall be 
the title of property and ownership of him 



the said Lambert Fabius Gautier, respectin;^ 
the pi(îce of ground described in the Declara- 
tion. 

After denying the Plaintiff's right of Ac- 
tion, and traversing the facts alleged, the !)♦*- 
fendants, on the 3rd plea, further say that to 
the knowledge and also with the participation 
of Plaintiffs, the said wife of Lambert Fabius 
Gautier had, before this suit, and at the re- 
quest of her said husband, disposed of the 
land purchased by her as in the Declaration 
mentioned, and fully executed the promise 
made by her to her said husband, accordin;; 
to the true intent and meaning of her said 
promise, and that the present Action is 
groundless and inadmissible. 

P. L. Chastellier opened, on behalf of 
the Plaintiffs, the several facts alleged in the 
Declaration and Hon. V. Naz answered on 
behalf of the Defendants by calling the atten- 
ticm of the Court to the facts stated in the 
3rd plea, viz : that to the knowledge and 
with the participation of Plaintiffs, the said 
wife of Lambert Fabius Gautier had before 
this suit fully executed the promise made to 
her said husband, in the '* Contre-lettre " 
existing between her husband and herself, by 
conveying to several creditors of her said 
husband and at the request of the latter, the 
land standing in her name. 

Whether this be the fact or not, we shall 
not stay to enquire. Suffice it, for the pre- 
sent, that we do find in the plea of the De- 
fendants that certain conveyances have been 
made by the wife of Lambert Fabius Gau- 
tier, at the tatter's request, to several of her 
husband's creditors. Those conveyances have 
vested those creditors with rights, which, 
were Judgment given in favor of Plaintifis, 
might or would be jeopardized, and those evi- 
dently interested parties are not in Court to 
protect their interest. 

It is therefore impossible that the Court 
should give any judgment until such time, as 
all parties interested have an opportunity af- 
forded them to come forward and be r.esi)e(:ti- 
vely heard on their several pretentions. 

We shall, therefore, stay the hearing of 
this cause until such time as the necessary 
legal steps be taken to enable us to come to a 
final Judgment. Costs reserved. 



SUPREME COURT. 



Bills of Exchange, — Provision, — Lien,-' 
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Pkivilkge, — Consignor and CoNsiGitEE 
OF GoDDs. — Art. 116 Code de Commerce. 

-^4 Consignee, hnng a Creditor of the Consi- 
ynor^ has a lien ou the goods so consigned to 
hita up to the amount of any claim he may 
huoe against the Consignor^ by preference 
to the bearer of a Bill of Exchange^ unless 
notice had ban gicen by the Consignor to 
the consignee , a?id accepted by the latter, 
'that the goods so consigned or the procetd 
shall be disposed of for the special purpose 
of meeting the Bills so drawn upon him by 
the Consignor. 



ELIAS, MALLAC & Co.,— Plaintiffs. 



versus 



GALDEMAR FRÈRES,— Defendants. 



Bef(»re 

His Honor N. G. Bestel, First Puisne Judge. 

and 
His Honor J. Gorrie, Second Puisne Judge. 



Hon. E. Leclézio, — of Counsel for Plaintiff. 
A. J. Colin, — Plaintiffs' Attorney. 

P. Li, Chastellier, — of Counsel for De- 
fendant. 
F. Victor, — Defendants' Attorney. 



18th July 1871. 

The Plaintiffs, as holders of the rights of 
one V. Gufflet, who was himself holder of 
the rights of Sould de Trincaud Latour & Co., 
of Bordeaux, the hearers of the several pro- 
missory notes herein after described, sue the 
Defendant Galdemar frères, and pray that the 
Court, here, do decree that the Plaintiffs, from 
the 6th July 1867, date of their fiirst protest, 
had a special and exclusive privilege upon the 
provision alleged to be then existing in the 
hands of the Defendants, or alleged to have 
been hereafter received by them, for the pay- 
ment of three protested bills of exchange 
drawn by E. Cloarec upon them, the Defen- 
dants, in Mauritius, to the order of Messrs. 
Trincaud Latour & Co., as follows: The 
firsts for the sum of Francs 20,000, under 
date 3rd June 1867, payable at 120 days after 
sight, to Messrs. Sould de Trincaud Latour 
& Co., who, on ths 6th June 1867 endorsed 
the same to the order of V. Gufflet, who, on 



the 16th January 1868, passed the same to the 
order of Plaintiffs. 

The second: for the sum of 5,000 frs. 
drawn on the 6th July 1867 ])ayable 120 days 
after sight to the said Sould de Trincaud 
Latour & Co., who, on the 7th July 1867, 
endorsed the same to the order of the said 
Gufflet who, on the 16th January 1868, en- 
dorsed the same to the order of the Plaintiffs. 

Th;e third : for the sum 10,000 frs., drawn 
on the 23rd July 1867, payable 6 months 
after sight to the said Suuîd de Trincaud 
Latour & Co., who, on the 6th August 1867, 
endorsed the same to the said V. Gufflet 
who, on the 16th January 18.68, endorsed the 
same to the said Plaintiffs; the said three 
sums making together the principal sum of 
35,000 frs., or $ 7,000. 

The first Bill of 20,000 frs., was protested 
for non acceptance on the 6th July 1867, for 
non payment on the 6th November 1867. 
The second bill protested for non acceptance 
on the 1 2th August 1867, for non payment 
on the 10th December 1867. The 3rd bill 
protested for non acceptance on the 7th Sep- 
tember 1867, for non payment on the 7th 
March 1868. 

Thq said three bills were made for *' Valeur 
en compte " value in account. 

In support of their demand, the Plaintiffs 
alleged that at the time of the drawing of 
the said bills, and long after, the Defendants 
had received large quantities of goods and 
merchandize, some of which it was alleged 
accompanied the bills aforesaid, as well as 
large sum of monies from the said E. Cloarec 
the maker of the bills, who consigned the 
said goods to them in order that they be sold 
for the account of him the said E. Cloarec; 
which said goods and merchandize were sold 
by the Defendants who having received the 
proceeds thereof thereby had provision for the 
payment of the bills so drawn upon them as 
aforesaid. 

It was further alleged that the Plaintiffs, 
by the notice of protest made against the 
Defendants, as aforesaid, were by law, and 
from that dav became, 8< ized of the monies 
or provision then, to wit : in July 1867, 
existing in the hands of them the Defendants, 
or there after to be received by them, and 
that the Plaintiffs had on all such merchan- 
dize or proceeds thereof, and on all monies 
received by them from E. Cloarec, a special 
and exclusive privilege for the payment of 
the said protested bills of exchange. That 
the Defendants, to wit : after the several pro- 
tests aforesaid, sold the goods consigned to 
them and applied the monies deposited iu 
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their hands by the said E. Cloarec, amounting 
to the sura of $ tiSfibd 99, to' the payment 
of divers other debts than those of Maintiffs, 
thereby disregarding the rights and privileges 
of the Plaintifis over the said goods and mo- 
nies. That snch payment were bad and of no 
value so far as the Plaintifl^ are conc4*rned^ 
and that the Defendants were now personally 
aitswerable to the Plaintiffs for the payment 
of their claim in capital interests and Costs. 
The Declaration concluded with the prayer 
above stated, that is that the Defendants be 
declared by the Court here, personally liable 
to 1 laiutiifs^ in manner and form aforesaid. 

All and every one of the allegations of the 
Plaintiffs having been traversed by the De- 
fendants, issue was, thereupcm, joined. P. L. 
Chastellier was heard for the Defendants, 
and denied their liability, they never having 
had any provision at any time, and 2ndly 
they being still the creditors of E. Cloarec, to 
large amount, and they having, as such cre- 
ditors of E. Cloarec, a preference over all the 
creditors, until entire payment of the advances 
to Cloarec. 

JUDGMENT : 

The issue before the Court is whether the 
Defendants are personally liable to the Plain- 
tiflfe for the amount of the several bills of 
exchange protested as aforesaid, both for non- 
acceptance and non-payment thereof, by rea- 
son of their having unduly parted with the 
provision alleged to have been in their hands 
for payment of the bills aforementioned. 

In order that the Defendants should he 
liable, evidence must be adduced of their 
having had, at the date of protest or at any 
subsequent period, provision to meet the bills 
drawn upon them by E. jCloarec, either with 
or without their authority or even against an 
express understanding and agreement between 
them, the Defendants and the said Cloarec, 
that the latter should not, upon any account, 
draw upon them. 

The Evidence clearly establishes the receipt, 
at various dates, by the Defendants from 
(ioarec, either before or after the several 
draughts upon them, of large sums either in 
monies or in goods to be sold for and on 
account of Cloarec. But the sums received 
and the proceeds of the goods consigned to 
them were insufficient at the date of pro- 
test to pay to the Defendants the large sums 
due to them previous or posterior to any 
draughts upon them by Cloarec, who, at the 
present hour, is still indebted to the Defen- 
dants in a sum of $ 5.000. 

Be it borne in mind that the bills were not 
drawn against the various consignments made 



by Cloarec ; no bills of lading accompanied 
the protested bills. 

And, again, that the consignees were flic 
creditors of E. Cloarec to a large amtmiit. 
8 5 000 of w^hich are alleged still to be due 
to them. It is settled law resting on the letter 
of Art 116 of our (/oramercial Code, and on 
the autl^ority of the Judgments of various 
French (/ourts and also on the authority of 
the commentators of the Art. ahove quoted 
and, indeed, it was admitted on both side^, 
that a consignee being a creditor of the con- 
signor, has a lien on the goods so consigiipd 
to him, up to the amount of any claim he 
may have against the consignor, by preference 
to the bearer of a bill of exchange, unless 
notice had been given by the consignor to the 
consigfiee and accepted by the latter ; that the 
goods so consigned, or the proceed, shall 1» 
disposed of for the special purpose of meeting 
the bills so drawn upon him by the consignor. . 
"II n'y a provision au profits du tireur sur la 
marchandise existant aux mains du tiré, qu'au- 
tant qu'il y a eu affectation spéciale de la dite 
marchandise déclarée par le tireur au tiré et 
acceptée par celui-ci. 11 en est ainsi, du moins 
en ce sens que, en l'absence de cette affectation 
s])éciale, le tiré qui se trouve lui même créan- 
cier du tireur, a pu com|>enser, au préjudice 
du porteur, la valeur de la marchandise avec 
les sommes qui lui étaient dues par le tireur. 
Peu importe, d'ailleurs, que par des conventions 
intervenues entre le tireur et le porteur, seule- 
ment, la marchandise existant aux mains du 
tiré ait été spécialement affectée à la provision 
de la lettre de change.'* S. V. 40-1-969— D- 
Page 40-1-261— P. 41-1-79 (Note S of Gil- 
berts' annotation on Art 116 Code of Commer- 
ce.) *^ Décidé encore qu'il n'y a provision sm 
les valeurs existant au mains du tiré, qu'au- 
tant qu'il y a eu affectation spéciale de ces 
valeurs déclarée par le tireur et acceptée par 
le tiré. Particulièrement le tiré qui, d'après 
un compte courant avec le tireur, se trouve 
créancier de ce dernier, peut appliquer au 
solde de ce compte les remises qui lui sont 
faites par le tireur, sans affectation spéciale, 
et n'est pas tenu de les réserver pour la pro- 
vision des traites qui lui sont en même temps 
annoncées. " 9 Juillet 1840 Rej.— S. V. 
41.1-706— Dalloz p. 41-1-259— P. 41-2-341 
~P. 24 Avril 1H45.— Rouen S. V. 47-2-68 
(Note 4 Gilbert on Art. 116 C. Com.) 

But, said Hon. E. Leclézio, if the proceeds 
of the sale of the goods consigned were just 
sufficient to pay off the debt of Cloarec to the 
Defendants, then of course they were enti- 
tled to the whole sum realized and considered 
to enjoy the same advantage until fully paid 
by preference to the Plaintifis. The proceeds 
being more than sufficient to pay themselves, 
the surplus of the proceeds of the goods were 
to be held by them at the disposal of the 
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>>• arors of tlie bills protested. But instead of 
Rollmoj.the goofla on hand to pay themselves, 
the Defendants handed the p;oods over to Cloa- 
rrc, to he sold by him. The proceeds were 
made over to the Defendants, not to pay them 
thi'ir orijçinal advances to Oloarec, but for pay- 
ment of new advances made to him, and this 
after presentation and protest of the bills in 
tiie hands of Plaintiffs. 

Jf this argument rested on the facts proved 
in this case, we should feel no difficulty in 
arriving at the conclusion pressed upon us. 
But such is not the case The fact of the 
1 refendants having parted with the goods in 
favor of (Jloarec is only partially true They 
tvere indeed handed over to (^loareo on the 
express application of the latter, who, from 
his previous experience of a retail linen and 
drapery-shop, was anxious to undertake the 
sale of the goods remainiRfi: in the hands of 
the Dofendants to the greater advantage (as 
he anticipated) of himself and of his creditors 
the Defendants. 

Galdcmar frères shared the CTcpectation of 
Cloarec. But whilst handing the floods to 
the latter, the Defend.^nts, r.evertheless, were 
parted but contrariwise ctmtrived to retain 
possession thereof. To this end .they took out 
a retail license in thtirown name, placpd him 
at the head of the shop in company with an- 
other clerk to assist and watch the movements 
of Cloarec, and to make sure that the pro- 
ceeds of each day's sale should be duly ac- 
counted for their common employer tlie De- 
fendants.^ Again, it was contended that the 
evidence in the case, clearly shewed that up- 
on the approaching exhaustion of Cloarec's 
goods, the Defendants made further advances 
to Cloarec by the purcliase of other goods on 
the place. True, but the evidence goes to ex- 
plain why such purchases were made and 
paid for by the Defendants, viz : in order to 
assert the goods in the shop so as to facilitate 
the sale of the goods consigned by Cloarec 
and by them entrusted to the latter, for salo. 
It also tells us that whilst Cloarec was al- 
lowed to select the kinds of goods best 
adapted to the comtemplatcd end, the De- 
fendants were to pay and did pay for the 
same/ This very payment by the Defendants 
with the inventory of the goods of Cloarec 
as fast as delivered to him for sale, affords a 
good criterion for ascertaining the quantity of 
the goods consigned and remaining unsold in 
the shop (if any), when purchases were first 
made by the Defendants. But, allowing the 
impossibility of distinction complained of, it 
oannoi be said that any new advances were 
made to Cloarec. The purchases were made 
for and on account of the Defendants, Cloarec 
deriving no other advantage from those pur- 
chases than being afforded an opportunity 
and the means of paying off^ ft all events of 



reducing the balance due by him to the De- 
fendants. The result of the transaction bet- 
ween Cloarec and the Defendants shews, how- 
ever, that a reduction of Cloarec's debt was 
all that was obtained from the joint efforts of 
consignees and consignor The fact of Cloarec 
still owing a balance of ^ 5,000 to Galdemar 
frères, clearly shews that there was no provi- 
sion at anv time in the hands of the Defen- 
dants to meet the protested bills. If. so, the 
conclusion is and must be that they cannot 
be, nor are they personally to be, liable to the 
Plaintiffs in the sum demanded of them oa 
the several grounds above mentioned. 

This Action must therefore be and is, ac- 
cordingly, dismissed with costs. 



SUPREME COURT. 



'^ Retrait successoral," — Transfer of 
rights in a succession, — retrocession. 

A retrocession made in due time and before 
any tested interest has arisen infaror of a 
coheir entitled to challenge^ will be a suffi* 
dent answer to a suit for the exercise of 
the " retrait successoral. '* 

After an heir has taken legal steps against 
the assignee of the rights of another heir, 
a retrocession will be generally of no value. 



BERGICOURT the WIFE,- Plaintiff. 



versus 



Widow BUTTIÊ & Or.,— Defendants. 



Before : 

His Honor Sir C, F. Siiand, Knight, C. J. 

and 
His Honor Mr. J ustice Bestbl. 



P. L. Chastellier, — Of Counsel for Plaintiff. 
A. J. Colin, — Plaintifi''s Attorney. 

E.PELLBREAU,— ) Qf Counscl for DefendanU. 
W. Newton,— ) 

J. Mercier.— ) a ^^ • r 

T^ T ! Attornies for same. 

E. Laurent, — ) 
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imjuly 1871. 

This was an Artion in which the Plaintiff, 
duly authorized by her husband Ernest Ber- 
gicourt and acting as one of the two heirs of 
the late Mrs. Marie Antoinette i)uval, wife 
of Roch Charles Biittîé, insisted on exercising 
what is commonly called the right of ** Retrait 
suocessoraV^ against the Defendants to wliom 
the other heir had ceded his rig^hts of succès- 
sion, for the price of % 500. The Action is 
founded on article 841 of the Code. That ar- 
ticle stands alone iirour legal system and has 
given rise to consùlerable difference of opinion 
among th«> commentators and Judges of the 
Courts of France. The text of the law is thus 
expressed : 

" Toute personne, même parente du défunt, 
qui n'est pas son successihle, et à laquelle un 
co-héritîçr aurait cédé son droit à la surcession, 
peut-être écartée du partage, soit par tous les 
co-héritiers, soit par un seul, en lui rembour- 
sant le prix de la cession, '' 

The facts of the present case are the fol- 
lowing : 

The late Mrs. Duval died sometime ago, 
leaving as her heirs and representatives, each 
to the extent of one half, a son, Charles Louis 
Antoine Roch Buttié (also now deceased) îind 
a daughter the present Plaintiff, the wife of 
Louis Ernest Bergicourt. On the 25th May 
1870, the son, the said Charles Louis Antoine 
Roch Buttié, and his wife separated in pro- 
perty, now his widow and the Defendant in 
this suit, entered into an agreement under 
private signatures, whereby he sold and ceded 
to her the bare property (with right to add 
the usufruct at his father's 'death) of all the 
rights of inheritance falling to him in the 
succession of their mother, of whom, as we 
have seen, he was heir to the extent of one 
half The consideration of the sale of the 
said rights was payment of the sum of $ 500. 
The agreement was registered on 20th July 
1870. 

Charles Louis Antoine Roch Buttié died 
on the 8th August 1870. 

By a Notice served on 6th October 1870, 
the Plaintiff gave intimation of her intention 
to exercise her right of Reirait Succa^soral 
and offered payment to the Defendant of the 
said price of $500, with interest and costs. 
The Defendant, in answer to the Usher who 
served the Notice, declared that she held no 
part of the succession of her husband, but 
that all belonged to her children, and decli- 
ning this offer, the present Action has been 
raised concluding : 1st that the Plaintiff, in 
the circumstances, is entitled to exercise the 
Retrait Successoral and 2nd. that on pay- 



ment of the said price and interest, the Plain- 
tiff is entitled to be subrogated into and to 
exercise all the rights of the Defendant, re- 
sulting from the said act under private signa- 
tures. 

The Defendant pleaded that by an act 
under private signatures, dated 26rh Septem- 
ber last and deposited the same day with a 
Notary, passed b«*tween her and her cliildren, 
1st. James Buttié of age and acting for him- 
self and his sister Marie Elida Buttié, also of 
age, whose ratification he promised; 2nd. 
(îharles G. Buttié acting as sub-guardian of 
(he mijiors Alicia Buttié, Marie Butti and 
Victor Buttié, on accouut of the opposition 
of interest then existing between the Defen- 
dant and the said minors^ her children and 
wards, the said Defendant and the said whole 
family of children acting as heirs of their late 
father, had agreed that the act of transfer by 
hf r husband to 'her dateîd 25th May 1870 
should he dissolved and annulled. That on 
25th September 1870 the said Marie Elida 
Buttié ratified the act of resolution by a No- 
tarial act ; that bv a Family Council fur the 
minor children, held before the Master of this 
Court, on 19th October 1870, the deed of re- 
solution was ratified and approved ; that con- 
Si quently the present suit should hs dismissed 
with costs. 

C/harles Antoine Evariste Buttié, a natural 
and recognized son of the deceased, was al- 
lowed to be heard in an intervention. He con- 
tended that as he had a c^^rtain right in his 
father's succession, he was entitled to main- 
tain that the alleged annuUation of the dee<i 
of transfer, dated 25th May 1870, was a valid 
cancellation of the said transfer ; that so far 
as he, .the intervening party, was concerned, 
the said transfer was null and void as an at- 
tempt to deprive him of his just rights secur- 
ed to him by law ; he, therefore, moved that 
the present suit* should be dismissed or, at ^11 
events, that his rights in the succession of liis 
father should be reserved to him. 

P. L. Chastellier, for Plaintiff, cited C.G. 
art. 841 ; there was no proper and legal retro- 
cession ; the whole rights vested in the cession- 
naire ; her abandcming them reinvested no bo- 
dy. If I can put her out by paying the price, 
I get quit of her children also An ez post 
facto council cannot ratify a prior act. 

E. Pellereau, for Widow Buttié, cited 
C. C. art. 1695 ; the transfer was quite legal as 
it was in payment to a wife judicially separa- 
ted, in liquidaHon of her rights. The price 
was much less than the real value of the suc- 
cession. C. C. 1677 ; but no fraud is alleged. 
The ratification was legal and complete S. 
188tt. 2. 636— S 1848. 2.513.— Demolhombk 
4, No8. 10, 1^28. The Family Council viras 
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held within the 3 months and 40 days, and 
the minors couhl alone invoke any irregularity 
if it existed. C. C. 1125. 

The assent Cif the children who were of 
a^e was itself sufficient. Demolhombe 23S8. 

W. Newton, for intervening party, cited 
S. I82:e. 2. ^4.-1825, % 244; there was a 
disguised donntion ; hut a legal retrocession 
restored every thing ; the succession cannot 
be Sj>lit, and the retrocession of the major 
heirs was enough. 

JUDGMENT: 

The ohjoct of art. 841 of the Civil Code, 
establishing whit is usually called the right 
of the " lietralt successoral " in favor of dn 
heir, is to prevent the intrusion of strangers 
among the heirs. 

Any person, altho' he may be a relation to 
the ** defunty"* who is not one of his imme- 
diate heirs (successihles) and to whom one of 
the heirs has conveyed his rigfht iu the sue- 
cession, may be deprived of the right to share 
in the property (écartée du partage) either by 
all the htirs, or by one of them repaying to 
hinn the price of the conveyance. The words 
of the article are clear and distinct, the poli- 
cy of the law being to keep strangers from 
preying into the private affairs of families, and 
particularly, as some of the leading commen- 
tators tell us, to prevent the purchase of rights 
of succession from needy and thoughtless 
heirs, at low and inadequate prices by unprin- 
cipled speculators. 

With the reasons which may have weighed 
Mrith the legislative authority who enacted 
the law, courts of Justice have little to do, 
especially where the words are free from am- 
biguity, and althoin the case of a law of this 
nature, which is so far exceptional and mu«t 
operate, to some extent, as an impediment to 
the free course of the contract of sale, we 
^would rather restrict than extend its operation. 
It appears to us that, prima facie ^ the transfer 
of 'May 25th 1870 was within thé law of the 
Article. The Vendor was one of two heirs 
and he sold his whole interest in the succession 
to his wife, who, undoubtedly, by the terms 
of the Article, was a stranger. She was not 
an heir, she was not one of the *^ successihles " 
of the défunt^ she had no right of succession 
propriojure. 

Accordingly we find, in the analogous case 
of a sale to a husband, of a part of the suc- 
cession where his wife is an heir, even where 
they are in Community, the conveyance would 
be set aside under the Article. Demolhombe 
4.38. 

The main defence in the present case is of 



a totally different nature. It is said that the 
act of Transfer was resolved and annulled. 
That matters were restored to the same state 
as if it had never existed, and therefore that 
the present demand of the Flaintifi must, 
altogether, fail. We are of opinion that a 
retrocession made in due time and before any 
vested interest, so to speak, has arisen in favor 
of a co-heir entitled to .challenge, will be a 
sufficient answer to a suit of the present des- 
cription. A retrocession, rebus adhoc intègres, 
as a general rule, restores things to their old 
position. The parties to the act have changed 
their mind, they have mutually agreed to 
undo what they have done, the interests of 
third parties are not affected, and things, by 
the will of those w^lio have made the arran- 
gement, come back to their old position. We 
find that these views are supported by the 
French authorities S. 1836.2.534. 

Again, we are also of opinion that, after 
an heir has taken legal steps against the assi- 
gnee or Cessionnaire of the rights of another 
heir, it is too late to think of a retrocession. 
The challenging htir has taken advantage of 
hJs legal position, he has availed himself of 
what the law concedes to him, he has now a 
jus quesitum that no arrangement of other 
persons to which he is a stranger, can affect 
or set aside. This principle has also been 
confirmed by the French Courts of Law. S. 
1825.2.244. 

Viewing the present case with its somewhat 
peculiar features in the light of those prin- 
ciples, we have now to consider whether the 
Transfer was recalled and annulled before the 
Plaintiff had intimated his intention to insist 
on his right of " retrait successoral. " la 
point of time, the act of. recall and annulla- 
tion itself did precede the notice served by the 
Plaintiff. The transfer to widow Buttié bears 
the date of 26th September 1870, while the 
Notice by the Plaintiff was not given till the 
6th October thereafter. The deed of transfer 
being thus, prima facie at least, revoked by 
the parties, the original transferee on the one 
side, the mother of the children and those 
children on the other sidp, specially acting as 
the heirs, and representatives of their deceased 
father, jure representçitionisy in whom the 
right of one half of the succession of his mo- 
ther had vested, things, so far as? we have yet 
seen, were restored to their original situation 
before the Plaintiff had given Notice of her 
intention to take advantage of her position as 
a co-heir. 

No doubt, it is argued by the Plaintiff, 
that the whole procedure for annulling the 
Transfer was gone about in a hurried and 
haaty way, and that it was not altogether 
and finally completed by the approval of a 
Family Council, so far as the minor children 
were concerned, till notice of the intention to 
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insist on the " Retrait Successoral '* had been 
given. This is quite true, but so far as the 
mother and two children of age are concerned, 
the objection could not possibly lie. It would 
not, we think, beaneasv mat 1er, or any well 
recognized legal principle, to split the case 
into two, and to hold that tlie annnllation 
was good as to those parties and merely inva- 
lid as touching the minors, and this more par- 
ticularly looking at the legal position of mi- 
nors generally and the real interest of the mi- 
nors in the present case. From the written 
evidence which has been laid bcf(»re us as to 
the extent of the Estate left by Mrs Duval, 
there is j)lain ground for holding that the ])nce 
of $ 500 is far below the value of the rights 
of succession fallinji to the father of th(* chil- 
dren. They and their mother are therefore, 
in the present suit, now car tantes de damno- 
vitando, while their opponents ceriant de 
lucro captando. This is a consideration wliich 
cannot be overlooked in arriving at our cou- 
' elusion in such a case as the present. 

We are of opinion that the case of the Plain- 
tiff cannot be miiintained and that the different 
IMeas put forward for her, must be overruled. 
Judgment will be entered for the Defendants ; 
but looking at the circumstances generally 
and the near relation-ship of parties^ without 
costs. 

The rights of the intervening party Charles 
Antoine Evaristc Buttie, whatever they may 
be^ are reserved ; no costs in the intervention. 



BAIL COURT. 



Res Judicata, — Judgment of the Mas- 
ter AND Judgment of the Supkemb 
Court, — ^Action in distraction, — Writ 
OF Habere Facias, — Prescription of 
SO years. 

On the sole by Lidtation of a certain plot of 
ground being prosecuted before the h aster ^ 
the yiaintiff intervened uud prayed for 
the distraction of a portion thereof as be» 
longing to them^ in virtue of title deeds and 
" furthermore as having possessed the same 
for more than thirty years *^ On the day 
fixed for arguing the case before the 
Master^ no witnesses were adduced by 
Plaintiff to prove the possession alleged^ 
and the Master finding that the title deeds 
were null, refused the distraction prayed 
for. 

The sale by Lidtation having taken place^ 
the Plaintiffs were ejected by the purcha» 
ser, in virtue of a Writ of iiabere Facias^ 



and claimed from the Supreme Court a 
Judgment dei taring tkat fhey were the 
otoners by prescription of thirty years of 
the portion the distraction whereof had 
been refused to them by the Master. 

HeM by the Court that the question at issvfi 
had been already artfudica-ed upon by tb*t 
Master and that the Pl^iintiffs we^e not 
entitled to hare it argued anew before ihû 
Supreme Court. 



E. & J. LECONSTANT,- Plaintiffs. 



versus 



VAUDAGN E, -^Defendant. 



Before 
His Honor Sir C.Farquhaii Shand, Knight, 



Chief Judge. 



I,. RouiLLARD, — Of Counsel for Plaintiff". 
T. Herchenroder, — Attorney for same. 

E. Pellereau, — Of Counsel for Defendant. 
G. Tkssier, -Attorney for same. 



ISthJuly 1871. 

The Plaintiffs alleged that they are the 
owners of a certain undivided part and por- 
tion of a piece of ground of an acre in extent, 
with the huildings thereon, in the District of 
" Black River" at the placed called " Pfai- 
nes St, Pierre j*^ bounded as stated in the 
Plaint : that they are are owners as biing 
certain of the heirs of the late Philoffènc Le- 
constant, and for having possessed and en- 
joyed the same, jointly with the other heirs 
of the said Philogènw Leconstant, by them- 
selves and the said Philogène Leconstant, for 
more than 30 years, publicly and peacefully a« 
owners thereof and without interruption up to 
the time when they were formally ejected by 
the Defendant, viz: 12th January last. The 
Plaint concluded for a declarator that the 
piece of ground in question is the property of 
the Plaintiffs, jointly with the other heirs of 
the said Philogène Leconstant, and that the 
Defendant should farther be ordered to pay 
$ 100 of damages with costs of suit. 

From the evidence, it appeared that a sale 
by Licitation of a portion uf g^ou^d of li>0 
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acres in the District of '* Black River/* at 
(he instance of Marie Noémie Aeîe a^inst 
John Polyxètie Vaudagne & ors., being in de- 
pendence bffore th(î Master of this Court, 
the present Plaintiffs, along with six other 
persons, presented a Petition to the Judge, 
for the distraction of 6 acres of j2;round, one 
•acre of which is thft subject of the pn^sent 
suit, th(^ said six acres forming, as was alleged, 
a part of the laiger subjects iacluded in the 
Licitalion. The retitioueis set forth that they 
were in ])Os^essi«m and were the owners of 
the said 6 acres, '^ being the sole heirs and 
•* assig'iees of Jennie Leconstant, Fanchin 
*' Lecoastaut, Victor Leconstant and Philo- 
" gène Leconstant, who wore theuiselves the 
*' owners thereof in virt\ie of the last Will 
** and Tesiaiiicnt of Mi>:s Suzanne Lolotte, 
'* drawn up by Mr Lablache and his collea- 
" gue, Notaries public, dated the 10th April 
1848, nnd furtlierniore by themselves and 
by thcîîr repretî^entatives, the Petioners are 
'* now in possession thereof for mo:e than 30 
'* years." 

The Master fixed a day for hearing parties. 
No proof of their alleged possession was ef- 
fered by the Petitioners, and the Master, af- 
ter hearing the case, pronounced a Judgment 
on 19th September 1870, finding that as the 
late Suzanne Lolotte, in virtue of whose last 
Will and Testament the Petitioners claimed 
the ownership of the plot of ground, was the 
owner theieof as usufructuary only, and could 
not therefin-e dispose of the same, the said 
Judgment, farther declaring that the Petion- 
ers are without any title or capacity to claim 
the said plot of ground and dismissing their 
application for distraction ; each party to pay 
his own costs. 

The subjects in the Licitation were sold by 
public auction on 22nd September 1870, to 
Mr Eugène Roget de Belloguet, for the sum 
of $ 515 with costs of sale. The biddings 
were reopened by one of the present Plaintiffs, 
viz : Eugène Leconstant and another party, 
on 29th September thereafter, to the extent 
of \\6 of the said price of $ 515, with costs 
and charges, and the deposit of the said ex- 
cess was accordingly made on the loth Octo- 
ber, at a public auction sitting, the property 
was finally sold to Mr Tessier, Attorney, re- 
presenting Mr Edgar Vaudagne, the Defen- 
dant in the present suit, for the sum of ^ 720. 

Under a writ o( Habere facias possessionem, 
the purchaser obtained possession of the lands 
by ejecting the Plaintiff Eugène Leconstant 
and certain other persons. 

On the tenth February last the present 
Plaint was served on the Defendant. 

» 
L. RoGiLLARO for Plaintiffs : The Plain- 



tiffs are the real owner? of the piece of ground 
now claimed by them, in virtue of a lawful 
possession of more than SO years. Wo never 
meant to plead this title before the Master 
and he gave no Judgment upon it. It is true 
the Plaintiff Eugène Leconstant made a " su- 
renrjfère " of the property, aftor the first 
a»ljudii:ation, but tiis does not bar his right 
to insist at the present proceedings; at all 
events the other i*laintiff, Jean Leconstant, 
cannot be mot with such a plea. 

E. I'ellere.vu for Defendant. There is 
res jndicate here. This is an attempt to open 
up a lawful public sale to a ârd party on pré- 
tendons which are unfounded, or, if they had 

any existnicp, they ought to have been plea- 
ded before the Master. 

THE COURT. 

The Plaintiffs have argued that they did 
not intend to raise the Plea of prescription be- 
foro the Master, and that they led no eviden- 
ce in support of their having been in posses- 
sion for more than 30 vears As to their in- 
tention to raise the Plea, if wc refer to the 
words used by themselves in their Petition 
for distraction, we shall see that those woids 
were quite broasl enough to ombrace the ground 
of prescription ; indeed, looking at the at 
least apparent divisioa of their grounds of 
claim into two, by tlie use of the word "/«r- 
thermore'\ the Plea of prescription is suffi- 
ciently raised in the Petition. It is true that 
no evidence was led by the Petitioners, in 
support of their possession, but that is plainly 
not conclusive that thev did not intend to 
raise the Plea on the Record. Hut of two 
things one, they either intended, at the time, 
to plead prescription, or they did not support 
it by evi<lence ; sibi uuputent, they have them- 
selves only to blame The Plea was perfectly 
relèvent, the suit was | proper one for trying 
the point, and the (>ourt was quite competent 
to decide it. If they did not intpnd to raise 
the Plea of prescription, it is clear that they 
ou.'xht to have done so. The suit was quite 
proper and competent for this purpose and 
no one can be allowed to plead his case by 
piece-meal, that is to say to try the result up 
to final Judgment by the Court on one Plea, 
and then, having lost his case, to begin the 
self-same proceedings over-again, merely stat- 
ing an omitted Plea or ground of Action. It 
ia only in very rare cases, as for example 
when new matter has unexpectedly come to 
light since a former Judgment or when the 
circumstances are verjj peculiar, that a fresh 
Action about the same matter can be allowed 
after a final Judgment in a contested suit. 
The reason is obvious ; if the rule were not 
so, forced suits would be int4*rminable A 
person might raise as many suits about the 
same thing, one after the other, as he had 
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grounds of Action real or imaginary. But 
further it will not escape attention that in 
the present case, things are not entire ; new 
and very important interests have arisen. The 
property has passed by public and judicial 
sale into the hands of an onerous bona jide 
purchaser. On what principle of law or jus- 
tice can he be disturbed in his possesion and 
have a portion of the land bought and paid 
for by him carried off by the Plaintiffs ? 

They did not even appeal the Judgment of 
the Master when it was adverse to them. 
That Judgment is consequently final, nay 
more, one of the Plaintiffs expressed his full 
acquiescence in the Decision of the Master, 
by abandonning his position of claiming the 
property of the plot of ground as owner, and 
appearing as an offerer to purchase under a 
" Surenchère " made by him. (See analo- 
guous case S. 1851. %. 658.) 

The Court can see nothing to warrant ils 
interference with the rights of the Defendant 
as propiietor of the ground in question. The 
Action is dimissed with costs. 



SUPREME COURT. 



_ t 

Trespass,-- Vindication of a Plot of 
Ground, — Prescription of thirty years, 
— Survey by the Crown Land Surveyor, 
— Government Land. 

JAe Plaintiff hating entered an Action against 
the Defendant alleging that the latter hud 
trespassed on a plot of ground which Ae, 
the Plamtiff^^ alleged he had acquired by 
30 years^ prescription, and the witnesses 
called on both sides to prove the identity oj 
the said plot of ground having given con- 
flicting and unsatisfactory ecidenccy the 
Court ordered the Crown Land Surveyor 
to report on the matter and that the pro- 
ceedings be referred to the Procureur Ge- 
neral for his information, as the public 
interest might be involved iii the matter. 

BUTTIÉ & WIFE,— Plaintiffs. 

versus 
AUTARD & WIFE,— Defendants, 

Before : 

His Honor Sir C. F. Shand, Kt. C. J. 

and 
The Honorable J. Gorrie, Second Puisne 

[Judge. 



P. L. Chastêllier, — Of Counsel for Plaintiff. 
A J. Colin, — Plaintiff's Attorney. 

E. Bazire, — Of Coui'Sel for Defendants. 
J. Geo: Tessier, — Défendants' Attorney. 



18M July 1871. 

The Declaration in this Action, sets forth 
that Marie Charlotte Antoinette Duval, wife 
of Roch Charles Buttié, as sole representative 
of her late father Charles Antoine Duval, was 
owner of a purtion of forest-land of 50 acres 
or thereabouts, situated in the District of 
'" Moka " at the place called " TeiTc Rouge," 
bounded in the manner set forth in the De- 
claration. That the said Plaintiffs ha^ enjoyed 
30 years an uninterrupted possession of the 
said gi'ound, and after iiarratinjj an alleged 
trespass upon the said ground, by the Defen- 
dants, concluded that it should be decreed by 
the Court that the said plot of ground of 50 
acres is the property of the said Buttié the 
wife. 

The Defendants deny the trespass, and chiim 
the same piece of ground as belonging to 
them. 

The Plaintiffs put in evidence two title 
deeds ; the one being a sale in the year VI 
of the French Republic by one Herveaux to 
Duval, the father of the Plaintiff, but of a 
piec« of ground of 25 acres only, and the other 
deed is a reconveyance of the same portion of 
ground, three days later, to Made. Herveaux, 
the wife of the first vendor. So far, there- 
fore, as the title deeds go, they negative the 
possession of any portion of the land by the 
ancestor of Mada'bie Buttié. 

■ 

It was stated by the witness Buttié and 
adopted in argument by Plaintiff's Counsel, 
that the family Hervaux were on terms of 
great intimacy with his wife's family,' and 
that the lands had been handed over in gift, 
leaving the title to stand upon the thirty 
years uninterrupted possession. But Buttié 
the husband admitted that he had not been 
on the lands since 1808, and although we had 
before us various witnesses v^ho. spoke to cer- 
tain acts inferring proprietorship and posses- 
sion, there were not wanting witnesses for the 
defence, whose testimony was directly contra- 
ry and supporting the contention of the De- 
fendants. 

The lands lie near the *' Piton du Milieu*^ 
in the vicinity of which we have seen, by 
cases recently before the Court, that the ori- 
ginal concessions are not clearly defined, and 
we could not, without further information 
than that before us, venture to give a Judg- 
ment upon the case as it stands. 
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We, therefoie, remit the whole proceedings 
to Mr. J. W. Duncan, Government Land 
Surveyor, for the purpose of reporting to the 
Court, without further explanations of the 
parties, upon the pttsition and boundaries of 
the lands claimed by the Plaintiffs and De- 
fendants rrspectively, and accompanying his 
report with a sketch of the locality, suffit ient 
to •'nable the Court lo follow the boundaries 
described orally by the witnessess. 

And as the public interest may be involved 
in a contention regarding land to which the 
Plaintiff has no written titles and relies upon 
a prescriptive possession of 30 years of lands 
which at one time were possessed under writ- 
ten title by others, we refer the proceedings 
to the Procureur General for his informa- 
tion, reserving to Phiintiffs and Defendants 
all rights to be further heard in the event of 
the Crown becoming a party to the cause, 
and also to be heard on Mr. Duncan's report. 
All question of costs reserved, with the excep- 
tion of the reporter's fees which will, mean- 
time, be paid one half by Plaintiffs and one 
half by Defendants, until the costs in the 
cause are finally disposed of. 



BAIL COURT. 



Action in damages, — Malicious prosectt- 
TioN, — Libellous allegations, — Judi- 
cial SLANDER, — Privilege of position. 

TRe right to advance statements in Courts of 
laio is tery broad, and it is only where the 
other side can shew that they are irrele- 
zanty or if relevant^ are the result of plain 
and express malicCy that the party making 
the allegations can he held liable in dama- 
ges for Judicial slander. 



CHAVRY,— Plaintiff, 

tersui 

JTJGLARD,— Defendant. 

Before : 

His Honor Sir C. F. Shand, Kt., 
Chief Judge. 



V. Delafate,- 
G. A, Ritter,- 



•Of Counsel for Plaintiff. 
•Plaintiff's Attorney. 



E. PsLisEREaikU, — Of Counsel for Defendant. 
Fl Mallet, — Defendant's Attorney. 



\8th July 1871. 

In this suit, the Plaintiff, a joiner in Port 
Louis, asks damages to the amount of £60 
against the Defendant, for libel and defama- 
tion. 

He sets forth in his Plaint, that the Defend- 
ant purchased from him, on 25th April last, 
an ''armoire" in mahogany (acajou) for the 
sum of $80 ; that the Defendant, maliciously 
intending to injure the Plaintiff and to bring 
him into public scsindal and disgrace, did, on 
29Lh April last, cause 'a Notice to be served 
upoTi him by an Usher, setting forth false, 
scandalous, malicious, (fefamatory and libel- 
lous matter, to wit : that the Defendant had 
had the ** armoire " verified, that it is not 
made of mahogany ; is not the *' armoire " 
she intended to buy ; that she would not have 
bought it if she had known that it was not 
made of mahogany ; that he (Chavry) had 
knowingly and falsely declared that the " ar- 
moire " was made of mahogany in order to 
deceive her (Juglard), and in fact he had 
deceived her, and fraudulently obtained from 
her the sum of $80, thereby meaning that he 
had imposed upon her and cheated her out of 
her $80; that farther the Defendant (Juglard) 
not having any reasonable or probable cause 
whatever for stating that the " armoire " was 
not mahogany, but intending to injure the 
Plaintiff (Chavry ), did wrongfully, falsely, 
maliciously and unju^^tly prosecute him before 
the District ('ourt of Port Louis, repeating 
in her Plaint the allegations contained in the 
above Notice, and concluding that the Court 
should declare null and void the sale of the 
** armoire ", condemn the Defendant (now 
Plaintiff; to restore the said sum of $80, and 
take back the " armoire " ; with costs. That 
the said Action was dismissed by the Magis- 
trate, with costs. That on account of. said 
conduct the Defendant is liable to pay the * 
Plaintiff the sum of £60 of damages. 

A number of witnesses have been brought 
forward on both sides and the proof is consi- 
derably fuller than what was adduced before 
the District Magistrate. 

The greater weight of the evidence before 
me goes to negative the allegation of the 
Plaintiff that the " armoire " in question was 
really constructed of mahogany. The evi- 
dence is divided, but tlitre are more witnesses 
who swore that in their opinion the wood is 
not mahogany, than who swear that it is 
mahogany. 

Let us now review the position of parties. 

The Plaintiff has alleged express malice, 
as he was bound to do, in a case like the 
present ; for the position of his adversary in 



96 



DECISIONS OF THE 



[1871 



the suit before the District Macpstrate was, 
what is usually termed in this branch of the 
law, privileyed^ that is to say, the Défendant 
Miss Juglard, in her suit at law and in the 
necessary preliminary Notice specially re- 
quired by law, was entitled to set forth 
whatever was relevant and pertinent to the 
matter in is>ue. In ordinary circumstances 
where there was no peculiarity or privilege of 
position, such allegations against the charac- 
ter of a party would have been libellous ; 
but the right to advance statements in Courts 
of law, is very broad, and it is only where 
the other side can shew that they are irrele- 
vant, or if relevant, are the result of plain 
and express malice, that the party making 
the allegations can be held liable in damages. 
The Plaintiff, here, says that the Defendant, 
maliciously intending to injure the Phiintiff, 
did cause the Notice above referred to, to be 
served on the Plaintiff and did, farther, not 
having any reasonable or probable cause what- 
ever for believing that the ** armoire " was 
uot of maho<;any, but intending to injure the 
Plaintiff, did wrongfully, falsely, maliciously 
and unjustly prosecuted hira before the Dis- 
trict Court." 

These arc very pointed and precise allega- 
tions of s])ecial and direct malice ; but have 
they been proved by the Plaintiff? 1 do not 
think that they have. On the contrary, as 
we have seen, the Defendant has led a large 
mass of evidence tending to shew that in fact 
the **' armoire " was not really made of ma- 
hogany, and it is undoubtedly shewn that ma- 
ny persons of reasonable and competent skill 
assured her that the wood in question was not 
mahogany It is plain, therefore, that express 
malice and all want of rea-onable and pro- 
bable cause, on her part, have not been esta- 
blished. But these allegatioTis are the basis 
of the Plaintiffs' case as alleged and necessa- 
rily alleged by himself. It may be that a 
more moderate statement, so to speak, of her 
grounds of Action in her Plaint against the 
present Plaintiff might have Sufficed; say, for 
example, that she had simply alleged that 
the then Defendant Chavry had made a mis- 
take, and had erroneously staled that the 
press was made of mahogany and had guaran- 
teed his statement, and as it turned out that 
the wood was not mahogany, she was entitled 
to receive the price she had paid, and return 
the Article. But looking at the case in all 
its aspects, and the 'grounds she had for be- 
lieving that the wood was not mahogany, I 
see no evidence that in making the stronger 
averments against Chavry, she was actuated 
by that special malice, which the law alone 
acknowledges as a foundation for such a 
claim of damages as the present. 

The decision of the District Magistrate 
proceeded upon the evidence adduced before 



hjm is of course fin il, but I need not say 
that in cases of this description a favorable 
Judgment in a ('onrt of Justice, for a Defen- 
dant, does not entitle him to turn round on 
his adversary and to call him into Court to 
ansiver a claim of damages for malicious 
prosecution. 

Much more is required in law, as we have 
seen, to subject u litigant in reparation for 
Judicial slander. 

The Plaintiff, in the opinion of the Court, 
not having established his case. Judgment 
will be entered for the Defendant^ with costs. 



BAIL COURT. 



Sale of Immoveable Pkoperty, — Bank- 
ruptcy, — Right of Wives, — Third 
PARTY, — *' Tiers Acquéreur, '* 

Where the wife of a trader had purchased 
an Immoveable Property without mentio4' 
ing in the deed of put chase, or proving 
afterwards before the Court, the origin of 
the money with which (he sale prtce was 
paid, and the trader hating become Bank- 
rupt, his wife sold such Immoveable Pro- 
perty to a third party, the Court, under 
Section 135 of the Bankrvptcy Ordinance, 
ruled that the sale was null and that the 
Immoveable Property formed part of the 
Ba7ikrupVs Assets. 



E. J. HERCIIENRODER,— Plaintiflt: 

versus 
PELLEGRIN & WIFE & Ors,— Defendant». 

Before : 
His Honor Mr. Justice Gorrie. 



P. L. Chastfllier, — Of Counsel for PlantiC 
G. A. Ritter, — Attorney for same. 

E. Pellereau, — Of Counsel for Pellegrin 

* the wife. 
A. RoHAir^ — Attorney for same. 



l%th July 187L 

This is a case at the instance of the Offi- 
cial Assignee of thp Bankrupt Estate of £mi- 
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lien Pellegrin against Pellcgrin the wife and 
the Bankrupt, himself, for validity of the pro- 
ceedings and the authorization of his wife, 
and against Léonce Rivet, lately a trader, 
also now Bankrupt, in his capacity of legal 
administrator of the goods and person of Lau- 
re Louise Tupersile Rivet, his minor daughter. 

As the Bankrupt Pellcgrin had been sent 
to the Assize Court, for trial, I abstained from 
givinj^ Judgment at the time this case was 
heard, but he not having surrendered to Jus- 
tice, it is necessary for the interest of the cre- 
ditors that tiie qucsticm be now disposed of. 

'The object of tbe Action is to have set aside 
and declared to be bad, null and void, to all 
intents and purposes, the sale of a ])iece of 
ground at ** Peftite Riviere," «lescribed in the 
Plaint, by Pellcgrin the wife to the minor 
Rivet, and this on the ground that the pro- 
perty in question was part of the assets of the 
Bankrupt Emilien Pellcgrin, and that his said 
wife had disposed of it without any right, 
title or capacity. 

It appears from the evidence, that in the 
month of November 1869, Mr. William Whee- 
ler who had purchased the ])iece of gi'ound in 
question and against whom a "Folio Enchère" 
had been entered, made an arrangement to 
transfer the property to Madame Pellcgrin on 
being relieved oif the legal expenses which he 
owed to the Attorney. Wheeler transacted 
solely with Emilien Pellcgrin and never saw 
Mrs. Pellcgrin in relation to the transaction. 

The Attorney's costs amounted to $ 150 
and the fees of the Master to $25 more. Ihe 
chief clerk of the Attorney who had charge of 
the transaction proved that these costs were 
paid by Emilien Pellcgrin, and in tbe Ban- 
kruptcy of Pellcgrin the cheques were reco- 
vered from the Bank (although the counter- 
foils had been abstracted from the cheque 
book then used by the Bankru])t) showing 
that the money had been so paid by the Ban- 
krupt out of his proper effects. The date of 
the notarial deed by which Wheeler conveyed 
to Madame Pellegrln is dated 28th December 

1869. 

* 

Pellegrin became bankrupt about six months 
after this transaction was completed. 

In the section of the Bankruptcy Ordinan- 
ce which treats of the rights of wives. Art. 
184 thus lays down the law in regard to im- 
inoTéable properties claimed as belonging to 
them and not to the estate of the husband : 
*' Tbey' shall, likewise, resume the real estates 
** purchased by them in their own name with 
** monies arising from such inheritance, lega- 
•* cy or donation, declared immoveable by the 
«' marriage contract, provided that the ori<:m 
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of such money be expressly declared in the 
deed of sale and such origin be proved by 
** an inventory or other authentic document, 
" and provided also that, such purchase be 
•' made within one year from the day of such 
" monies accruing to them." And Article 
135 further adds : ^* Under what condition 
^^ soever the marriage may have been con- 
*^ tracted and in case of* ju'licial separation of 
property, the legal presumption sholl be, 
except in the case specified in tlie last pre.- 
" ceding Article, that all tlie Estates pur- 
chased by the Bankrupt's wife an- the pro- 
perty of her husbaud ; *that they were paid 
^•' foT with his money, and must thcrffore 
*^ form part of his assets." Tiie latter Article 
is substantially the same as Art. 559 of the 
Code of Commerce, with this exception that 
in the Code the phrase is added " sauf à la 
** femme à fournir la preuve du contraire " 
which is not embodied in the Colonial Ordi- 
nance. 

There was no declaration in the deed of 
conveyance by Wheeler that the money with 
which Madame Pellegrin had purchased came 
within any of the categories set forth in 
Art. 134. 

On the 12t]i November 1870, Mme Pelle- 
grin conveyed the proptTty in question to the 
minor Rivet, bv notarial deed before the 
same Notary as had acted in the preceding 
sale, on the statement that the purchajse price 
had been paid cash out of sight of the Notary. 
The contention of the Official As^sisTnee is 
that the property having been ]mrchased by 
money of Pellegrin, or, at all events, not 
having been purchased with money of the 
wife, of which the origin wa«i exjiressly de- 
clared in the deed of sale, ami such origin 
proved as required by Art. 134 of the Bank- 
ruptcy Ordinance, it must be considered, un- 
der Art. 135, as the property of the husband.' 

On the other hand, it was miintained for 
Madame Pellegrin and for the minor Rivet, 
that the Articles of the Ordinance quoted are 
only applicable when the property remains in 
the hands of the wife, and that if she sells it 
before the Assignees of the Bankruptcy claim, 
the property can only be recovered by setting 
aside the deed of sale on the allegation of 
fraud, not only on the part of the seller but 
of the purchaser ; otherwise a property might 
be passing from hand to hand with a latent 
vice affecting it, which is against the genius 
of our law regulating real estate. 

After considering the evidence adduced in 
this case, and that taken in the Bankruptcy 
of Pellegrin which was appealed to by the 
Plaintiff, I have no doubt that the property 
was originally acquired in the manner des- 
cribed, by Emilien Pellegrin with his own 
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moqies^ and at the date of the Bankruptcy, 
the Official Assignee, under Articles 82 and 
1S6 of the Bankruptcy Ordinance, became 
absolutely vested in the same without re- 
quiring any deed of conveyance for that' pur- 
pose. 

Madame Pcllegrin had, therefore, no power 
whatever to sell a property which, by the 
operation of the law, had become vested in 
another for the benefit of her husband's cre- 
ditors. It is perhaps possible to imagine a 
case where a stranger might innocently pur- 
chase from a Bankrupt's wife, real estate 
which, while ostensibly belonging to her, 
really belonged to lier husband ; but the law 
has distinctly laid down the various condi- 
tions under which the wife shall retain her 
real estate notwitlistanding her husband's 
Bankruptcy and if ])urchasers pay no heed to 
these legal requirements and do not know 
that a person is bankrupt- who is publicly 
notified as such, and is appearing day by day 
before the Courts in that capacity, they have 
only themselves to blame. Here it would be 
preposterous to suppose that Rivet, alone of 
all the traders of Port Louis, did not know of 
the Bankruptcy of Pellegrin. The Court has 
no doubt that the pretended purchase on be- 
half of his minor daughter was made in full 
knowledge of the Bankruptcy, and therefore 
that he treated with Madame Pellegrin in 
spite of the caveat which the law supplies 
against such transactions. 

I do therefore decree, as concluded for in 
the Plaint, that the sale of the property as 
therein described, made by Emillen Pellegrin 
the wife to the minor Rivet before Mr Du- 
rand Deslongrais and his colleague, of Port 
Louis, Notaries public, on the I2th day of 
November 1870, is bad, null and void to all 
intents and purposes, and I give costs against 
the Defendants, jointly and in solido. 



Before : 
His Honor Mr. Justice Gorkib. 



BAIL COURT. 



Lease, — Rext, — Payment,— Evidence, — 
Appeal fiiom a judgment of DisriiicT 
Magistrate. 

Circumstances under which a receipt of rent 
from the La?id/oidy for a month, was con- 
sidered by the Court as fw evidence of pay ^ 
ment for the previous mohthê. 



MAUREL,— Appellant. 

versus 
WILSON,— Respondent, 



P. L. Chastellier, — Of Counsel for Appel- 
G, A. Ritter, — Attorney for same. [lant. 

E. Pellereau, — Of Counsel for Respondent. 

F. Mallet, — ^Attorney for same. 



18M July 1871. 

This "was an Appeal from a Judgment of 
the Senior District Magistrate of Port Louis, 
hy which he found the Respondent who was 
Plaintiff in the Court helow, entitled ton 
Judgment in his favor on the Plaint entered 
by him against the Appellant, for non pay- 
ment of $200.57 being a balance of rent. 

The balance sued for is the difference be- 
tween the rent said to be due by the Appel- 
lant for the months of March, April, May, 
June, July and August 1870, and certain 
sums paid by him to the Municipal Corpora- 
tion, in virtue of an attachment paid in his 
hands for taxes left unpaid by the proprietor. 

A, preliminary point was raised by Appel- 
lant, that he holding a receipt by the land- 
lord, for the rent due in October, payment for 
the previous months was to be presumed, but 
the District Magistrate considered the plea 
bad, and I also overruled it as inapplicable 
in the circumstances. 

The real questions at issue is whether the 
Appellant made six monthly payments to the 
Municipality or only four. Oral evidence 
was taken by the District Magistrate and af- 
ter hearing parties on the appeal, the Court 
ordered some additional evidence with the 
view of more fully elucidating the point in 
dispute. 

If any difficulty still exist, it arises partly, 
if not chiefly, from the entries in the Books 
of the Municipality, not distinguishing for 
what months the sums paid by Maurel, for 
rent, were due, and also from the fact that a 
schedule or notice of seizure was served by 
the officer of the Municipality, for rent pay- 
able on 21st August 1870, (a month for 
which they had no right to claim) leading to 
an inference, if not a presumption, that the 
rent for the previous months had also been 
paid to them and showing, at all events, that 
they considered themselves entitled to claim 
the rent for that month. 

The Appellant and his clerk asserted that 
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the rents were regularly paid to the Munici- 
pality, each month, from March to August, 
and that six payments were made. The Ap- 
pellant also avers that in consequence of 
having to remove to another shop, the receipt 
which he received from the Municipality 
were lost. 

The Books of the Corporation, on the other 
hand, show only four payments hy Manrel ; 
£14 on 14th April, £14 on 6th May, £14 on 
14th .July aud £6.17.9 on 26th August 1870, 
and the officers whose duty it is to receive 
money due for taxes, give distinct testimony 
that these were the only sums paidhy Appellant. 

There can be no doubt, as to the months to 
which the first twf> payments apply, that of 
14th April was for the month due 21st March, 
which the Appellant, himself, admitted to be 
due when the Attachment was laid in his 
hands, and the payment of 5th IMay was ne- 
cessarily for the rent due on 21st April. 

The next sum, however, is not paid till 
the 14th July and the doubt arises whether 
this was for the month ending 21 st May or 
the month ending 21st June. If for the latter, 
then the inference would be that Mcay had 
previously been paid, but not entered in the 
Municipality Books. 

Neither Mr. Maurel nor his clerk mention- 
ed the dates when the respective sums they 
allege to have been paid were handed over to 
the Municipality, although the former states 
that the payments were entered in his books. 
Not having any assistance from that quarter, 
we turn to the evidence, generally,, to ascer- 
tain if there are any facts wliich may throw 
light upon the subject. 

We find that on 23rd June 1870, Maurel 
paid to Wilson, his Landlord, % 35 to account 
of his rent. The explanation of Wilson is : 
** 1 told Maurel that according to my calcu- 
lations the Municipality had been satisfied. 
Maurel sent me the % 85 and I sent him a 
rcîceipt for an equivalent sum. Maurel, him- 
self, say : Wilson gave me a "Bon" for $ 35 
which I had lent to him on the rent for the 
month of June. He told me he would arran- 
ge with the Municipality to draw only half 
the rent for that month which the Municipa- 
lity would not agree to." 

In the supplementary Evidence the Hono- 
rable The iMayor of Port T^ouis stated that 
Maurel came to him on one occasion desiring 
time to pay ; although he cannot specify the 
month, Mr. T^egoy, the Collector, recollects 
that Maurel came to ask for time, and be- 
lieves it was for the month of June, and he 
•ays Mr. Wilson came, also, but for what 
month he cannot determine. 



Now, if Maurel had paid the rent for May^ 
only a portion of that for June would have 
been due to the Municipality, as Mr. Wilson 
had stated, and we take the payment of $ 35 
by Maurel to Wilson, which he himself and 
not Wilson, expressly says, was on account 
of the rent for June, as an admission by him, 
that he had not then paid and did not expect 
to pay the whole of the June rent to the 
Municipality. Having before him in the at- 
tachment the sum of £48.17.9. mentioned as 
the amount due to tlie Corporation by his 
landlord for over-due taxes, there was no 
difliicnlty in calculating the exact balance due 
after two months rent had been paid, and 
the tenant would not have been justified in 
making payments beyond the amount claimed 
in the attachment. 

1 gather from these facts that the month 
for which Maurel had asked for time to pay 
was that due 21st May, and that he did not 
pay this amount until the 14th July. The 
balance which he paid on the 26th August 
was for the month ending 2lst June and, as 
anticipated, the Municipality did not require 
more than £6.17 9 of the' £ 14 then due. 
The amount already paid by Maurel to Wil- 
son, on 23rd June, of £ 7, brings up the sum 
as nearly as possible to the amount of £14 for 
the June rent/. 

These conclusions show that the Usher's 
notice wliich was found at the Municipality, 
and which had not been served on Maurel, 
erroneously stated the month's rent for which 
it was to be issued, as due on the 2 1st June. 
It should have been the 21st May, and the 
Usher's notice of 23rd August was equally 
erroneous in bearing that the month's rent 
then due was from the 21st August. It wjis 
really for the rent due on 2 1st June. In no 
point of view would the Municipality have 
been justified in claiming the month of Au- 
gust. 

These mistakes have occasioned a good 
deal of extra expense in this case, from the 
additional investigation which was thought 
necessary, and had the Municipality been par- 
ties to the cause, I should have marked my 
sense of this in the apportionment of costs. 

The Judgment of the Senior District Ma- 
gistrate appealed from is now confirmed, and 
the appeal dismissed, with costs. 



SUPREME COURT. 



Commercial partnership, — Signature 

OF MANAGER, — JoiNT LIABILITY, — BaD 

FAITH, — Novation. 
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Notation contiot be presumed, and where a 
creditor has received bills, subscribed by 
his debtor personally, *' to be employed in 
lieu and stead " of certain other bills sub- 
scribed by the same debtor in his capacity 
of managing member of a firm, and where, 
at the same time, the creditor had promised 
to provide funds for the payment, by his 
debtor, of such new bills at maturity, the 
Court ruled that the facts of the case were 
not sufficient to prove that the creditor in- 
tended to make a novation. 

By Art. '^2 of the Code de Commerce, part- 
ners ''en nom collectif of a firm,. are 
bound jointly and in solido to the payment 
of all the obligations imdertaken even by 
, one single partner, under the social signa- 
ture. But that Article of the Code can on- 
ly be applied i/i its absolute sense when the 
creditor accepts, in perfect sincerity, the 
obligation of the firm jrom the indioiduol 
partner for a debt beyond the scope of the 
partnership and not if he accepts in the 
full knowhdye that the partner is defraud- 
ing thcfiim. 



GALDEMAR Frères,— Plaintiffs, 



versus 



L. RIVET & Co., i& ors ,— Defendants. 



Before ; 
His Honor Mai. Justice Besi*el, 

and 
Ilis Honor Mr, Justice J. Gorrib. 



P. L. Citastellier, — Of Counsel for Plain- 

F. Victor, — Plaintiff's Attorney. [tiffs. 

G. GuiBERT,— Of Counsel for Codabux. 
J, Guibert, — Attorney for same. 

Hon, Leclï^;zio, — Of Counsel for assijçnees 
G. A, Ritter, — ^Attoiney for same. [Rivet. 



l%th July 1871. 

This is an Action at the instance of Messrs. 
Galdemar frères, against L, Rivet & Co. and 
Léonce Rivet and Cursetjee Codabux, jointly 
and scvt rally, in tho suui of $ 9,580.57, 
being the balance due upon certain promisso- 
ry notes subscribed by '^ C. Cazaubon & Co. 



and' C. Cazaubon, individually, and which 
the Plaintiffs allege were guaranteed by the 
said L. Rivet & Co. The Official Assignee 
in Bankruptcy is also added, as a Defendant, 
to represent the now Bankrupt F state of 
Léonce Rivet. 

It appears that C. Cazaubon who subscri- 
bed the promissory notes in question, was the 
son-in-law of Rivet, and that Mr. Victor 
Galdemar had been a partner *^ commandi- 
taire " in tho business of " Cazaubon & Co.," 
up to within a few months of that firm ma- 
king an arrangement with its creditors But 
after the retirement of Mr. Victor Galdemar, 
and in order that Cazaubon might continue 
to obtain , goods from the Plaintiffs, Léonce 
Rivet agreed to give to them the guarantee 
of the firm of ** L. Rivet & Co." for the pay- 
ment of the promissory notes of C. Cazaubon 
&Co. 

This guarantee was given at first in the 
shape of separate '^ avals " for numerous pro- 
missory notes, and aftevwaids a general gua- 
rantee of 1^4th March 1869 was given em- 
bracing all the promissory notes for Avhich 
payment is sued for. The general guarantee 
is of tlic widest possible character concluding 
in these tenns : "En un mot nous déclarons 
" nous obliger au paiement de ces billets» en 
" capital et intérêts, comme si nous en étions 

les souscripteurs." 



i< 



Only a small dividend has been recovered 
from the Estate of '' C. Cazaubon & Co./' 
the principal debtors. The fiim of L. Rivet 
& Co. came to an end on 31st Julv 1869, and 
Léonce Rivet, personally, has, as we have seen, 
since become Bankrupt. The Action is prac- 
tically, therefore, directed against Mr. Cur- 
setjee Codabux who was the only partner of 
*•' L. Rivet & Co.," other than Léonce Rivet, 
at the time the guarantees were given to the 
I^laintiffs ; and up to the period of the disso- 
lution of the firm '" L. Rivet & Co.," Mr. 
Codabux was also the partner changed with 
the liquidation of the firm. 

It is admitted that Rivet was the mana- 
ging member of the firm of *' L. Rivet & 
Co." and that he, alone, had the right to use 
the social signature. These facts were public- 
ly notified in the usual manner. The deed of 
partnership contained a clause prohibiting the 
use of the social signature for purposes other 
than the transactions of the firm ; but this 
was not published. 

The Defendant Rivet asserted that when 
asked by Plaintiffs to give the guarantee of 
the firm, he specially drew their attention to 
this provision, and left with them the deed of 
partnership . for their perusal ; but this was 
positively denied by Plaintiffs. 



1871] 



COURTS OF MAURITIUS. 



101 



On 6th August 1870, one year after the 
firm of ** L. Rivet & Co.*' had come to an 
end and was in course of h'quidation, the 
Plaintiffs proposed to Rivet, who was at 
that period carrying on husiness on his own 
account, to give them certain promissory notes 
*' in lion and stead " of those which he had 
given in guarantee for ** Cazauhon & Co,. " 
promising to supply him with money to retire 
the same when due. This transaction is found- 
ed on by the Defendant Codabux, as being a 
discharge by novation of the former promis- 
sory notes or ar(th signed by *'L. Rivet & Co.," 
while the Plaintiffs contend that the words 
used by them in giving a receipt to Rivet 
for these new obligations, viz : '^ Les dites 
" valeurs devant nous servir au lieu et place 
" des billets Cazauhon î»arantis ])nr aval de 
" Messie urs '^ L. Rivet & Co.," mvxhx not to 
be read without taking into accounr the fact 
that the Plaintiffs, in tlie same document, 
understood to provide funds to retire the same 
when due. They explained in the evidence 
given by thrm before the Court, that they 
had not used the guarantees of '* L Rivet & 
Co." in the way of business, out of consider- 
ation for Mr. Léonce Rivet to whom they 
primarily and chiefly looked for the payment 
of the obligations, hut requiring at the moment 
the command of thifir money, they look the 
new promissory notes from Rivet as a means 
of raising discount, and not with any inten- 
tion whatever discharging the previous f^ua- 
rantees of " L. Rivet & Co." " 

It is admitted by the Plaintiffs that they 
never in any way informed Mr. Codabux of 
the existence of the guarantees, although 
Mr. Félix Galdemar was in frequent commu- 
nication with him u])on business. It is stated, 
moreover, by Mr. Codabux, in his evidence, 
that the Plaintiffs when taking bills from the 
finn of " L. Rivet & Co." for partnership 
transactions, invariably required his personal 
endorsation in addition to the signature of 
the firm. The Plaintiffs while not allowin*' 
that this was their invariable practice, admit 
that they sometimes did obtain the personal 
endorsation of Codabux. Rivet, likewise, con- 
cealed the transaction frorli his partner. The 
business of '' Cazauhon & (>o." was to deal 
iu ironmongery, that of '' L. Rivet & Co." 
to deal in groceries. There is no proof that 
the firm of *' L. Rivet & Co." had any dealings 
with that of *• Cazauhon & Co." 

The Defendant Codabux quitted the Co- 
lony, for a time, in 1870, and before his de- 
parture published a Notice in the newspa- 
pers requesting all ])ersons having claims 
i^inst the former partnership of " L. Rivet 
& Co ," or himself personally, to apply for 
payment"; The Plaintiffs admit that this no- 
tice may have come under theif observation, 
but that they did not then make any demand 



for the payment of the guaratitees. They re- 
present that they had dealt with Rivet in the 
transaction, that they were willing to give 
him ample time to redeem the guarantees, 
that they themselves were trustees on the 
Estate of Cazauhon, the principal debtor, and 
that until the liquidation of that Estate was 
completed, they were unable to say what 
amount they would ultimately claim from 
the partners of the firm of " L. Rivet & Co." 

« 
So standing the facts, the defence of Coda- 
bux is fourfold. Firstly : that both by the deed 
of partnership and by law, Rivet could not 
validly bind the company by his signature 
of the social firm to the guarantees in ques- 
tion. Secondly : that the Plaintiffs well knew 
Rivet was going beyond his mandate in giving 
such guarantees to assist ins son-in-law, and 
that in accejiting them and keeping them se- 
cret from Codabux, the other partner, they 
were acting in bad faith, and cannot now re- 
cover. Thirdly ■ that the transaction was frau- 
dulent to induce the Plaintiffs to consent to 
the arrangement which *' Cazauhon & Co., " 
proposed to make with their creditors, and 
. finally that even if the guarantees were good 
at the time they were given, the Plaintiffs had 
discharged the debt by novation in accepting, 
subsequently, in their lieu and stead, the pro- 
missory notes of Léonce Rivet, j)ersonally. 

The discussion at the Bar, whicli was sus- 
tained by G. GuiBERT for Codabux, and P. 
L. Chastellier for the Plaintiffs, E. Pelle- 
REAU who appeared for Rivet, adopting the 
arguments of the Counsel for his former part- 
ner, turned chiefly on the first, second and 
third grounds of defence. 

It is clear that if the defence were sustain- 
ed that the guarantees had been discharged 
by novation, it would be unnecessary for the 
Court to pronounce any opinion upon tlu) very 
important points raised by the two first pleas. 
The words of the receipt given by the Plain- 
tiffs to Rivet, which we had already quoted, 
are certainly strong if we confine our atten- 
tion simply to the expression : ** au lieu et 
place des billets Cazauhon garantis. " But 
novaticm while undoubtedly an established 
mode by which debts can be discharged, being 
not the tisual, or even a very frequent mode, 
cannot be presumed. The law requires that 
the intention of tne new party to contract an 
engagement in room of another debtor, and 
of the creditor to receive the new obligant in 
room and stead of the old, be clearly expres- 
sed, and that the first debtor be expressly 
discharged. Here the fact that the creditors 
were themselves to provide funds for the retire- 
ment of the new bills when due, negatives the 
supposition that they intended to accept of Mr. 
Léonce Rivet as sole debtor in room and place 
of '' L. Rivet & Co.," who were not discharg- 
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ed^ and induce us to conclude that the exprès* 
sion 'Mes dites valeurs devant nous servir au 
lieu et place des billets ('azaubon " were not 
intended to do more than point to a tempora- 
ry banking arrangemt^nt as explained by the 
Plaintiffs in their evidence, and cannot be 
held as an acceptance of a new debtor in 
place of " L. Rivet & Co., " and a discharge 
of the latter. While not seeing our way to 
look upon this transaction as a discharge by 
novation, it cannot^ however, be overlooked 
when we come to consider the first pleas of 
the Defendant Codabux, in so far as it exhi- 
bits a disposition on the part of the Plaintiffs, 
not to deal openly with the guarantees of 
'' L. Rivet & Co. "' 



We now come to consider the chief defence 
of Codabux, viz : that Rivet could not bind 
the firm by using the social signature for a 
transaction of this description which was ut- 
terly beyond the scope of the partnership bu- 
siness, and that, at all events, in this special 
case the Plaintiffs have so acted as to deprive 
them of their recourse against the firm and 
its only solvent inember. 

Here, we undoubtedly approach a question 
of some nicety upon which the commentators 
and the Courts qi France are supposed to be 
at variance with regard to the construction of 
Art. 22 of the " Code de Commerce." That 
Article is as follows : " Les associés en nom 
*^ collectif indiqués dans l'acte de Société, 
" sont solidaires pour tous les engagements 
" de la Société, encore qu'un seul des asso- 
" ciés ait signé, pourvu que ce soit sous la 
'* raison sociale." 



Tiic ordinary cases which this Article is 
intended to cover, aie those in which part-, 
nership obligations have been undertaken by 
one or more partners luider the social signa- 
ture. It is of the very essence of commercial 
partnerships that obligations so undei taken, 
be binding, alike upon the firm and the part- 
ners individuallv. liut does it follow from the 
general rule that whenever one partner choo- 
ses to put the social signature to any obliga- 
tion wliatever, whether in relation to the part- 
nership business or not, say, for example, to 
pay a private debt of his own, the firm and 
the other partners are liable as before ? The 
Court of (yassation has given Judgments upon 
this point which, at first sight, seem to sus- 
tain the pleading of the Plaintiff's Counsel 
that Art. ^2 should be applied in all its literal 
breadth, and that the social signature once 
given, the holder of the obligation has the 
right to look to the individual partners, leav-' 
ing them to their equitable relief inter se in 
any case when the signature of the firm had 
been wrongly pledged by an individual part- 
ner. In SiRSY, 1851, Pt. I. p. 321, we find a 
case of which tke rubric runs thus : ^' Les 
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^* engagements contractés sous la signature 
" on raison sociale, par Tun des associés, 
*' obligent la société, alors même que ces en- 
'* gagements auraient pour seule cause des 
dettes personnelles a l'associé souscripteur, 
et que le créancier aurait eu connaissance 
** de cette circonstance ; il n'y a exception, à 
" cette règle que pour les cas de dol et de 
" fraude imputables aux créanciers." And 
nine years afterwards, (Siuey, 1860, Pt. L 
p. 415.) wo find the (îourt substantially re- 
peating the same Judguient : ** Les engage- 
'* ineiits souscrits par un associé, sous la si- 
*' gnature sociale, à raison d'une dette qui lui 
*^ est pcrsonclle, obligent la Société, encore 
bien que le créancier ait su que la dette 
était personnelle à l'associé, si d'ailleurs il 
" a pu croire que cet associé ne faisait usage 
'^ de la signature sociale que du consentement 
^' et dans l'intérêt de la Sociéié." And the 
rubric adds, what seems to be not inapplica- 
ble to this case : " II en est ainsi . quoique 
'* l'acte social interdise aux associés, à peine 
de nullité même à Tégard des tiers, de faire 
usage de la signature sociale dans leur 
propre intérêt, alors que cette clause n'a pas 
'' été publiée." 
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Strong as these cases are, it will not have 
escaped notice that there is in both of them 
a qualification to the absolute principle In 
the first, an exception is admitted in the case 
of fraud on the part of the creditor, and in 
the second, we have an additional reason for 
sustaining the claim of the creditor, *^ si 
'* d'ailleurs il a pu croire que cette associé ne 
'^ faisait usage de la signature sociale que du 
" consentement et daus l'intérêt de la Société." 
The good faith of the creditor is thus 
brought into prominence when considering 
the applicability of Art. 22 of the Code dc 
Commerce to any particular case. Fraud on 
his part towards the partnership will exclude 
him from his recourse against it, or against 
the individual partners, and if he had reason 
to beheve that the act of the [)artner in pled- 
ging the firm, w^as done with the consent of 
the firm and in their interest, that will be an 
additional motive for the Court giving him 
his remedy. The facts of these cases, expe- 
cially that of 1860, bring out still more stron- 
gly that the Court looked closely to the cir- 
cumstances which illustrated the good faith 
of the creditor. 

If there were any doubt upon this point, it 
would be removed by a consideration of the 
case quoted by the Defendants' Counsel, to 
be found in Sirey, 1853, V. I. p. 241, the 
rubric of which runs thus. ^* Les engage- 
*^ ments souscrits sous la signature sociale, 
" par l'associé gérant, à raison d'une dette 
" qui lui est personnelle, n'obligent pas la 
'^ société quand le créancier a agi de mauvaise 
^^ foi ; et il est réputé avoir agi de mauvaise 
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" foî quand il a su que l'engagement était 
" souscrit clans le but de l'avantager au pro- 
'* judice de la société. " Here, also, tlie facts 
of the case strikinj^ly illustrate how much 
depends upon the honest bearing of the cre- 
ditor towards the partnership. Appended to 
the report of these several cases, we have the 
advantage of notes by the Editor of the 
collections in which the Decision last quoted 
is commented as conformable to the authori- 
ties, while the others are represented as loa- 
Ding too much in favor of the creditor wlio 
has taken the obligation of the firm from an 
individual partner, in discharge of his private 
debt. Whether the reproach be well fonnded 
or not, we do not thiuk the Decisions of the 
Court of Cassation, when properly appreciated, 
differ much from the commentaries of the 
authors. The Decision of 1853 speaks of 
" mauvaise foi *' on the part of the creditor, 
while that of 1851 uses the terms ** dol ou 
fraude, " W'ithout entering into minute 
distinctions, we think that all the Deci- 
sions go at least thus far, that Art. 22 can 
only be applied in its absolute sense when the 
creditor accepts in peifect security the obliga- 
tion of the firm from the individual partner, 
for a debt beyond the scope of the partnership, , 
and not if lie accepts in the full knowledge 
that the partner is defraudiu'^ the firm. " Si 
les tiers," says Delangle (I. p. f255,) ** ont 
*' pu croire que l'associé qui traitait au nom 
"de la société, agissait pour le compte et 
*' dans l'intérêt de la société, les enj^agenicnts 
'* souscrits de la raison sociale sont obligatoires 
" quel qu'ait été le résultat de l'opération de 
'^la société. Mais s'il résulte de la position , 
" respective des contractans, de la teneur du 
'* titre souscrit par l'associé, ou de la décla- 
'^ ration du tiers, que la dette pour laquelle 
" un engagement a été souscrit de la raison 
'^ sociale ne concernait pas la société, le tiers 
^ n'a rien à lui demander, car il est complice 
" de la fraude préparée contre elle par un 
'* mandataire infidèle. " This is quoted and 
approval of by Alatjzet in his Commentaire 
du Code de Commerce, I. § 131, wlien trea- 
ting of Art. 22, and is conformable to the law 
anterior to the Code, as explained by Pothieb. 

\ 

The law of England and the United States 
where from the vast extent of Commerce, 
such points are more frequently discussed than 
in France do not differ, in effect, from that 
just quoted. The question is fully treated of 
in Story, on Partnership, cap : VIII. § 132. 
The Author sums up thus : *' Similar prin- 
" ciples will apply, although nbt always to the 
" same extent or with the same certainty, 
" where one partner misapplies the funds or 
" securities or othe^ effects of the partnership, 
" in discharge or payment of his own private 
" debts, claims or contracts. In such cases 
'* the creditor, dealing with the partner and 
" knowing the circumstances^ will be deem- 
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'f ed to act mala fide, and in fraud of the 
'^ partnership, and the transaction ' by U hicU 
** the funds, securities and other effects of the 
^' partnership have been so obtained, will be 
** treated as a nullity." And again, he adds : 
" It may be taken as the general rule that 
where a note or security or fund of the firm, 
has been taken in discharge of a separate 
*^ debt of one partner, the burden of proof is 
" on the holder or creditor, to show circums- 
" tances sufficient to repel every presumption of 
*' fraud or collusion or misconduct or negligen- 
" ce on his own part, unless, indeed, the cir- 
" cumstances, already in proof on the other side, 
" repel such presumption." Lindley, a recent 
writer on the English law of partnership 
(cap : I Bk. II § 4) after quoting the authori- 
ties, proceeds thus: ** A person who knows 
*^ that a partner is using the name of the firm 
*' for a pri vHte purpose of his own, knows 
" that he isprtwrz facie committing a fraud 
** on his co-partners. Therefore, notwith- 
*' standing the implied power of a member of 
" an ordinary trading firm, to accept bills or 
" make notes in the name of the finn, if he 
'* accepts a bill or makes a note in its name, 
" and gives it in payment of a ])rivate debt 
" of bis own, the creditor who takes the bill 
*^ or note, knowing that he has s(» accepted or 
made it, will not be able to enforce it 
against the firm ; unless it was, in fact, 
" given with the authority of the other part- 
ners ; which it is for the creditor to prove." 
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The general principles of the laws of En- 
gland and the United States, are thus seen 
to be sutstantîally in harmony with those of 
Franco. The C/Ourts of the latter country may 
be somewhat more cautions in the admission 
of equitable principles, from having to deal 
with a positive provision of the Code, the 
omus probandi may be placed on the partners 
who alleged bad faith, and the bad fiiith may 
require to be more decisively established. But 
they have found it impossible to apply Art. 22 
justly to the affairs of commerce, without con- 
sidering cquallv, with the Courts of the other 
great connncrcial Countries, the bona fides of ' 
those creditors who seek to make good against 
individual partners of a firm, obligations 
which one of their members has granted 
without their knowledge Jind consent, in 
matters alien to the partnership and to its po- 
sitive injury and damage. 

There are various circumstances in this case 
which tell strongly against the Plaintiffs. They 
were well aware of the nature of the transac- 
tion in which Rivet embarked with their house; 
that he was using the signature of the firm for 
a purpose wholly alien to the business of the 
partTiership, with the view of iissisting his son- 
in-law to obtain goods and credit. Rivet as- 
serts, not only, that it was the Plaintiffs who 
solicited him to give the guarantee of his firm, 
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but that they pressed him to do so even after 
he had exhibited to them the contract of co- 
partnery which expressly prohibited him from 
using the social signature in such a manner. 
If we could believe this assertion of Rivet, 
not only the bad faith, but the positive fraud, 
of the Plaintiffs would be conspicuous. For 
reasons, however, into which it is unnecessary 
to enter, the Court cannot accept the evidence 
of Rivet as conclusive, the mere especially as 
the two partners of the Plaintiffs' firm have 
positively denied having ever seen the con- 
tract of Partnership. 

As shrewed men of business, it cannot be 
doubted, however, that they were fully aware 
that Rivet was perpetratinjç a fraud upon his 
partner, unless he had previously obtained his 
consent. The Plaintffs who, at least occa- 
sionally, took the personal endorsation of Mr. 
Codabux to ordinary bills, did not even speak 
to him in relation lo the guarantees. This 
was no isolated transaction, a loan or pay- | 
ment for a prior debt, which the Plaintiffs 
may have reasonably supposed to be autho- 
rized by the firm or done in their interest. 
It was a course of proceeding extending over 
many months during which Rivet guaranteed, 
by the social signature, numerous bills by 
which the Plaintiffs and Cazaubon were bene- 
fited, but the firm of Rivet & Co., most se- 
riously compromised. No one could have 
imagined, for a moment, that Mr. Codabux 
had sanctioned such a ])Toceeding, or would 
not have stopped it if ho had had a innt of 
what was in progress. The intimate relations 
between Rivet, Cazaubon and the Plain- 
tiffs cannot be overlooked. If Cazaubon was 
Rivet's son-in-law, he Avas also Mr. Victor 
Galdemar's former partner ; they were all men 
speaking the same language and united toge- 
ther by various tics, while Codabux who is 
called upon to pay for the supplies furnished 
by the Galdemars tq Mr. Victor Galdemar's 
former partner, on the faith of the guarantees 
fraudulently given by Rivet, is of another na- 
tionality and was little likely to ascertain what 
was going on to his disadvantage, except by 
an honest warning on the part of the Plaintiffs. 

That warning they did not give although 
Mr. Félix Galilemar was frequently in the 
habit of meeting Mr. Codabux on business ; 
not one syllable about the guarantees ever 
passed his lips. They equally, with Rivet, 
united in coTicealimç the transaction from the 
man who had most interest to know what was 
passing. The subsequent conduct of the Plain- 
tiff* is confirmatory of the view that they felt 
the transaction to be one which it was not for 
thtdr interest to disclose ; when Cazaubon & 
Co. stopped payment, they gave no r^atifica- 
tion of the guarantees, to Codabux. When 
Rivet & Co. came to an end, and creditors 
were called upon to produce their claims, they 



made no claim and give no hint to the liquida- 
tor Codabux that such a claim was ]K)88ibIe« 
When the Defendant, just named, left the 
Colony, for a time, and advertized his inten- 
tion, requesting his creditors to apply for 
payment, they made no application. And 
even in August 1870, when in want of ad- 
vances, they preferred to apply to Rivet to 
give fresh bills in his own name for discount 
purposes, rather than apply to Codabux for 
payment of the guarantees of his late firm, 
or to take these guarantees, themselves, into 
the market. 

Such a course of conduct cannot be ex- 
plained by the delay in winding up the Estate 
of Cazaubon. It betrays a consciousness on 
the part of the Plaintiffs that the guarantees 
were not legitimate and honest, and that 
they were aware of the fraudulent manner in 
which Rivet had ])ledgod the social signature 
for ]mrposes of his own and to the detriment 
of the Partnership. 

If this be so, the conduct of the Plaintiff» 
goes much beyond the definition of bad faith 
as given în the decision of 1853. A know- 
ledge on their part that Rivet was fraudulently 
using the social signature for their benefit, 
comes fully up to the exception mentioned in 
the Decision by the Court of Cassation of 1851. 

We hold, therefore, that the position and 
acts of the creditors, in this case, have been 
such that they cannot recover against the De- 
fendants, and the Action will, accordingly, 
be dismissed with costs, except as regards 
Mr Léonce Rivet, personally, who will bear 
his own costs. 



SUPREME COURT. 



Authentic deed, — Notarial deed, — '^Ins- 
CRiPTio FALSI,"'— Declaration. 

A notarial deed cannot be set aside by the 
Supreme Court for inaccurate description 
upon an ordinary Action enfer ed by way of 
Declaratiwi ; suck Action must he entered^ 
according to Art, L319 of the Civil Code^ 
by means of an " inscription de faux " as 
traced out by Art. 214 of ike Code cf Civil 
Procedure. 



Before : 

His Honor Sir C. F.,Shand, Knight, C. J., 

and 
His Honor N. G. Bkstel, First Puisne Judg«. 
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THE HON. THE COLONIAL SECRE- 

[TARY,— Plaintiff. 

versus 
JULIA BOLGERD& anor,— Defeadants. 

Hon. E. J. LbcléziO; — Of Counsel for Plain- 
J. BoucHET, — Plaintiff*» Attorney. [tiff. 

G. GuiBERT, — Of Counsel for Defendants. 
F. SiMONET, — Defendants' Attorney. 



ISth July 1871. 

In execution of an interlocutory Judgment 
of this Court, the Honorable The Colo- 
nial Sbcrbtary of the Governraent of Mau- 
ritius, as siich, being the Plaintiff in this 
suit, brought the present Action in the form 
of a Declaration concluding with tlie prayer 
that the Court, here, do order and decree 
that the notarial deed in the Declaration 
mentioned, dated of the 22uA January 1846, 
be set aside, as it contained an inaccurate 
statement of a settlement made by Bolgerd 
and wife of a claim of the Mauritius Savings 
Bank asjainst them in the said deed men- 
tioned, and further that the Court do decree 
that part only, and not the totality of the 
sum therein mentioned, had been paid to 
Government bv the said Boljjerd and wife on 
the said 22n(l January 1846. 

The Defendants pleaded that the said au- 
thentic deed could not legally be quarelled 
and set aside but by an " inscriptio falsi " 
and not by an ordinary Action such as a 
Declaration, the form resorted to in this case. 

G. GuiBERT for the Defendants supported 
the above plea of the Defendants, and quoted, 
in support of his arguments, Art, 214 C. 
Proc : Civ : — Maucad^;, Vol, 5,*p. .^^, Art. 
1819;— SiREY Vil: 184(5— 2—562.— Chau- 
VEAU Adolphe sur Carré, Vol.2. — Quest, 
867 Jis, pages 382— 303. 

E. Lrclézio, in answer, said that he agreed 
with the law laid down by Guibert, which, 
however, was in no wise applicable to the 
issue before the Court. The error alleged to 
exist in the notarial act as far as the extent 
cf the figure therein stated to have been paid 
by Bolgerd and wife, can be proved by means 
of a written statement under the hand of 
Bolgerd, handed in by him to the Colonial 
Government, a few days after the signature 
of the notarial discharge, establishing the 
fact of his being indebted to the Colonial 
Goveniment in the sum of £90 stated in the 
notarial acquittance to have been paid on the 
day of the date of such acquittance. 



JUDGMENT. 

We have, for the present, to ascertain, 
whether the form of Action resorted to for 
the purpose of shaking the " pleine foi " 
(full credit) ascribed by law to the authentio 
discharge tendered, can be sustained by the 
Court. 

The text of Art. 1319 C. C. is decidedly 
against the form adt)pted in this case. The 
Art. says : " l'acte authentique fait pleine foi 
de la convention qu'il renferme, entre les par- 
ties, &c. Néanmoins, en cas de plainte en 
faux faite incidemment, les tribunaux pour- 
ront, suivant les circonstanses, suspendre pro- 
visoirement l'exécution de l'acte ". 

In bis corameiitarv of that Art., M arcade, 
Art. 1319, Vol. 5, 'x^A^^e 22, § 1 — thus ex- 
presses himself : 

^' L'acte authentique fait pleine foi, c'est- 
à-dire établit la preuve complète des faits et 
conventions qu'il rapporte, et que l'officier 
rédacteur avait mission de constater, en sorte 
qu'on ne serait admis ni à les repousser par 
une simple dénégation, ni même a en prouver 
la fausseté par les moyens ordinaires, La 
preuve ne peut se faire que par la voix si 
difficile de rinscrîi)tion de faux (C. P. C. 
Arts. 214—251. 

BoNCENNE and Chauveau Adolphe con- 
cur in tbe opinion expressed by Marcadé. 
ChÀiiveaxj Adolphe in bis commentarv of 
Art. 214 C. P. C, quoting an '' Arrêt '' of 
the Court of Cassation of the 2nd June 1834, 
(Dalloz 34-1-260) adds : *' le premi(?r et 
principal motif de cette décision est que l'Ins- 
cription de faux, soit principal, soit incîtlent, 
est le seul moyen légal qui puisse retirer à 
l'acte authentique la foi, qui sans le* remède 
de cette inscription, lui serait irrésistiblement 
acquise, avec cette unique différence que, 
dans rinscriptîOii de faux incident le procès 
est fait à la pièce seule, sans aucunement in- 
culper la personne ; qu'ai .asi la permission de 
prouver le faux dont un tel acte peut être 
infecté, ne saurait sans une sorte de déni de 
justice être refusée à la partie contre laquelle 
on veut- s'en prévaloir " Chauveau Adolphe 
Art 214 C C. P. Vol. 2, Quest 867, bis p. p. 
382, 383, 

JUDGMENT : 

I 

After carefully weighing the several Au- 
thorities cited on both sides, we are^ agreed 
that the text of Art. 1,319 C. C. and 214 
C. C. P. having traced out a special form' of 
Action îind procedure to be followed for de- 
stroying;* the full credit attached by law to 
an authentic Act, that special fonn, in this 
case at all events, should liave been adhered 
to consistently with the well known rule of 
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law. In toto Juré, generi per speciém dero- 
gatur, et illud potissimum habetur quod ad 
êpeciem directum est. (Rule 80 Dig : De Reg, 
Juris,) 

This departure from the form traced out by 
tte articles above quoted and on the strength 
of the authorities and of the rule of law 
above referred to will not aUow the Court to 
uphold this Action by reason of its having 
been introduced in a foim not warranted by 
law. 

The Plaintiff's Action must be accordingly 
dismissed with costs, unless the. Plaintiff elect 
to be nonsuited with costs. 



BAIL COURT. 



Sale of Goods, — Minor, — "Lesion,"-— Ap- 
peal FROM A Judgment of District Ma- 

GISTRATE- 

The sale of goods to a minor y being a Tra- 
der and r*ot emancipated as prescribed by 
law, is null, without even the necessity erf 
proving thai the minor has thereby suffer^ 
ed a loss or ^'lésion.^^ 



ISMAEL,— Appellant. 



versus 



MUNGROOKAN,— Respondent. 



Before : 
His Honor Sir C. F. Shand, Knight, C. J. 



P. L. Chastellier, — Of Counsel for Appel- 
E. Sauzier, — Appelhmt's Attorney. [lant. 

W. Newton, — Of Counsel for Respondent. 
Th. Herciiexroder, — Respondent's Attor- 

[ney. 



Ibth August 1871. 

This was an Appeal from a Judgment of 
the District Magistrate of Grand Port, sitting 
on the Civil side. The Appellant, Plaintiff 
in the Court below, sued the Respondent 
(then Defendant) for payment of the sum of 
X 226.07 as the balance due on an account for 



goods sold and delivered to Durbary, a son of 
the Defendant and a minor not emancipated. 
The Defendant was sued in. his capacity of 
legal administrator and representative of bis 
said minor child, and the goods were said to 
have been furnished *' with the consent and 
knowledge of the Defendant." 

The Magistrate sustained the Defence that 
the said Durbary was a minor not emancipat- 
ed at the date of the furnishings, and foun^ 
that any contract with him was null and 
void, and that there was no necessity to prove 
** lesion " on the part of the minor to entitle 
the Defendant to Judgment in his favor. 

On the Appeal, P. L. Chastellier for 
Appellant, quoted Art. 2 C. Com. — S. 1863. 
5^.256— 1864. 1.172. 

W.Newton co?itrà: Larombière ad ariici 
1,305 C. C. — Troploxg clung to the old 
theory that the minor must prove lesion even 
where all the formalities of law had been ne- 
glected ; but this view is now exploded. Dal- 
i.oz Jur. Géiiéralcy 1845. 1^.80. — Rogron on 
Art. î3. C. Com. 

P L. Chastellier, in reply : The omission 
of the formalities here neglected is not an ab- 
solute nullity. There is no such declaration 
in the law* C Com. Art. 2. The minor, here, 
is not qualified for commerce ; so under the 
old law, he could not be imprisoned for debt 
nor made Bankrupt ; but before he escapes all 
liability he, or the Defendant his legal repre- 
sentative, must shew ''lesion," or he would 
profit by the loss of another party, contrary 
to the rule of law. 

THE COURT. 

This is not the case of a person who has 
sold goods to a minor not authorized to enter 
into such a contract, and who reclaims his 
own goods st'ill extant in the minor's posses- 
sion, and for which the vendor cannot get 
payment. 

That would be quite a difierent position of 
matters from what is now before us. 

In the present case the Court is called 
upon to enforce, against the father of a mi- 
nor, payment of the balance of an account for 
goods sold to the minor for the purposes of a 
shop kept b) the latter, the minor having 
traded without having been emancipated. 

It has been contended by the Appellant 
who lost the case in the Court below, that a 
contract of this nature made by a minor in 
such a position is not null and void in law 
but meiely voidable, on proof, by the minor, 
of ''lesion." 
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It Î8 wpII known that very great difference 
of opinion has arisen in France as to the true 
meaning and application of the articles of 
the law touching questions of this description. 
The leading enactment of the Codes are : C; 
Cam.Art6. 2.682. C. C. 487. 1126. 1806. 1811. 
and various theories have been maintained as to 
the intention of the legislature when the law 
has come to be applied in the different classes 
of cases which have occurred in practice. 
After considering the different authorities, it 
appears to me that Avhen the law has expressly 
fBJoined the observance of certain prece- 
dent solemnities for the authorization of mi- 
nors &c,, and those solemnities have not 
been observed, the acts of the minors are 
wholly without legal authonty and are of 
themselves null and void. This interpréta- 
tion of the law has been adopted by the 
Court of Dijouy 8th January 1845. — Dalloz 
Jump. Gén. 1845—2—280. The case there re- 
ferred to was very similar to the present, and 
although the fact that a Judgment adverse to 
the minor might have exposed him to " con- 
trainte par corps'^ was pleaded on his behalf, 
I do not think the alteration of the law as to 
imprisonment for debt touches the principle 
and can be held to affect the general result as 
to the nullity of the minor's act in such cir- 
cumstances. The Judgment is approved of 
hy the editors of the work just quoted and in 
a foot-note a list will be found of authors of 
the same opinion. To those Rogkon on Art. 
8 of the Code de Com, and La ROM bière on 
Contracts IV. p. 110 &c., may be added This 
Decision is also in accordance with the juris- 
prudence of the Courts in Mauritius. Duff au 
w. DesbUdSy 9<A Feb. 1863 (Piston's Reports 
V.III. p. 16.) 

The .appeal will therefore stand dismissed 
with costis. 



BAIL COURT. 



Property and Possession, — Buildings on 
THE Land of a third party, — Lien, — 
Pkivilegk. 

A party having erected several buildings on a 
plot of ground which was not his property y 
and the owner of such plot of ground having 
sold the same together, tcith the buildings 
thereon erected^ the Court ruled that the 
purchaser was entitled to take immediate 
possession of the buildings as well as of 
the land J and that the party who had erected 
the buildings had no lien thereon» . 



Before : 
His Honor N. G. Bestbl, First Puisne Juclge. 



SOPHIE AND WIFE,— Plaintiffs. 



versus 



SADARAM,— Defendant. 



W. Newton, — Of Counsel for Plaintiffs. 
M. Sauzibr,— Plaintiff's Attorney. 

E. Pkllerbau, — Of Counsel for Defendant. 
A. Erny, — Attorney for same. 



16/A August 1871, 

In this case the Declaration set forth that 
the Plaintiff^s wife, with the authority of her 
husband, purchased, from one Numa Leblanc, 
a plot of ground of one acre or thereabouts, 
situate at '* Montagne Longue,*' District of 
Pamplemousses, for the sum of $ 50. 

The deed of sale of the 24th June 1870, 
drawn up by Notary Durand and his Collea- 
gue, was duly registered and transcribed, and 
states that : ''sont comprises dans la présente 
" vente toutes les constructions de toute na- 
'* ture qui pourraient exister sur la dite por- 
tion. " 

The Declaration goes on alleging a trespass 
on the part of the Defendant, on the said land, 
and that he has been and still is , actually and 
unlawfully enjoying the same, to the great 
prejudice of Sophie the wife, one of the Plain- 
tiffs. That although often requested so to do, 
the Defendant has always refused to quit and 
abandon the said land, of which he is still 
keeping undue possession, thereby preventing 
the said Sophie the ^vife, one of the Plaintiff, 
from enjoying the same as the lawful owners 
thereof. That in spite of the Notice (mise 
en demeure) of the 2 1st October 1870, duly 
served on the same day on the Defendant, to 
quit and abandon the said land within 48 
hours from the date of service upon him, the 
Defendant has not hitherto complied with 
the said Notice. 

The Plaintiffs* Declaration, accordingly, con- 
cludes with the prayer that the Defendant be 
ordered by the Court, here, to quit and aban- 
don thtî aforesaid piece of land and to give 
the possession thereof to the said Plaintiffs» 
and that the said Plaintiffs be put into and 
maintained in possession thereof by all legal 



108 



DECISIONS OF THE 



[1871 



ways and means. And further that the said 
Defendant be condemned to pay to Plaintiffs 
the sum of $ 160, as damages, for the unlaw- 
ful possessioQ and enjoyment which he, the 
Defen<liint, has had of the said portion of 
land. 

W.Newton was heard on behalf of Plain- 
tiffs, and E. Pellereau for de Defendant. The 
latter Counsel admitted the Plaintiff's title to 
the land claimed, as irresistible and that, upon 
the strength of Plaintiffs' title, they could not 
hut recover possession of the land purchased ; 
but he denied the Plaintiffs' right to the da- 
mages and costs claimed, the l)efendants not 
being in fault for having refused possession to 
the Plaintiffs. The Defendant had erected 
several buildings with his own materials and 
means on the plot of ground purchased by the 
Plaintiffs and of which the Defendant had 
been in potJsession for 18 years, he was en- 
titled in law to retain possession of the locus 
in quo until the indemnity due to him for his 
outlay had been paid. This payment never 
having been effected up to this day, will 
account both for the refusal of Defendant to 
give up the possession demanded, and for 
freeing him from the indemnity and cost 
claimed against him for such refusal. Pelle- 
reau supported this part of his argument by 
the text of Arts. 550, 555 C. C. Dalloz. 
Hepert. de Jiirisp. Verba Projméié. § 435 — 
Demoliiombe Vol. 9, No. 504, No. 603, No. 
682. 

Newton's reply to Pellereau's argument 
was that the Plaintiffs had bought' from the 
original owner, Numa Leblanc, who sold the 
land and all the l)uildings erected thereon. 
That afrsumiiig the Defendant's right to re- 
tain possession, as against his Vendor Numa 
Leblanc, through one Gallauty signing for 
one Mr. N. L., some step should have been 
taken to prcî^erve, as to the Plaintiffs, the 
j)efcndants alleged lien on the buildings said 
to have been built by him on the land sold to 
the Plaintiffs. But no such steps have hither- 
to been taken, nor has any indemnity been 
ciainietl, either extra judicially or judicially, 
by the Defendant from the Plaintiffs. The 
drift 6f the d(?fence now set up for the first 
time, is ah attempt to justify the withholding 
from the Plaintiffs, which it was the duty of 
the Dcîfendont to have given up from the date 
of the pnrchascï or, at least, from the date 
of the "mise en demeure," saving the Defen- 
dant's action in damages, if any, against Numa 
Leblanc, for any wrong ho may have caused to 
the Defendant bv his convevance tn the Plain- 
tiffs, of the B»uildings, along with the land sold 
to the latter. 

JUDGMENT. 

I have no doubt that the Plaintiffs, upon 
the strength of thoir title, have a right to the 



immediate possession of the land and buildings 
conveyed to them by their Vendor. 

The only question is on wh(it condition, if 
any, or in other words whether on or before 
their taking possession they are bound to in- 
demnify the Defendant for the buildings erect- 
ed on and sold with the piece of land to Plain- 
tiffs. 

The deed of sale clearlv establishes the sale 
of the buildings, along with the land, ho 
notice is therein given of these buildings hav- 
ing been erected by any other than the 
original owner of th<» land. Again, on the 
Vendor repairing to the spot, for the pur- 
pos(î of putting the Pkintiffs into posses- 
sion, Sadaram living on the spot remained 
silent, he never called tlic Vendor's or the 
Plaintiffs attention to the existence/of the 
buildings on th(» ])lot of ground conveyed to- 
Plaintiffs. Again the evidence shews that the 
buildings, whether in whole or in part, on 
Plaintiffs' land, were erected long before Plain- 
tiffs' purchase. It cannot therefore be argued, 
as it has been done, that the Defendant had 
built on the land of the Plaintiffs, and was 
entitled to bo indemnified by them and to re- 
tain possession of their land until payment of 
the indeuinitv claimed. The text of Art. 555 
requires that the buildings erected should be 
so erected on the land of the owners of the 
land built upon. 

In this case the land, when built upon, wai 
the property of Numa Leblanc and not of 
the Plaintiffs. The loss, if any, would be 
caused, not bv the Plaintiff**, but bv the Ven- 
dor. That the Defendant sh(»uld apply to the 
Vendor for the indemnity claimed bv him, I 
can easily understand ; but that the purchaser» 
should bfr^ kept out of ])ossession of the land 
purchased and paid for until the indemnity 
claimed shall have been ])aid to the Defendant 
by Numa Leblanc the Vendor, would be not 
only unjust but unreasonable. 

Judgment shall therefore be entered for 
Plaintiffs, with damages and costs in terms of 
the Declaration, because of the loss entailed 
upon them by the Defendant, who not only 
has deprived tliem of the enjoyment of tijeii 
property, from the day of the purchase, but 
has obliged them to a considerable outlay for 
wrenching from the Defendant that possession 
with which he has been so loath to part. 



BAIL COURT. 



Lauceny, — Embezzlement, — Bkeach of 
TausT, — Appeal from a CoNvrcrioN of 
District Magistrate. 
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An Indian woman living in concubinage with 
an Indian Sirdar, and being entrusted by 
the latter with the keg of a box in which 
several articles of jewellery and Bank notes 
were kept, abstracted the articles from the 
box, went off with the same, and never re- 
turned ; she was arrested and convicted 
for larceny. 

Stld by the Court, on appeal, that the con- 
viction ought to be sustained, the act of the 
Indian woman jiot being an embezzlement 
or a Breach of trust, as argued by the 
Appellant, but a larceny. 



Before 
His Honor Sir C. F. Shand, Kt., C, J., 

MOUTAMAH,— Appellant. . 

versus 
THE QUEEN,— Respondent. 



W. Newton, — Of Counsel for Appellant. 
T. Hehchbnroder, — Appellant's Attorney. 

A. J. Ellis, — Sub. Proc. Sf Advocate Gerd. 

of Counsel for Respondent. 
J. BoucHET,— Respondent's Attorney. 



9,2nd August 1871. 

In this case an Indian woman, now the 
Appellant, was chari^ed with stealing various 
articles of Indian Jewelry of considerable 
value, and also a sum of $ 75 in Bank notes 
and gold from Rungasamy a sirdar on the 
'*' Rose Belle " Plstate with whom she lived 
in concubinage. She was convicted before 
the Magistrate, of the larceny of a portion of 
the jewels only, and sentenced to 6 month's 
imprisonment with costs, under Art. 310 of 
the Penal (Jodc 

in the Appeal, W. Newton argued for the 
accused : The prisoner lived with the com- 
plaining party as his concubine and was en- 
trusted with the key of the box in which the 
articles were ke])t in his house If she carried 
them off this was not larceny but breach of 
trust or embezzlement. {The Queen v. Pe- 
tricher y-kth xMay 1870; Piston's Reports, \o\. 
10 p. 91.) 

^0. The finger rings of which the Appel- 
lant was convicted of stealing, were not men- 
tioned in the charge and this part of the con- 
viction must be struck out. 

The SuBST. Procurkur General, contra 
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THE COURT. 

The case of Pet richer was different from 
the present. It was that of a guardian to 
whose sole custodv the charcje of certain 
goods under Judicial seizure had been en- 
trusted and who was charged with purloining 
a part of them. The case was held not to be 
larceny but embezzlement. In the Appeal 
now before us the articles alleged to be stolen 
were in the hands of the r-omplainant where 
he himself actually lived, they were kept in a 
box belonging to him and the prisoner had 
been entrusted merely with th.e key. The 
owner was never out of the legal possession 
of the articles in question, and the prisoner 
never was entrusted witli the sole custody of 
them, as the accused was in the case of 
Petricher, . This ground of Appeal cannot be 
sustainrd. The abstraction of the accused, 
of the proper r y of Rungassamy, in such cir- 
cumstances, was i]i law a larceny. 

If the case had been simply one of an In- 
dian voman leaving her paramour and carry- 
ing with her the jewels on her person with 
which he had adorned her, it might have 
been difficult to make good a charge of. lar- 
ceny. In the absence of positive proof to the 
contrary it would have be(]n plausibly con- 
tended that the ouiinufy futandi^ essential to 
an accusation of theft, could not be said to 
exist. Fur turn sine affectv furandi -non com- 
miiirlur. But in the present case such a 
view is quite shut out by the evidence. The 
womaTi was seen in the act of abstractincr the 
artich R from the box ; she arlmitted that they 
did not, belong to her : she gave quite a false 
account as to what she intended to do with 
tbera, and slie went off with the artich s and 
never returned. 

As to the second point raised by the Appel- 
lant's Counsel, I think he must succeed in it. 
The finger rings not being mentioned in the 
charge, I shall unHer Art. VZ^ of the (crimi- 
nal Ord. of ÎSÔ2 strike them out of the con- 
viction and in the altered circum8tan?es 
reduce ih<^ j^cnt^Mice of imprisonment to 6 
months impris<}nment under Art. olO of the 
Penal Code, with co^ts below. 

In the Appeal, no costs. 
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Receiving stolen Ooods^ — (Recel,) — Pe- 
nalty, — Appeal ^rom a Conviction of 
District Magistkatk. 

It does not necessarily follow that the punish^ 
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ment of petèons having been found in pos- 
session of stolen goodSy without giving 
sufficient /usiijication for the same, shall in 
every instance be lighter than the actual 
thief In awarding sentence, the whole cir- 
cumstances of the particular case must be 
carefully kept in view. 

There is no authority in the law as it now 
stands, for adding, in case of ** recel/* 
labor to the punishment of imprisonment. 



TOULAPEN & AYASSAMY,— Appellants, 



versus 



THE QUEEN,— Respondent. 



Before : 
His Honor Sir C. F. Shand, Kt., C, J., 

, W. Newton, — Of Counsel for Appellants. 
p!3t Hbrchenrodbr, — Attorney for same. 




G. A. Ellis, — Sub. Proc. Sf Adote, Genl., of 

Counsel for Respondent. 
J. BoucHKT, — Respondent's Attorney. 



22nd August 1871. 

These persons with another were charged 
with having in their possession the articles 
mentioned in the preceding case, without 
being able to give suiEcient justification for 
the same. They were convicted of being un- 
lawfully in possession of part of the articles, 
and sentencod to undergo 6 months imprison- 
ment with labor and costs. 

THE COURT. 

The point raised by the Counsel for the 
prisoners here, is that their punishment was 
more severe thtfu that of the principal party 
who had stolen the articles, and that there 
was no authority for adding labor to the im- 
prisonment. Criminal Ordinance (District 
Courts) of 1866 Arts. 101, 102, expressly re- 
pealed by Ordinance No, 11 of 1869 §1 which 
only allows imprisonment for a period not 
exceeding 13 months or a fine not exceeding 
£ 50. 

I think that this sentence must be amend- 
ed under Art. 123 of the Ord. of 1852, 

It does not necessarily follow that the pun* 



ishment of persons in the position of the Ap> 
pellants,' here, shall, in every, instance be 
lighter than that of the actual thief, though 
this is frequently the case. In awarding sen- 
tence the whole circumstances of the particular 
case must be carefully kept in view. 

I find no authority in the law, as it now 
actually stands, for adding labor to the pun- 
ishment of imprisonment, but the prisoners 
during their confinement will necessarily be 
amenable to the discipline of the jail. 



The sentence will stand as follows : ^' 5 
months imprisonment under Arts. 40 and 
'* 810 of the Penal Code, with costs below. 
In the Appeal no costs.*' 
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BAIL COURT. 



PROPBffcTY AND POSSESSION OF A "BON." 

Circumstances under which the Court has 
found that the holder of a " Bon** which 
did not bear to whom it was payable, was 
not the ovmer of the same. 



Before 
His Honor SirC. F. Shand, Knight, C. J. 



JULES BAYA,— PlainliflF. 



versus 



EDGARD GRASSY,— Defendant. 

and 
ARTHUR FLORIGNY,— Plaintiff. 



versus 



JULES BAYA & anor.— Defendants. 



E. Pklleheaxj, — Of Counsel for Baya. 
J. Mercier, — Attorney foi same. 

L. Cox, — Of Counsel for Grassy. 
J. U. HiTiÉ, — Attorney for same. 

P. L. Chastellibr,— Of Counsel for Fieri- 
J. U. HiTiÉ,— Attorney for same. b*^y- 

E. Mallet, — Attorney for Grassy. 
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6M September 1871. 

In these cases the matter in dispute be- 
tweeen the parties was the property of a 
" Bon *' for $500 in the possession of Jules 
Baya, subscribed by Edgard Grassy, and dated 
Slst December 1870. The '' Bon " did not 
bear to whom it was payable nor at what date. 

On the 19th July last, the holder of the 
'^Bon,*' Baya, raised a suit against Grassy for 
payment of the balance which he alleged to 
remain due to him under the **Bon," viz : 
$347 20. Restated that the "Bon" was made 
use for the purchase of goods to compose the 
stock of a shop in Port Louis, belonging to 
the Defendant Grassy ; that he had only re- 
ceived from the Defendant, in goods and mo- 
ney, the sum of of $152.80, 1 aving a balance 
of $347 20 still due to the Plaintiff, for which 
he craved the Judgment of the Court, and 
the conversion of a provisional seizure, which 
he had made of the Goods of the Defendant, 
into an executory seizure «ind sale, foit pay- 
ment of the amount claimed by him, with in- 
terests and costs of suit. 

Prior to this Plaint being raised, viz : on 
the 28th April last, Grassy has written to 
Arthur Florigny, in whose magazine Baya 
had been the managing clerk, stating that he 
had been called upon to pay the balance of 
the "Bon" and thataltho' payment was asked 
in the name of Baya, he. the writer, address- 
ed himself to Florigny to crave a short delay 
as the **Bon" had been given iii payment of 
goods taken from Florigny 's magazine on the 
13th December 1870. 

Thereafter on the 1st August last, Arthur 
Florigny raised a Plaint against both Baya 
and Grassy, setting forth that Baya was in 
his employment as managing clerk from the 
4th February 1870 to 3 1st April 1871, that 
on or about 31st December 1870 Grassy had 
applied to Florigny to supply him with goods * 
to the value of $ 500 for the purposes of his 
trade, offfering'a *' Bon" for the said amount ; that 
he Florigny had consented and had ordered 
his clerk Baya to deliver the goods and take 
a ''Bon" for the amount ; that Raya delivered 
the goods to Grassy on several occasions in 
the course of the month of January last , but 
with a view of deceiving the Plaintiff, his 
master, he. Baya, did not insert such deliveries 
in the boi»ks of the magazine and appropriated 
to himself the said ''Bon." The Plaint at 
Florigny's instance concluded that Baya 
should be condemned to restore to the Plain- 
tiff the said "Bon," as his lawful property and 
that Grassy should be prohibited from paying 
the amount to Bava. 

L. Cox, for Grassy, stated his willingnesff 
to pay according to the order of the Court. 



THE COURT. 

Those two cases have been heard together. 
Witnesses were examined, on both sides, and 
the Books of Florigny and Grassy and various 
documents were put in. The Books are badly 
kept and altogether the evidence is confused 
and contradictory. 

Prima facie y the **Bon" being granted with- 
out naming the creditor, and being produced 
by Baya, he would be held to be the party 
entitled to receive under it. It is admitted 
on all sides that it was written and subscribed 
by Grassy and handed to the holder Baya, 
and it is further argued on behalf of Baya 
that he has established his position as a Cre- 
ditor of Grassy to the amount of J 500 in his 
own personal capacity, as Baya figures for 
that amount as creditor in an inventory of the 
shop and list of debtors and creditors, of Grassy 
dated 28th March 1871, But on the other 
hand it is proved that Baya was, all along, the 
managing (derk of Arthur Florigny, and Grassy 
has sworn that the "Bon" was granted in the 
presence of Baya and Florigny for goods sup- 
plied from the magazine of the latter by Baya, 
the managing clerk ; that the Bon was granted 
for payment of those goods to the real owner 
and seller of them, Florigny, tho' in the name 
of Baya his managing clerk ; and that subse- 
quently when the position of Grassy's affairs 
was wished to be known, Baya was employed 
to draw up the inventory of Grassy 's shop 
and the list of his debtors and creditors, and 
that he. Grassy, having the fullest confidence 
in Baya, signed those papers without reading 
them. 

The delivery of goods to Grassy, from the 
store of Florigny, is proved by the evidence of 
other witnesses ; indeed Baya himself admits 
that the goods wiere taken from his master's 
stores. 

How then doos he justify his present de- 
mand that the " Bon" should be paid to him 
and not to Florigny ? He says Grassy was in 
difiiculties, he pro])Osed to leave the Colony 
and asked him for a small loan of $ 5. As he 
and Baya were marri od to sisters, Baya far- 
ther states that, wishing to befriend him by 
setting him up as a trader, he. Baya, advanced 
Grassy $ 500 in Banknotes on Slst December 
last ; that Grassy took Goods from his (Baya'sJ 
master's store, for about the value of % 250 
and paid ready money for them ; that those 
payments appear in Florigny's small day 
Book, but without Grassy 's name as they 
were cash transactions. Baya admitted a set 
off of % 80, for which amount he said he had 
authorized Grassy to deliver goods to Flori- 

Therp are many difficulties in the way of 
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accepting this statement by Baya. Grassy, it 
is shewn, had on 8th December 1870, when 
in great pecuniary dif&culties, asked him for 
a loan of $ 5 and«Baya states that, on the Slat 
of the same month, he advanced him$ 500, 
in cash , to stock a shop. He says he had this 
amount with a farther sum in goUl. of about 
$ 500 or $600, in a press iïi his house ; 
that this money was the result of his sa- 
vings from his salary. Now^ his salary was 
$ 50 per month ; he had à wife and five 
children to support, and his reference to the 
Books ai)d the documentary evidence, in sup- 
port of his statement, is not satisfactory. 
Looking at the whole evidence, I am of opi- 
nion that the '^ Bon " in question was cot held 
by Baya for his personal use and behalf. 
There is a point as to the title of Florigny to 
insist and recover in this suit, which may he 
disposed of It appears that he assigned 
all his stock-in-trade to a brother who under- 
took to settle with his creditors, and it has 
been contended that the Plaintiff has, in this 
way, denuded himself of his title and inter- 
est to insist. 

But his brother has appeared and stated 
that he not only does nor consider the *• Bon," 
here in question, as included in the con\ey- 
ance to him of the stock-in-trade, but he 
knows nothing about it, that he does not bê- 
lons to him and that he makes no claim for 
It. 

Judgment will therefore \\e entered for 
Arthur Florigny in the suit of which he is 
Plaintiff ; payment by the Defendant to be 
made under deduction of the sum of $ 152.80, 
admitted at the bar, with two thirds of the 
Plaintiff's cost against lîaya, but without im- 
prisonment. No larlher costs. 

The Action at the instance of Baya against 
Grassy, and the seizure of the goods of Grassy, 
will be dismissed with, costs in the Action 
and in the seizure. 



SUPREME COURT. 



RivEus, - Water, — Public Property, — 
" Domaine Public," — Sale of a share 
OF WATER, — Division of the water of a 
river amongst its borderers by the 
Land Court, — Remit from the Land 
Court to the Supreme Court. 

All public Rivers and Streams in Mauritius 
are public property and are in ike *' Do- 
maine Public,^^ 

The oumer of land bordering a public River, 



has no right, whilst selling a portion of 
such land, to reserve to himself the use 
and property of the share of water in the 
river that may be hereafter attributed by 
the Land Court to the land sold. 



Before : 

His Honor Sir. C Farquhar Shand, Kt., 

Chief Judge, and 

His Honor Mr. Justice Gorrib, 2nd Puisne 

Judge. 

ROUGE,— Plaintiff. 

versus 

FEILLAFÉ & Ors,— Defendants. 



G. GuiBERT, — Of Counsel for Plaintiff. 
J. GuiBERT, — Plaintiff's Attorney. 

L. RouiLLARD, — Of Counsel for Feillafé. 
J. H. AcKROYD — Attorney for same. 

E. Pellerbau, — Of Counsel for l^abistour 
J. PiGNÉGUY, — Attorney for same. [& wife 



^\st September 1871. 

In this case the Supreme Court has been 
requested to decide and Report to His Ex- 
cellency the Governor in Executive Council 
sitting as a Land Court, under the powers 
given to it by Art. 78 of Ord. No. 35 of 1863 : 

1st. Whether according to the deed of sale 
of date the 5th January 1829 by which Aris- 
tide Labutte sold to François Prix Fortier a 
plot of land of 400 acres in extent, situate on 
the right bank of the Tamarin River in the 
District of Black River, the vendor did reser- 
ve to himself, with the Vendee's consent, the 
portion of water which might subsequently 
be allotted to such plot of land. 

2o. Whether, if the first question is decided 
in the affirmative, the vendors' right is barred 
or estopped by any prescription, exceptibn, or 
other defence whatsoever which may be in- 
voked by the vendee. 

An extract from the Minutes of the laud- 
Court embracing certain Petitions and objec- 
tions thereto, presented by the parties interest- 
ed to the said Court, upon which the delive- 
rance was pronounced, remitting the above 
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questions for decisions to the Supreme Court, 
has been made the Record in the cause and 
Counsel have been fully heard in the usual 
manner. 

The circumstances under which the ques- 
tion in dispute has arisen, are as follows: — 
On 22nd June 1865, a Petition was presented 
* to the Land Court by M. Alfred Kœni<ç the 
owner of Yemen Estate in the District of 
Black River, praying for an equitable divi- 
sion of the water of the Tamarin River. 

A report submitting a plan for division of 
(he River was thereupon prepared by Colo- 
nel Morrison the Surveyor General, certain 
amount of water being proposed to be granted 
among others, to the Estate "Yemen" and to 
theîàtate '^Tamarin." 

Objections to the report Avere made on 4th 

and 5th February 1867 by the proprietors of 

I ''"Walhalla" and *'Magenta," but no objections 

were put forward by the owners of **Tama- 

rin" or '^Yemeu." 

The objections were disposed of and the 
i report of the Surveyor General was homolo- 
gated by the Land Court on 6th March 1867, 
on the conclusions of the Acting Substitute 
Procureur General, These conclusions adopt- 
ed by the Land Court contained as follows : 
f ^* That the Land Court do homologate 
'* the report made in this case by the Sur- 
*' veyor General and do order and decree that 
" the whole water of Tamarin River, after it 
" leaves "La Fenêtre" to flow through the 
" District of Black River down to the sea, 
'• shall be distributed among the co-bv^rdereis 
" in the manner and in the proportion indi- 
" cated in the paragraph y7 of the aforesaid 
« Report." 

The paragraph 97 referred to set forth the 
iJH'oportionate shares of water to which the 
lieveral Elates should be entitled, and among 

lers gave to Tamarin for an irrigable area 

9^3.09 acres a proportionate volume of the 
liver equal to 1664, — representing 1,525,096 
ibic feet in 24 hours.— To Yemen for an 

^able area of 1,925.73, it jrave 8460 of 
irpportionate volume of the River equal to 
',178,505 cubic feet in 24 hours. 

On 14th December 1869, Mr. Feillafe, the 
of Tamarin Estate and of '' TEtoile " 
ted a petition to the Land-Court, upon 
ilch a Report was made by Mr. Connal the 
hirveyor General, which was homologated by 
Ihe Court on 19th April 1870, having for its 
rbject to enable the proprietor to erect a new 
lam and to appropriate his share of the river 
divided. 

Thereupon ou the S6th of December 1870, 




a Petition was presented to the Land Court 
by Mr. C Rouge who had became proprietor 
of the Estate of Yemen, in which he set forth 
that of the 923 acres of irrigable area of 
Tamarin Estate, 400 acres liacl been sold to 
the then proprietor Fortier by Mr. Aristide 
Labuttc, the proprietor of Yemen, as appeared 
from a deed of sale of 5th January 1829, under 
the express condition that the exclusive use 
and enjoyment of the water was reserved to 
the vendor for the use of ''Yemen" Estate and 
praying that the distribution of the water 
of the " Tamarin River " be rectified, and a 
quantity of 660,502 cubic feet in the 24 hours 
should be deducted from the quantity allotted 
to *' Tamarin Estate, " and added to the 
quantity due to " Yemen. *' 

• 

This Petition having been served on Mr. 
Feillafé, he objected to the proposal of 
Mr. Rouge and maintained that the decision 
of the Land Court of 6th March 1867 homo- 
logating Colonel Monisson's Report, and^ 
dividing the river in accordance therewith, 
was final and could not now be revised or 
rectified by any Tribunal. To enable it to decide i 
the dispute which has thus arisen between 
these parties, the Land Court has requested 
us to answer the questions already quoted. 

The first question relates to the effect of the 
deed of sale of 5th January 1829 by which 
Labutte sold to Fortier a plot of land of 400 
acres situate on the right bank of the 
" Tamarin River, " and we are asked to say 
whether the vendor did reserve to himself 
with the vendee's consent, the portion of water 
which might subsequently be allotted to such 
plot of Land. 

The clause of the deed referred to, is as 
follows : " M. Aristide Labutte a declare 
qu'il n'avait fait l'acquisition de l'habitation 
dont s'agit de Mde. Vve. de Lafitte que pour 
réserver et assurer aux habitations dites 
" Yemen " qu'il possède de l'autre côté de la 
Rivière du *' Tamarin, " toute l'eau dont la 
dite habitation Lafitte aurait pu jouir : qu'en 
conséquence il n'entend la vendre aujourd'hui 
qu'en la privant entièrement de l'Eau de la 
dite Rivière du Tamarin pour en continuer à 
en jouir pour le bien de "Yemen" comme 
s'il était resté propriétaire de la dite habitation 
Lafitte. 11 est donc convenu, comme clause 
expresse sans laquelle la vente n'aurait pas eu 
lieu que l'habitation vendue n'aura jamais et 
d'aucune manière quelconque aucune jouis- 
sance de l'Eau de la rivière du Tamarin, 
l'acquéreur déclarîintfi)rraellement y renoncer, 
et cette clause est tellement de rigueur que si * 
jamais l'eau de la rivière du Tamarin arrivait 
de quelque côté et de quelque manière que ce . 
soit sur l'habitation présentement vendue du 
fait de travaux de mains d'hommes, la vente 
serait annulé et le vendeur reprendrait la pro- 
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priété vendue en remboursant le prix qu'il 
avait reçu. " 

It is evident from the clause quoted that the 
intention of the parties at the time was that 
the 400 acres sold should be deprived of the 
water of tlie River in order that the enjoy- 
ment of the right should be reserved to the 
vendor for the property of " Yemen " under 
penalty of the cancellation of the sale. W4ie- 
ther the vendor of a portion of laud bordering 
on a river could legally of his own motive 
and without the intervention of any superior 
authority deprive of water the |>ortion sold 
for the benefit of other lands, is a question 
which, prior to the ordinance 35 of 1863 
and the decision of this Court in this case of 
DespHtssis v. Car celiac (Piston's Report p: 80 
Vol. 7) might have been one of some diffi- 
culty. — The Code in Art. 644 lays down the 
law in the following words : '* ('elui dont la 
propriété borde une eau courante, autre que 
cello qui est déclarée dépendance du domaine 
public par l'Art. 538 au titre do la distinction 
ties biens, ]>eut b'en servir à son passage pour 
rirrigîition de ses propriétés. " These words 
recognize a right to the Jouissance of the 
water for irrigation purposes by the "riverain" 
proprietors, but do not necessarily recognize 
any right of property iu the water itself. 

Seveial of the French commentators, how- 
ever, and among them I)emolombe,Troplong 
8z Daviel have contended that the riverains 
had more than a jouissance and that their 
right was lather that of a common property 
in the river. The decision in the case of 
Despeissis has laid down such general prin- 
ciples in regard to the mode of construing 
Art. 644, that we are saved from any length- 
(nied discussion of the views of the commen- 
tators upon this point. — In that Judgment 
the Judges of this Court were clearly of 
opinion that the Ordinance 35 of 1863 had 
not modified or abrogated Arts. 641, 644 & 
(>45 of the Code, and that the Ordinance 
was nothing more than a legislative interpre- 
tation of the principles laid down in those 
articles, the application of which had given 
rise in France to much indecision and con- 
troversy : 

» 
Art. I, of the Ordinance, provides that 
with certain exceptions, all rivers and streams 
are public property and are in the '^domaine 
public." — In commenting upon this Article, 
the Judgment proceeds thus : 

This Article disposes of the doubtfull ques- 
tion of ownership as to runs of water bearing 
a public character from the rights enjoyed in 
common by their borderers, a question left by 
the Code to be inferred from the provisions 
' rrgulaiing the use of their waters and which 
gave, rise to much controversy, some contend- 



ing that Rivers were the private property of 
the borderers, and others that they were 'Vfii 
nullius^^ and as such forming part of the 
'^ domaine public." The Ordinance has 
adopted the latter conclusion which is the 
opinion of the Cour de Cassation and of a 
considerahle number of commentators of the 
highest order such as Proudhon, Merlik» 
Nadault de Buffon, Rives, &c., &c. &c. 

The Ordinance *' it adds ^' is therefore 
simply declaratory of what was the Law un- 
der the "Civil Code," at the time of its pro- 
mulgation, and in adopting the conclusions 
embodied in that Article, the legislature wa» 
iustified not only by tlie authoiitios who have 
written and decided under the (^odc, hut by 
our own precedents which freed the question 
from many of the difficulties existing else- 
where." 

The Law of Mauritius in 1829 according 
to this Judgment tliorefore, was . that the 
Rivers did not belong to the riverains, but 
that they were within the "domaine public." 

The only authority which could competen- 
tly grant water to any portion of grouud, or 
deprive of water any portion was the Land 
Court which have here dealt with the divi- 
sion of rivers and streams. The vendor of 
the piece of ground in question, had no 
])ower within himself either to give water or 
to withhold it from any portion of grouud 
whatsoever. So well was this understood by 
the framers of the deed, tJiat it will be seen 
the vendor does not contemplate any recovery 
of the water iu the event of its being subse- 
quently allotted to the land sold, but a reco- 
very of the lands themselves. 

ml 

*• Si jamais l'eau de la Rivière du Tamarin ' 
arrivant de quelque côté et de quelque ma- 
nière que CO soit sur Thabitation présente- 
ment vendue, du fait de travaux de mains 
d'hommes, la vente semit annuUée ef le ven- 
deur reprendrait la propriété vendue en rem- 
boursant le prix qu'il avait reçu ; " Whether 
this clause is still operative and can now be 
put practically in force, is a very different que»* 
tion, and is not at present before the Court 

The learned Counsel for Rouge, (Guibert) 
contended that the right given to the riverain^ 
under Art. fi44 of the Code could be sold, <|. 
assigned, and he quoted Demolombe, OaVIM 
& others in support of his proposition. »« 
must be observed, however, that the authois 
who adopt that view are those who coatend 
that the Article of the Code gives the " river- 
ains " a property in the river ; the right to sell 
or assign being the correlative of the right of 
property. — The law as it has been laid down 
in Mauritius, differs from that contended for 
I y these authors as to the property of the 



1871] 



COURTS OF MAURITIUS. 



115 



rivers, and we cannot therefore accept as 
applicable, their conclusioas on a question 
which depends m much upon the view which 
maybe taken of the Art. 644.1 We wish to 
guard ourselveTTiowèver from being supposed 
to lay down absolutely that all private con 
Tentions among'* riverains "as to the_disposal 
of their respective claims to water before a di- 
vision of the river by the proper authorities 
nugatory and illegal. The parties may make 
any agreements among themselves 'which they 
may «consider right and proper, but these 
agit?emenis can have no force or effect in 
relation to a division of the river until they 
have boon recognized and sanctioned by the 
authority having alone the power to deal 
with the water. 

It was within the province of the Land 
Court to say whether such a stipulation as 

' that contained ivi the Deed of Sale of 1829 
could be given effect to, at the division of the 
river in 186T. If there were reasocs of public 
policy against it, the agi'eement could have 
Been set aside leaving parties to their legal 
remedies inter se, or on the contrary, it might 
have been sanctioned, and the respective 
claims of parties regulat(-d accordingly. In 
all probability had the stipulation in the deed 
of sale been considered still valid and avail- 
able, and the deed had been put in the hands 
of the Surveyor General when he was pro- 
ceeding with the division of the river, some 
equitable mode would have been discovered 
to satisfy alike the parties to the deed or their 
su ccessors,_ and the public interest.^ That 
f^ôursi* notnmvTn^ been followed, we cannot 
hold that the vendor had legally so disposed 

/ of the water of a river forming part of the 
^'Domaine public," that under the deed of sale 
his successor has a right to recover for his 
own use the water which may have been sub- 

1 «equently allotted to ihe land sold by the 
Court which alone had the power to deal with 
the matter. 

This brings us to a consideration of the 
second question submitted to us, viz : whether 
the vendor's right is barred, or stopped » by 
any prescription, exception, or other defence 

: whatsoever which may hv invoked by the 

^ vendee. 

It will bo seen from what has been already 
wid that we regard the liand Court as the 
lightful authority for dividing the waters of 
TWers, among the ^'Riverains" proprietors for 
"purposes of irrigation, and that without the 
tanctioii of that Court, the proprietors them- 
selves cannot make valid agreement which 
are of themselves of legal efficacy to convey 
or to retain shares or portions of the water of 
the river. — Wliatever conventions may exist 
between riverains as to the respective shares 
to be enjoyed by them, must be submitted to 



the appreciation of the Laud Court at the 
period of division and sanctioned by it before 
they can have any binding force. 

It appears that, in this caso, although the 
proprietor of *^ Yemen" the holder of the Deed 
of Sale of 1829 was the Plaintiff, so to speak, 
in the proceeding^ which resulted in the divi- 
sion of the river, he did not produce the Deed 
of Sale to the Surveyor General and made no 
claim whatsoever in respect thereof. When the 
other ''Riverains'* objected to the Report in 
various particulars the holder of tlie Deed of 
Sale contended for the homologation of the 
Report and that the division of the River 
had been equitably completed. The Report 
made no specific allocation of water to 
the 400 acres of land sold by Labutte to For- 
tier. The mode of division adopted was to 
give a specific quantity of water according to 
the extent of the original concessions of land 
siii table for irrij^ration borderinjr on tlie ri- 
ver, and there is nothing in the Report to 
shew to what conce^^sion the 400 acres belonir 
or if they formed part of any concession 
included in the irrigable area of **Tamarin*' 
Estate. The Lîuid Court, as we have, seen, 
homologated the Report of 6th March 1867 
and ordered and decreed that the whole water 
of the Tamarin River after it leaves the "Fe- 
nêtre" to flow through the District of Black 
River down the Sea, should be distributed 
among the borderers in the manner and in the 
propositions indicated in the paragraph 97 of 
the aforesaid Report. 

This homologation, order and decree we 
are disposed to regard as final, but we have 
not the same means of knowing the exact 
effect to be given to such homologation, order, 
and decree as tne Land Court itself from our 
want of acquaintance with the practice of that 
Court in similar circumstances. But assum- 
ing that such homologation order and decree 
are of the nature of a final Judgment in a 
legal, contestation then wc hold that the 
Estate of "Tamarin" and the Estate of "Ye- 
men'* are entitled to the qiantity of water 
settorth in the said paragraph of Colonel 
Morrisson's Report and that no claim can 
now be sustained by the proprietor of the one 
Estate against the proprietor of the other, 
on the ground of conventions of an earlier or 
later date for the purpose of altering the 
amount of w.iter to be allotted to each Estate 
respectively. 

« 

Our answers to tlie two questions put to us 
are therefore these : 

1. We say that it was the intentionj^ of 
parties to the Deed of Sale of IS^ii), that the 
Vendor, with the vendee's consent, should 
deprive the land sold of the "Jouissance" of 
the water of Tamarin River for the purpoSg 
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of resei ving it for the property of " Yemen"; 
t>ut we add that this stipulation was not of 
itself sufficient to deprive the lands sold of 
the water which might afterwards be allotted 
to them by the Land Court, and that the 
remedy, if any, open to the Vendor or his 
successor, is not by means of reclaiming the 
water so legally and competently allotted. 

We say moreover that at the period when 

the river was being divided under authority 

of the said Land Court, no claim under the 

Deed ©f Sale was made by the holder thereof 

the proprietor of •'Yemen" ; that we are 

f disposed to regard the decree of the said 

. Court, of March 1867 as a final partition of 

the said river leaving it however to the Land 

) Court itself to determine this question as 

( being possessed of more knowledge of its 

; own practice and procedure ; that no several 

/ allotment of water was made by the said 

decree to the 400 acres sold bv Labutte to 

For tier, and that on the assumption that the 

said decree is now final by the practice and 

procedure of the Land Court, no claim under 

tlie said deed can be validly maintained to 

any portion of the water allotted to the 

'' Tamarin " Estate. 

All which we respectfully report to His 
Excellency the Governor in Executive Council 
sitting as a Land Court, as requested. 



SUPREME COURT. 



liiciTATiON, — Intervention of a third 
Party, — ^Vindication of Land, — Boun- 
daries, —Appeal from a Judgment of 
THE Master. 

Circumstaryies under which the Gourt has 
ruled that a certai7i plot of ground, the sale 
hy Licitation wh^ereof was prosecuted be- 
tween certain parties and which ownership 
was indicated by certain other parties, was 
the property of neither of them. 



Before : 

His Honor Sir C. F. Shand, Knight, 

Chief Judge, and 

His Honor Mr. Justice Gorkie. 



ANDRÉ GIQUEL & WIFE & Ors. 

Appellants, 



versus 



JANVIER DESVAUX de MARIGNY 

& Ors. — Respondents. 



L. RouiLLARD, — Of Counsel for Appellants. 
A. Piston, — Appellants' Attorney. 

E. Pellebeau, — Of Counsel for Alexis Gi- 

quel. » 

A. Rohan. — Attorney for same, 

Hon. Leclézio, — Of Counsel for Desvaux de 

Marigny and ors. 
E. Leclézio, Senr. — Attorney for the same. 

21th September 1871. 



These Appeals from the Judgment of the Mas- 
ter in the matter of the Sale by LiciUition of 
a plot of ground, situate in the Districts tf 
Moka and Plaines Wilheras, of 300 acres or 
thereabouts in extent, near the *Titon du Mi- 
Ifeu", prosecuted at the request of Jacques 
Désiré André Giqael and .Wife against Zélomi- 
re Giqael and others, are the sequel of the case 
of Giquel r. Destaux & ors, decided by thisj 
Court on the 1st of November 1870. (See Vol. 
10, Page 165.) 



In that Judgment, it was laid down that 
the property of Batlongoze, five sixths of 
which lïad been purchased by Messrs. Desvaux 
de Marigny under the *'Folle Enchère" of A. 
Gillibert & Co. to whom the property had 
been awarded on the Sale by Licitation at the 
instance of Collard against Giquel wa« 
the same as the concession "Merlo" purchased 
by the Giquels from Dehenani, that it was of 
the extent of 625 acres or thereby and thai 
the Western boundary was the River "Terre 
Rouge" which separated it fiom the conces- 
'La Chapelle," 



sion 



Cl 



The result of this Judgment was to leave a 
piece of ground of the extent of 300 acres 
immediately to the eastward of the concession 
Merlo, 01 Batlongoze as it was more recently 
called, in the possession of Messrs. Desvaux. 
They had first possessed that piece of ground . 
under an authority given to them by the 
Lessee of the Crown and by Mr. Moutocchio, 
but laterly they had taken up the position that 
it was part of the concession Merlo, and had 
been purchased by them from the Giquels, as 
already mentioned. 

The Plaintiff in the present Licitation, An- 
dré Giquel the wife one of the Appellanti 
from the Judgment of the Master, contends 
that these 300 acres formed part of the con- 
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« 

cession Merlo, but that they had not been 
spld under the appellation of Batlongoze on the 
fonner Licitation at the instance of CoUard. 

At the bar her Counsel expressed his rea- 
diness to strike out the words in the des- 
cription of the 300 acres contained in the 
Memorandum of charges asserting them to 
be part of the concession Merlo, but this 
would be of no use as the recital of the title 
deeds shows that the Appellant had no other 
written title to the Land in question than the 
general title deeds of the concession Merlo in 
favor of the Giquels on which the Court had 
already adjudicated. 

It is true that the Appellant André Gi- 
quel the wife pleads that she was no party to 
the former Judgment, and that it cannot be 
res-^'udtcata as regards her She was not 
indeed nominally a party because her 
husband sold all right interests possessed by 
him in the property to others of the Giquel 
family^ but the title deed by which he so sold 
w^as taken into consideration by the Court in 
giving itî^ former Judgment. The pretention 
of this Appellant, therefore,that the Judgment 
is not re^'judicata as regards her cannot be 
sustained. 

Nor can the attitude of the Respondents in 
contending that these 300 acres form part of 
the con(*ession Merlo purchased by them be 
favoiarably reg:arded by the Court. They 
were in poss^^ssion of the piece of ground now 
ill dispute before they purchased the conces- 
sion Merlo, under authority, as they averred 
from Mr. Cutrie the Lessee or custodier of the 
Crown Lands in the vicinity and from Mr. 
Montocchio, and when during the progress of 
the former suit they altered their pretention 
and asserted a right of property in these 300 
acres as part of the concession Merlo, the 
Court referred to tlie change with disappro- 
bation and added : " we have had some little 
difficulty in determining whether the position 
thus taken up by the Defendants, and which 
we regard as not justified by the facts has 
contributed to render the proceedings more 
expensive so as to make an apportionment of 
the costs necessary before strict justice could 
be done between the parties." 

Such being the position of matters, it is 
clear that the Judgment of the Master hold- 
ing that the Messi*s. Desvaux arc the owners 
of the said plot of ground of 300 acres or 
thereabouts in extent, and that it is part of 
the property of Batlongoze formerly the con- 
cession Merlo, cannot be sustained. As the 
report of the former case has only recently 
been printed, we presume the Master had not 
the opportunity of fully considering the Judg- 
ment and observations of the Court before 



coming to a conclusion so c(HnpIetely opposed 
to our clearly expressed opinions. 

Perhaps also he has been somewhat misled 
by the rather remarkable course followed on 
behalf of the Government in this cause. The 
Master observes in his Judgment: "A feature 
of some importance in this case is the attitude 
taken by the Government in this matter ; 
believing at first that there was a certain 
plot of ground of 300 acres in extent lying 
between Batlongoze or the concession Merlo 
and the concessions Lecointe and Dubreuil^ 
the Government has intervened in the pro- 
ceedings of Sale by Licitation Allowed up by 
the Giquels to claim the said plot of ground ; 
but better advised afterwards and finding on 
further enquiries that there was no such lands 
lying between Batlongoze Lecointe and 
Dubreuil, it withdrew its application." 

On referring to the Petition presented to 
the Master by the Honorable the Secretary 
to the Colonial Government, we find that the 
Petitioner asserted that the boundaries set- 
forth in the public notices of the proposed 
licitation of the 300 acres in question included 
a certain portion of land belonging to the 
Government and lying between the concession 
Merlo and the concessions Dunois & Hulot. 
The Petitioner therefore prayed that a general 
survey of the said portion of land and the 
adjoining portions should be made " so that 
the position & extent of the portion of land 
claimed by the Crown as extending betweeii 
the concession Merlo properly called and the 
Concession Lecointe or î5unois and the con- 
cession Dubreuil or Hulot might be deter- 
mined." 

The Master granted this prayer and ap- 
pointed Mr. James Duncan Government Land 
Surveyor .to make the general Survey prayed 
for. No report by Mr. Duncan appears to 
have been made ; but on 21st June 1871 the 
Master records the appearance of Mr. Jules 
Bouchet attorney at la\y acting for the Secre- 
tary to Her Majesty's Colonial Government 
who declared that he withdrew hi9 application 
and renounced the claim put forward on the 
said ap])lication contained in his petition , and 
on the motion of the other parties in the cause, 
the Master dismissed the application of the 
Honorable Secratary for the Colonial Govern- 
ment, accordingly. 

The piece of ground between the conces- 
sion Merlo pro|)erly so called and the other 
concessions mentioned in the Petition on be- 
half of the Government was no other than the 
300 acres which the Appellants proposed to 
licitate. The Master, however, was apparently 
led to conclude from the proceedings of those 
acting for the Government that there was no 
such povlion of gi>e<iind and that the SOO 
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acres in question necessarily formed part of 
the concession Merlot, itself. 

An attentive perusal of the Judgment of the 
Court would have shown that this deduction 
was erroneous, and would, moreover, have 
more fully instructed the officers of Govern- 
ment as to the actual position of the conces- 
sion Merlo and of the possihle claims of the 
Crown in the premises. We reserve now 
as we did in the former case our opi- 
nion as to the actual ownership of the 300 
acres, or thereby, in question, until that shall 
he challenged in an Action properly raisiog 
such an issue. 

As the case at present stands, we sustain 
the Apj)eals of the Appellant as against 
the Judgment of the Master in so tar as he 
has found the 300 acres in question to be the 
property of the Kespondentè Desveaux and 
a part of the Concession Merlo or Batlongoze, 
and we remit the case back to the Master in 
order that he may quash the proceedings in the 
Licitation at the instance of the Appellant 
André Giquel the wife ; the Judgment of this 
Court having already decided that the 300 
acres sou ght to be licitated do not form part 
of the concession Merlo, or Batlongoze, ac- 
quired by the Appellants Giquels or their au- 
thors from Dehenain. The respective parties 
to pay their own Costs both of the appeals ai^d 
of the proceedings before the Master. 



BAIL COURT. 



Amendment, — PREscRixpioiî, — Clerk, — 
Salary, — Appeal from a Judgment of 
District Magistrate. 

It w within the competency of a District Ma-' 
gistrate to allow a Plaint to be amended by 
reducing the amount claimed, 

A clerk to a shop-keeper falls toiihin the pro- 
vision of (he last Section of Art, 227^ of 
the Civil Code, which provides that the 
Action of Domestics engaged for the year 
for their salary y prescribes by one year. 



Before : 
His Honor Mr. Justice Gorrib. 



NAIKEN,~AppelIaat, 



Versus 



ATASSAMY,-«»Be8pondent. 



T. L. Jenkins^ — Of Counsel for Appellant. 
F. SiMONET, — Appellant's Attorney. 

W. Newton, — Of Counsel for Respondent. 
T. Herchenrodek,— Respondent's Attorney. 



29th September 1871. 

The Appea! in this case rested on two 
grounds : — that the District Magistrate had 
improperly allowed an amendment of the 
Plaint, and (2.) that he had contrary to law, 
refused to apply the six months' prescription 
to the wages of a clerk in the position of the 
Respondent and to reduce the amount of the 
demand, accordingly. 

On the first head, I cannot allow the ap- 
peal. The amendment was to reduce the 
amount said to be due by the Appellant to 
the Respondent, and to grant such an appli- 
cation is clearly within the competency of the 
District Magistrate. 

On tl»e second point, the contention of 
L. Jenkins, for the Appellant, was that a 
clerk to a shop-keeper such as the Plaintiff in 
this Action, fell within the description of 
" ouvrier et gens de travail " in the third 
paragraph of art. 2,27 1, whose Actions for 
wages prescribe in six months, — and he cited 
a Decision of the Court of Metz, of 4 may 
1820.— SiREY 1819—21 V. II. p. 256, which 
supported his view, 

W. Newi'on for the Respondent, replied 
that a Clerk to a shop keeper was not '* un 
ouvrier or homme de travail " in the sense of 
this article, and quoted a late Decision of 29 
November 1861 of the Cour de Grenoble, 
(SiREY 1862 pt. II p. HI) which held the 
reverse of the previous decision of Metz ; and 
he especially referred to the note of the editor 
to show' that this was the view generally ad- 
mitted in France ; the prescription held to be 
applicable being that of art. 2,277 ** et géné- 
ralement tout ce qui est payable par année 
ou à des termes périodiques plus courts se 
prescrit par cinq ans." He contended more- 
over, that if a clerk did fall within the ex 
pression '' ouvriers et gens de travail " the 
special legislation as to this class contained in 
the Code, had been abolished by the * La- 
bour laws " of the Colony and especially by 
the Order in Council of 1838. 

I am not disposed to decide this 'question 
from the point of view that that the word 
"clerk " represents a distinctive profession,, 
and that the same law is applicable to all. 
A man, may be a Clerk to a wood-cutter 
barely removed in social position from the 
labourers around him, and another may be 
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clerk to a notary or attorney^ only waiting for 
a favorable opportunity lo enter these hono- 
rable branches of the profession. It may thus 
very well be that in a legal point of view 
these persons fall within different categories 
of *' employés " and that the law which af- 
fects the one may not, necessarily, apply to 
the other. 

I, accordingly, limit my Judgment, express 
ly, to the category of clerk here before the 
Court, viz : — the clerk to a shop-keeper. He 
is not an V ouvrier " nor can be very wçll be 
classed under the general descrip I ion of "gens 
de travail". But there is no otiier provision 
of the law of prescription which deals with 
*• employés " with the exception of the last 
paragraph of art. 2,272 which provides that 
the Action of domestics hired by the year for 
nori payment of their salary prescribes in one 
vear. 

Art. 2,277 which the Kespondont contends 
to he applicabh» in its general provision al- 
ready quoted, does ncit specifically refer to 
wages or salaries but to aiTears of annuities 
for life and otherwise the rents of houses and 
farms, interests on money lent, and then the 
general clause is added ** et généralement tout 
ce qui est payable par année ou à des termes 
périodiques plus courts se prescrivent par 
cinq ans". It ought very well be argued that 
the general clause was intended to refer to 
other things of the same kind as those alrea- 
dy particularly mentioned and that it is 
straining the law to apply it to the wages 
of an y class of assistants I am disposed of 
course to pay much deference to- the recent 
decision in the French Court, and to the 
practice of France at the present time, on 
such a question ; but at the same time we 
must have regard to the state of Society amid 
which we dwell, and to apply the law to the 
best of our ability to the cases which arise. 

It does not seen to me that the prescriiUion 
of 5 years is applicable to the Action for wa- 
ges of such -a person as a clerk to a Shop- 
keeper in rural District of this Colony. The 
short prescriptions are founded upon a pre- 
snnipti( n of payment, and it would be a vio- 
lent presumption to hold that the wages of 
such a person could remain unpaid for any 
lenghtened terra. 

Tlic nature of his functions approach very 
<.'lusely to those of a Domestic. If he is ever 
capable of keeping a record of what is done, 
it is ot the most primitive kind. His princi- 
pal duty is to keep the shop clean, to guard 
it in the absence of the master, and to run 
messages. They are of menial nature, and 
very different from those of a Book-keeper or 
Clerk in a Merchant's Office. But even were 
we lo come to the conclusion that the person 



here called a clerk is in reality a domestic, 
we are met by the words of the Law that it is 
the action of domestics who are hired by the 
year for the payment of their salary which 
prescribed in one year. 

The Plaintiff states his claim at «S 6 per 
mensem, and there is no allegSition that he 
has been hired by the year. In fact, we 
know, from the general usage of the Colo- 
ny, that neither domestics properly so called 
nor persons of this description are engaged 
by the year. 

However literally inapplicable, the Law 
may thus be. I think that a person of this des- 
cription mui^t either come under the general 
designation of ''gens de travail" or that he 
must be regarded as a domestic whose Action 
for salary prescribes in one year ; and after 
giving the best consideration to the matter^ I 
hold although the matter, is by no means free 
from doubt, that the Plaintiff in this case falls 
within the provision of the last «Section of 
Art. 2272 which provides that the Action of 
domestics engaged for the year, for their sa- 
la;ry, prescribes in one year. 

As the Respondent has admitted a payment 
after hie Action was brought, which was for 
18 months salary and the Appelant alleges 
that apart from the plea of prescription he 
can instruct payment in whole or in part. 
I think it better in this case to remit the 
cause back to the District Magistrate to hear 
parties upon the footing in point of Law of 
the finding to which I have thus given ex- 
pression. 



SUPREME COURT. 



*' Réméré," — Deeds under private signa 
TURB, ^-Appeal from a Judgment of the 
Master. * 

The receipt whereby a right of repurchase (W 
"réméré^* is exercised, is not a simple ac» 
quittance. 

It is a deed under private signatures coming 
under the purview of Art. 1328 of the 
Civil Code and having no date certaine 
against third parties, except in the modes 
provided for by that Article, 

Before : 

His Honor Sir Charles Farqtjhar ShanDj 

Kt., Chief Judge, 
and 
Ilis Honor Mr. Justice Gorrie. 
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COURTOIS,— Appellant 



versus 



Widow HALLOT & Aisor. — Respondents. 



L. RotJiLLARD, — Of Counsel for Appellant. 
E. Dbsjardixs, — Appellant's Attorney. 

E. Pellereau, — Of Counsel tor Respondents. 
A. CoMMAKMOND^ — Respondent's Attorney. 



S9th September 1871. 

This is an Appeal from the Judgment of the 
Master, in the matter of the application of 
Widow Hallot for the nullity of the seizure 
of a plot of ground situate in the District of 
Flacq, levied upon P^erdinatid David, at the 
request of ihe Appellant Albertine Courtois 
and for the distraction of the sait plot of land. 

The plot of ground seized appeared from 
the public registers of the Colony to belong 
to Ferdinand David, by virtue of a deed of 
sale in his favor by Mde Hallot and her hus- 
band, of date 29th November 1861. 

The Usher personally served Ferdinand 
David and nothing is recorded in the act of 
the Usher as to any denial of proprietorship 
by the said David, or the assertion of propri- 
etorship by Mde Hallot or any other indivi- 
dual. 

The said Mde Hallot, however, subsequent- 
ly made an application to the Master, of the 
nature already indicated, on the ground that 
the sale by her and her husband to Ferdinand 
David was under the faculty of re-purshase 
or •* réméré " and that this power was exer- 
cised very soon after the sale, viz: on the 3rd 
of June 1862, by the re-payment to Ferdi- 
nand David of the price paid by him. A do- 
cument in the following terms has been pro- 
duced as instructing that fact : 

" Je soussigné reconnais avoir reçu de M. 
et Mde Edouard Hallot, la somme de trois 
cents piastres qu'ils me devaient, pour la- 
quelle somme ils m'avaient passée la campa- 
gne que M. Edouard Hallot avait acquise de 
M. & de Mde Ernest Huron, par Vente à ré- 
mérer et dont je leurs donne quittance par 
ces présentes. — Flacq le 3 Juin Mil Huit 
Cent Soixante Deux. — Approuvé l'écriture. 

(Signé) Fd. David. 

The Appellant Courtois, the seizing Cre- 
ditor, contends that this is an ^' Acte SouS' 






seing-privé " coming under the purview of Art 
1S28, having no " date certaine " against 
third parties, except in the modes provided 
for by that article, and that in point of fact it 
was not registered until after the seizure and 
a few days before the sale of the plot of 
ground was to take place. 

The Respondents, on the other hand, main- 
tain that when a re- transfer takes place of a 
plot of ground subject to the right of réméré^ 
that the right of the original vendor revives as 
if no sale had taken place ; that it is not neces- 
sary to transcribe the document instructing 
that the power of re-sale has been exercised, 
and still less is it necessary to register it. 
They contend, moreover, that the seizing cre- 
ditor is the '* ayant cause " of the debtor and 
that the acts of the latter bind the for- 
mer, and at all events the document quoted 
being a simple quittance, the circumstances 
under which it was given, and the date, may 
be proved extrinsically. 

The Master ,before decidirtg the legal points, 
allowed evidence to be received, among other 
things, of the state of possession following 
upon the document quoted, that it was signed 
as of the date it bears and that the Appellant 
knew of the re-transfer and of the actual state 
of ownership. 

The Master has decided that the document 
in question belongs to that class of simple 
acquittances which are regarded by the Ju- 
risprudence as not falling within the appa- 
rently strict letter of the law as to the dates 
of Acte sous^seing-privé. If it were so the 
admissibility of evidence to prove the facts 
and circumstances would have been justifia- 
ble and (conformable to the Judgment of this 
Court in the case of Barry vs. L* Union 
Mauricienne, of 30 September 1870. (Se/prd 
Vol. 10 p. 162.) 

But is it a simple acquittance? The Res- 
pondent herself contends that it is a docu- 
ment which shows that, the right of "réméré*' 
has been exercised by her, and that it is of 
sufficient efficacy and effect as to show a dif- 
ferent state of ownership of the plot of ground 
in question than the public registers disclose 
and to enable her to defeat a seizure of the 
ground at the instance of a creditor who had 
acted on the information supplied by those 
registers. 

Such a document cannot justly be denomi- 
nated a simple acquittance ; as it truly deals 
with a question of the ownership of that 
property, or at all events shows that a right 
affecting real property which is capable of 
being sold, has been extinguished. 

It has been decided by the Court of Niâmes, 
(SiRBY, 1840 vol. II p. 495.) that when an 
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immoveable property has been sold by *'Acie 
SouS'Seing-prtve** the possession of the ven- 
dee does not suffice to assure to the "Acte*' 
a "date certaine ; "and equally that the vendee 
could not be admitted to establish the certainty 
of the date by proving that the party who 
contested it had personal knowledge of the 
sale. Here an immovei^ble property has not, 
indeed, been sold by the" ^c^tf Soi^ sexng-prx- 
re" but a property has, according to the Respon- 
dent, been re-transferred, under a power re- 
served, the effect being to revive the former 
ownership of the plot of ground in question. 

The Master has admitted proof of both the 
facts which the Court of Nîsmes held could 
not be proved, or which if proved could not 
support the date of the " Acte Sons-seing- 
privé " of the Sale of à property. The au- 
thority of Larombière was also rightly quoted 
by the Appellant against the sufficiency of 
proof of possesion in such a case. 

It seems to us that to admit such a docu- 
ment as this to be a simple acquittance, 
would be practically to set aside the Article 
1328 altogether, and that we cannot admit 
the kind of prot)f which has here been allow-' 
ed to prove the date. 

Other questions were raised by the Appel- 
lant in regard to the admissibility of the evi- 
dence ; but to these we do not think it neces- 
sary to refer. Nor do we think we are called 
upon to decide the point which was only 
casuaUy referred to at the bar, whether such 
a document requires to be transcribed. We 
have no doubt that it is proper, and within 
the spirit of the Ordinance 36 of 1863 to 
have a transcription, but whether trans- 
cription be necessary for its validity is a 
different question upon which we reserve our 
opinion until the point be fully arguefl. 

We agree with the Master that the Appel- 
lant, here, is a third party in the sense of Art. 
1328 towards the Respondent who seeks to 
use the "Acte Stms-seing-prive^^ and that it is 
not necessary to determine whether a creditor 
in the position of the Appellant who is the 
former ward of Mr. Ferdinand David and 
against whom she has recovered Judgment 
for non -production of his accounts of guar- 
dianship, can, under any circumstances, he 
regarded as the "ayant cause" of the debtor. 

Where such a document has no '*date cer- 
taine'* it is impossible to know whether the 
right of re-purchase has been exercised within 
the stipulated or the legal period. Even if 
transcription were not necessary to its validity, 
the necessity of registration in order to esta- 
blish a "date certaine" depends upon quite 
distinct principles and is required under a 
very different Section Qf the Code.^ 



We find, accordingly, that the pretention 
of the Respondent to the piece of ground in 
question is based upon an ^^Acte Sous-seing- 
privé which has only acquired a "date cer- 
taine" after the said property had been law- 
fully seized at the instance of the Appellant. 
To this extent we sustain the appeal, with 
costs, and remit to the Master to dispose of 
the matter otherwise in terms of this Judg- 
ment. 



SUPREME COURT. 



Evidence, — Notarial Deed,— "Inscriptio 
Falsi,"— New Evidence —Fraud.— Er- 
ror, — Amendment of Pleadings. 

JTte Plaintifs Action was grounded on a 
Notarial deed which the Defendant alleged 
to be viciated by error. The latter stating 
that he found insurmountable difficidtiH in 
the way of proceeding by "Inscriptio falsi," 
to hate such deed set aside and that he had 
discovered new evidence proving that the 
Plaintiff's conduct, in the matter at issue, 
was tainted with fraud ; 

The Court, in the circumstances, allowed the 
pleadings of the Defendant, after issue 
joined, to be amended by adding thereto 
that the Plaintiffs' Action was a fraudu- 
lent attempt to prove a fact which the said 
Plaintif knew to have been inserted by 
error in the notarial deed upon which such 
Action was grounded. 



BOLGERD & Anor,— Plaintiff, 

versus 

THE COLONIAL SECRETARY,~Defen- 

[dant. 

G. GuiBERT,— Of Counsel for J. Bolgerd. 

C. Bolgerd, — in person. 

F. Simonet, — ^Attorney for same. 

E. J. Leclézio, — Of Counsel for Defendant. 
J. BoucHET, — Defendant's Attorney. 

nth October 1871. 
[Vide Supra, Page 105.] 

THE COURT. 

This is an Application by the Defendant 
to be allowed to amend his pleas, in circunui- 
tances somewhat peculiar. 
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At a former stage of the case, the Coiitt 
had ordered the Defendant, if so advised, to 
take the necessary steps for setting aside :a • 
regular notarial discharge in favor of the 
Plain tijBF for the whole sum due by him to thp ^ 
Government and which the Plaintiffs natu- . 
rally set up as conclusive against the Defen- 
dant. The procedure taken by the Defendant,, 
in furtherance of this order, for the purpose 
of setting aside the deed, was found by the 
Court not to be suitable and proper for that 
purpose and tlie case is now again before us on 
the motion of the Defendant. Ho has sub- 
mitted to the Court that owing to the great 
lapse of time since the settlement took place, 
the death or absence from the Colony of al- 
most all the parties concernod, ho had found 
insurmounttible diflScultif^s in the way of pro- 
ceeding by iasc^ipfio falsi; but h'î was now 
in a position to allegv from the discovery of 
new evidence, since the case was last before 
the Court, that the conduct of tlie Plaintiffs 
in the matters in question between the parties 
was la'iutcd with fraud, and he move to be al- 
lowed to tunond iiis pleas to the? following 
effect : 

** And for a further plea the said Honora- 
•* ble Edward Newton, in his aforesaid capa- 
'* city, says: That the attempt by the Plaintiffs 
'* to prove a complete release from tho debt of 
*^ Bolgerd and wife to the Mauritius Govem- 
** ment Savini?"s îîank, bv means of the no- 
" tarial deed dated 2.3rd January 1846, is 
" fraudulent, the said Plaintiff well knowing 
" that at the time of the said deed a portion 
" only of the debt was paid by them, leaving 
'^ against them a considerable balance, as sub- 
*^ sequently acknowlcnlgi'd by Holj^erd and 
" wife and proved by other evidence; and the 
** said Bolgerd and wife further well knowing 
" that the said deed contained an error." 

This motion was resisted by the Plaintiff on 
the ground that the amendement proposed 
was not in reality an amendment but would 
operate a complete change in the case ; that 
it was now too late to abandon the course of 
procedure fixed by the Court, itself ; that at 
all events the whole previous expenses ought 
to be paid to the PUiintilfs, should the Court 
deem it competent to admit the proposed ar- 
rantcement. 

The question of amendment here raised ap- 
pears to us to be attended with considerable 
difficulty. Th(i power of amending pleadings 
conferred u])on the Court is very broad, but 
the ciicumstauccs in which we are called upon 
to exercise the power are very peculiar. Art. 
73 of our rules is thus expressed : 

" The Court, and'cvery Judge thereof, shall 
** have, at all times, the power of amending 
*^ all defects and errors in any proceedings in 



j '^ civil causes, whether there is any thing ia 
*' writing to amend by or not. and whether 
'^ the defect or error be that of the party or 
^^ not ; and all such amendments may be ma- 

. " de with or without costs, as to the Court or 
'^ Judge may seem fit ; and all such Amend- 
*^ ments as may be necessary for the purpose 
^^ of determining ( in the existing suit ) the 
^' real question in controversy between the 
'• parties, shall be made". 

Altho'we have thus a verv wde discretion, 
we cannot overlook the fact that in the pre- 
sent instance it is only very late in the day 
that the amendment is suggested and after 
proceedings have been taken which are quite 
out of tlie common course. 

« 

., But, still, looking at the interest of the 
parties, themselves, to have the real question 
between them disposed of jis quickly and as' 
economically as possible, we think the amend- 
ment Tuav bo allowed ; had it not been for the 
very peculiar nature of the allegations now 
made by the Defendant, this could only have 
been on previous payment of costs. As mat- 
ters actually stand at present, and as the al- 
legations of fact are still uninvestigated, we 
shall reserve all questions of costs. 

Amendment allowed All costs reserved. 



SUPREME COURT. 



RrrcKssioN, — ^^Legacy, — Discharge, — 

CoMriiNSATION. 

Where the iestatoi' has^ by his Willy discharg- 
ed his debtor, the creditors of such testator 
are entitled to insist for the jxiyment of 
such debt if the assets of the Sucrcssiun 
arc 710 1 svfjficient to pay them. 

Coîapemsatiofi only takes place betwccii two 
deOts which a?e equally liquidated ; hut 
where the debtor ,ot a Succession is also 
as heir of his children ^' ab ordine verso," 
the owner for a share determined by law, 
of a I iq nictated claim against such Succ?s- 
îion, he may plead compensation between 
the two claims. 



HENRY LECLÉZIO,— Plaintiff, 



versus 



MAGNIEN & Ors,— Defendants. 



Before : 
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His Honor Sir C. F. Shand, Knight, C. J. 

and 
His Honor G. N. Bestel, First Puisne Ju(1<tc. 



E. Le(lézio, — Of Counsel and Attorney for 

[•Plaintiff. 

E. Pellerkau, — Of Counsel of Defendants. 

F. SiMONET. — Attorney for same. 



\lth October 1871. 

This Action is brought by tlie Plaintiff 
against the Defendants to have a Judgment 
of this Court ordering : lo. That the affirm- 
ative declaration filed (m the 14th December 
1870 by the said llyders ^lagnien, in the 
Registry of the Supreme (Jourt, be set aside 
as erroneous, and 2o. That the said Ityders 
Magnien do pay to " the Plaintiff the sum of 
$1,500 and the interest due thereon at the 
rate of 9oio per amium from the 1 1th Sep- 
tember 1862, in part payment of Plaintiff's 
claims aforesaid against the succession of the 
late François Magnien a debtor of Plaintiff, 
with costs against the Defendant Ryders 
Magnien. The prayer just set out rests on 
the following facts : 

By the deed of jTartition of the succession 
of the late ('hiudine who died the wife of the 
late François Magnien, drawn up by notary 
Saiizier, on the 17th June 1861), modified 
and homologal{?d by a Rule of this Court, 
imder date of the 30th November 1869, duly 
registered, it appears that the succession of 
the said late Francois Magnien is indebted to 
the Plaintiff in the'sum of g3,6.J0.39c:^ with 
interest thereon from î?oth Junt? 1868. 

From a deed drawn up by notary Meistie 
aud his colleague, of the 11th September 
1862, duly registered, it results that Ryders 
Magnien one of the Defendants is indebted 
to the succession of the late Francois Maunitii 
m the principal sum of $ 1,500 witli interest 
at9o[ofrom die said 11th September 1862, 
to secure payment of which the said Ryders 
Magnien hns mortgaged 3 portions of land 
admeasuring together 121 ncres situate in the 
District of Grand Port at tlie place called 
" Cent Gaulettes ". 

By a Rule of this Court, dated of the 22nd 
September 1870, the said Defendant Ryders 
Magnien was ordered to make and file in the 
Registry of this Court an affirmative declara- 
tion, as garnishee, of all monies, it any were 
due by him to the succession of the said late 
François Magnien and attached in his hands. 



In compliance with the said Rule, Ryders 
Magnien as such garnishee, on the 14th 
October 1870, filed a declaration signed by 
himself and by his attorney Simonet, wherein 
he alleges that the said Ryders Magnien is 
not indebted on any account to the succession 
of the said late François Magnien, inasmuch ' 
as pending the lifetime of the said late 
François Magnien h<» has repaid the latter all •' 
sums wherein the said Ryders Magnien might 
be indebted to him. 

In support of his allegation, the said Ry-..n 
ders Magnien refers 1st to a document of the 
7th march 1866, signed by the said late.* 
Françoi> Magnien, whereby the latter gave to 
Ryders ^lagnien leave to sell a property which 
he, the said Ryders ^Magnien, possessed at 
'^ Cent Gaulettes," and bound himself to 
consent to and sign any '* main-levée '* or 
removal of the inscription which the said late 
François Magnien had on and over the said . 
property ; and 2o. a certain clause contained 
in the last will and testament of the said 
François Magnien, drawn up by Notary Mac 
quet, of ISlh Juno 1868, releasing the said 
Ryders Magnien from all debts due by the 
latter to the testator. 

Ryders Magnien further alleges that far 
from being indebted to the succession of the • 
said late François Magnien, he is, on the con- 
trary, the creditor of the said succession iu 
an amount not yet determined as heir ** ab 
ordine versa of his two late sons Pierre and 
Remy Magnien who were creditors of the 
said late François Magnien in a sum of 
$ 5,000 being the amount of a Notarial obli- 
gation drawn up by Notary Deslongrais and 
liis fellow, on the 3rd March 1868. 

The worth of the two instruments above 
mentioned, of the 7th March 1866, and of 
the 18th June 1868, are ros))ectively denied 
bv the Plaintiff for the reasons stated in the 
lieclaration, and the set offset up by Ryders 
Magnien is stated to be inadmissible in law. 

The Declaration was met by Defendant 
with : lo. A general traverse. The 2nd ])lea 
manitains the correctness of tlie affirmative 
declaration, i he 3rd plea avers the reality 
and truthfulness of the payment by the said 
Ryders Magnien lo his late father of the 
whole of In's dent. The 4th that the dischar- 
ge by his father in the later last Will and tes- 
tament is not a liberality but the acknow- 
ledgment of a real settlement. J'he 5th and • 
last plea avers that if sucli claim is not ex- 
tinct by payment to his late father, it beca- 
me extinct by compensation with the share 
accruing to :Defendant in the sum of $ 5,000 
due by his late father to Defendant's sons 
Pierre and Remy Magnien ; which share ac- 
cruing to Defendant though not determined 
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in precise figures is, nevertheless, a liquid 
claim in law inasmuch as it can efisily bë so 
determined by simple calculation so that com- 
pensation could and did take place. 

The other parties .to this suit have not ap- 
peared, default was accorded against them. 
We now proceeds to enquire into the merits 
of the allegations of the only two parties 
heard by the Court, vitz : the Plaintiff and 
Defendant Ryders Magnien. 

IToN. E. J. Leclézio, for Plaintiff, agreed 
as follows : The Defendant is indebted to the 
succession of François Magnien his late father, 
in the large principal sum of $1,500 with inte- 
rest at 9 o/o from the 1 1th September 1862. The 
Plaintiff is a creditor of the succession of the 
late François Magnien in the large principal 
sum of $ 3,630.39 with interest at 9 o/o from 
the 25th June 1868. As such creditor, the 
Plaintiff attached in the hands of Defendant 
all monies which he, the Defendant, might 
owe to that succession. The Defendant Ryders 
Magnien and co-defendants who ' have not 
appeared to this Action raised no objection to 
the validation of such attachment. 

ft 

Kyders Magnien ordered by the Court to 
make an affirmative declaration of all such 
sums he might owe to the succession of his 
late father, made the affirmation ordeted, the 
correctness of which is disputed in this suit. 
The better to establish such incorrectness. 
Counsel examined, seriatim, the several pleas 
filed by Defendant. 

No attempt, it is observed, said Hon : 
Leclézio, is made by Defendant to deny the 
Plaintiff's claim on the succession of his (the 
Defendant's) father. His very pleas are, on 
the contrary, an admission of the claim. For 
those pleas are that *^ he had really and 
" truly paid his late father François Magnien 
** all he owed him, and that the discharge 
*^ given to him by liis father, in the latter's 
*' last Will, was not a liberality but the 
'* acknowledgment of a settlement which took 
place in reality. That if the claim of the 
succession were not extinct by payment, in 
*^ the nfanner aforesaid, it became extinct by 
'^ compensation with the share accruing to him, 
'^ the Defendant, in the sum of $5,000 due by 
^* bis late father to the Defendant's sons 
„ Pierre and Remy Magnien as hei " ab 
•^ ordine verso'^ of his two children," 

Counsel examined the worth of those seve* 
ral pleas. The plea of discharge, by Will, he 
said, was a futile one. The succession of 
the father having been accepted under benefit 
of inventory, is a fact sufficient of itself to 
shew the, futility of the plea. Whatever may 
have been the opinion of the testator, as to 
the sufficiency of the means he might leave 
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after him to meet his debtç, yet, if, in fact, 
those means proved insufficient, any liberality 
made by him must necessarily remain inef- 
fectual and inoperative, and all the assets 
left must be applied to the payment of the 
just debts of the testator. (Quote the au- 
thorities.) 

The power of attorney adduced as evidence 
taken by it^lf or in conjonction with the 
Will of Defendant's father in support of the 
plea of payment cannot help the Defendant. 
Assuming, for arguments', sake that the power 
produced bears the signature of the late 
François Magnien, it was no discharge of the 
debt. It in no wise refers to the property of the 
said Ryders Magnien mentioned in' the nota- 
rial obligation of the 11th September 1862 as 
mortgaged to the father nor does that power 
provide to w"hom the sale-price was to be 

' paid, whether to the father, personally, or to 
the Defendrnt for his use or in trust fur the 
father The mere undertaking of the father 
to remove the mortgage does not necessarily 
imply a remission to the son by his father of 
the sum due lo the latter by his son the De- 

• fendant. That undertaking may have had in 
view a better price by the prospect of a more 
immediate possession. 

The compensation set up is another vain 
attempt made to support the validity of the 
affirmative declaration. Whatever may be 
the Defendant's rights in the succession of 
his sons, they are as yet undetermined, 
and until they be ascertained and liquidated 
by a valid deed of partition of some kind or 
other, they cannot beset off against Plaintiff's 
liquid-claim (Art, 1291, C. C.) 

Great stress was laid by £. Pellereau, of 
Counsel for the Détendants, on the power-of- 
Attorney and the last Will of François Ma- 
gnien. Counsel argued that François Ma- 
gnien might do by his last Will what he 
might have done in his life-time. It has in- 
deed been said that in his life time he was 
without the meaos of paying his debts and 
yet the deceased was a landed proprietor. 

The compensation pleaded cannot be allow- 
ed by the Court. The rights of Defendant in 
his children succession were as yet undeter* 
mined, it is true, but it was easy to ascertain 
the amount of those rights. His share is the 
\ of the sum of $ 5,000 ; which sum divided 
between the father and the other heirs of the 
deceased children entitles the Defendant to a 
sum of $ 1,250 for his share in the successioii 
of his children. 

JUDGMENT. 

The pleas in this case raise two important 
questions which the Court is called up<ni to- 
decide : 
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The plea is Liberafio legafa, restinjj lo. 
on the wording of a clause of the last Will of 
François Magiiien which runs thus : 

<^ Je déclare décharger M Ryders Magnien 
& M. François Numa Hardouin de tout ce 
qu'ils pourraient me devoir " ^o To that clause 
was added an instrument duly registered pur- 
porting to he Signed : François Magnien, era- 
pof^ering Rydeis Magnien to do the act there- 
in meniioned. " That instrument under pri- 
?ate signatures is then worded : " 

*• Je Soussigné donne par ces présentes 
" pleine et rntière autorisation à M. François 
" Kyders Magnien, mon fils, de pour moi et en 
" mon nom vendre une propriété m'appartenant^ 
" de la contenance de 50 arpents, située aux 
'' Cent Gaulettes, District du Grand Port, à 
*' telle personne qu'il jugera convenable ; tou- 

* cher et recevoir le prix de la dite vente, en 
^' donnant toutes quittances et décharges va- 
" labiés ; notamment faire rayer toutes ins- 
" criptions prises à mon profit ; promettant 
'* consentir à toute main-levée d'inscription 
^ prises à mon profit et signer tous actes né • 
^* cpssaires et ratifier tout ce qui sera fait quoi- 

* que non prévu ni exprimé en ces présentes, 
" si besoin est." 

Grand-Port, Plaine Magnien, le 7 Mars 
I 1866. 

Approuvé (Signed) François Magnien. 

Assuming, the testator, by the clause quofcd 
f his last Will and testament, to have dis- 
harged the Defendant Ryders Magnien of 
be sum due bv the latter to his father's sue- 
ion, (See Troplong, Donations and Tes- 
lenis. No. 139. p. 168,) assuming, likewise, 
alleged |>ower of attorney to bear the sig- 
lure of F. Magnien and the land which 
rs Magnien was thereby empowered to sell 
be the same land mortgaged by him in pay- 
i of his debt to his father, and that the 
thereof was to be applied to Ryders 
ien's own purposes and not to the ex- 
ion of his debt to his father ; assuming 
this, we have, nevertheless, no hesitation 
ying that the intended liberality cannot be 
inefficient and inoperative if prejudicial to 
creditors of François Magnien's succession, 
why ? Because, in the words of Uemol- 
McBE, Vol : â, des successions, No. £95, p. 
15 the authorities quoted in that section, 
iLes créanciers du défunt doivent être payés 
kv^nt les légataires, quels qu'ils soient ; 
brie gSLge des créanciers étant désormais 
bornés aux seuls biens de la succession, il 
Stait impossible d'admettre les légataires de 
leur débiteur à concourir avec eu.\ sur le 
nrix de ces biens, et c'est à cette situation 
[ae s'applique, avec beaucoup de justesse 
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et d'équité, la maxime nemo liheralis nisi li- 
'' heratur. " C Vide, also 8. y. 1846. 9. 360.— 
PoTHiER Introd. Coutume d* Orléans, titre 17, 
No. 51.— Demante, Vol. 3, No. Iîe9— Toul> 
LIER Vol. 4, No. 380; note de. Duvergieu.) 
That the creditor's rights are jeopardized by 
the insuflSciency of assets of the succession to 
meet the claim of Plai?itifF, is, it appears to 
us, clearly established by the existence of this 
very suit, especially in the absence of any evi- 
dence t(i the contrary by the Defendant. Such 
being the case, we can but disallow the plea 
of ** liber alio legata " filed in tliis case. 

We next turn our mind to the considera- 
tion of another no less nice point of law in- 
volved in the plea of set-oflF, '^compensation," 
urged by the Defendant, in discharge of his 
debt to his father's succession. This plea rests 
upon an extract from a duly registered nota- 
rial instniment by Durand and his colleague 
of the 3rl March*^ 1868, thus worded : ** A 
comparu Monsieur François Magnien, pro- 
priétaire, demeurant au Quartier du Grand- 
'* Port, lequel a par ces présentes reconnu 
** devoir bien et légitimement à Messrs. Pierre 
Magnien. Joint-District-clerk du Port Louis, 
Rémy Magnien, clerk d'avoué, demeurant 
tous les deux au Port Louis, à ce présents 
et ce acceptant, la somme de % 5,000 pour 
prêt de pareille somme que les dits Sieurs 
Pierre Magnien et Remy Magnien lui ont 
présentement fait dans la proportion de moi- 
" tié chacu!!, en bonnes espèces ayant cours 
" de monnaie en cette Ile, comptées et déli- 
vrées hors la vue des Notaires soussignées, 
pour être employée à ses besoins et affaires ; 
laquelle somme de $ 5,000 le dit Sieur 
François Magnien promet et s'oblige de 
'* rembourser aux dits deux Sieurs Magnien, 
** dans la proportion susdite, en leurs demeu- 
'* res en cette Ile, ou à tous autres étant à 
" leurs droits ou fondés de leurs pouvoirs et 
*^ en bonnes espèces ayant cours de monnaie 
'' en cette Ile, le 25 Février 1872, et jusqu'à 
" libération définitive de leur en servir les 
intérêts au taux de neuf pour cent l'an à 
partir du 2 Mars 1868, payables tous les 
'* ans régulièrement. A la sûreté et garantie 
^' du remboursement de la dite somme de 
'^ $5,000 et du service régulier de ses intérêts 
** aux époques et de la manière ci-dessus 
'* déterminée, le dit sieur François Magnien 
'' affecte, oblige et hypothèque spécialement 
*^ et jusqu'à due concurrence " sundry por- 
tions of land and premises situate in Port- 
Louis and Plaine Magnien, district of Grand 
Port. 

Pierre and Remy Magnien, the Creditors 
of François Magnien, were the two sons of 
Ryders Magnien the Defendant in this case. 
They having died before their father Ryders 
Magnien, the latter has in terms of Arts. 749 
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& 751, C. C, inherited I of the said sura of 
$5,Q00 due by François Magnien to his two 
giandsons. As such hoir " al) online ver^o*'- 
he would be entitled to the amount of ^ share 
in the assets of the succession of his two sons, 
unless soinctliin»; have occurred to deprive 
him of that ^ share of which, however, no 
evidence has been adduced by the Plaintiff. 

As such heir of his two children he is 
Qefossaîily become a creditor of his father's 
succession. If, on the one hand, he is indeb- 
ted to his father's succession, on the other 
hand hc^ is a crcditv^r uf that succession for 
his li4th share in the sum of $ 1,000 due to 
his two deceased sons by their grandfather 
François Magnien, and, as such entitled to 
set-off tliat amount, say of $ 1,^350 against 
any sum which he may owe to his father's 
succession.' If it be true, on one side, that 
compensation can onl^ take place between 
two equally liquidated debts, the figure of 
which lias been ascertained and determined, 
(Art. I:>:91 ('. (•.) it is no less true, on the 
other side, that ** une dette doit être réputée 
liquide et susceptible de compensation si 
elle peut être liquidée sans retard préjudi- 
" ciabk* à celui à qui elle est opposée " '^8rR : 
V. 19. :,*. â^^l — Gilbert's note ti, on Art. 
1,291) which Decision is nothing but the 
repetition in fidl words of tlie legal maxim 
*' Id'Certutn est quod cerfvm reddi ^* protect " 
" and'* Quod stathn liquidari prolest pro jam 
*' liquida hahitui-y 

Judgment for Plaintiff for the sum over 
and above the amount of the set-off allowed ; 
for ascertaining which amount parties are re- 
ferred to Master. 

Each party to pay its costs. 

Judgment final and binding for Plamtiff 
against the Defendants. 
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Lease, — ^Notice to Qurr, — L.indlord and 

Tenant. 

JTie obligation, betioeen Landlord and Tenant, 
in matter of verbal leases, of giving to each 
other a notice to quit before annulling the 
lease, is reciprocal ; therefore the delay ob- 
served by the tenant in notifying such no- 
tice to the landlord must be the same as 
that which the landlord is hound to the te- 
nant, according to the usage of the place 
where the lease has been entered into. 



versus 



MA UREL,— Respondent, 



Before : 
His Honor N. G. Bestel, First Puisne Judge. 



H. Wilson, — Of Counsel for Api)ellants. 

F. Mallet, — Ajipellants' Attorney. 

V. Delafaye, — Of Counsel for Respondent. 

G. A. Ritter, — Respondent's Attorney. 

I8th October 1871. 



The point raised by this np])eal is not 
without its difficulties. The same Mai^istrate 
who on one occasion decided that the land- 
lord was bound to give to the tenant three 
months notice before he could turn his tenant 
out of the premises occupied by him (Ihiri' 
can V Allarakia) subsequently, in Ledo « 
Jîosalie, ruled at first that 15 days anj not 
a full month notice was required from the ■ 
tenant of a shop, the rent of which was pay- 
able monthly to the landlord. However after 
hearing several witnesses and arguments of 
Counsel, the Magistrate altered the opinion 
expressed by him at the opening of the case 
and was satisfied that the delay to be obser?ed 
in giving a notice to quit from tenant to 
Landlord was one full month : In the case 
which has given rise to this Appeal, the Ma^^ 
gistrate has adhered to his decision in Led» 
V, Rosalie and supported the distinction oa. 
the shortness and length of time between the 
Notice to be given by a tenant to his land- 
lord and the Notice by the latter to the tenant. 
This distinction, he tells us, arises froia 
" Tusage " which he found " established in.. 
Port Louis " bv the evidence heard by him» 
and concludes by saying "however much 1 
regret that such usage should not be the 
same from tenant to landlord, as that re* 
*^ quired from the latter to their tenants, yet 
*' 1 must confoim to what I find to be the 
" usageJ^* 

1 confess I am at a Iqss to account for thai 
establishment of such a different usage bet- 
ween the Notices from tenant to landlord and 
from landlord to tenant. Such a difference ift] 
the length of time required in the resfiectivej 
notices appears to me inconsistent with the 
dictates of reason and with the spirit an4' 
letterof Art. 1736 0. C. 
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This Article has in truth abrogated all 
ancient ^' usages^^ whivh allowed the tenant to 
leave the promises whenever it suited liis 
purpose, without being bound to give a pre- 
vious notice to the landlord. But it has, at 
the same time, made it imperative, both on 
tenant and landlord, to give notice to each 
other an 1 refers landlord and tenant to thn 
"usag« des lieux" as to the length in point of 
time of the notice. If on tlie one hand too 
long a Notice be prejudicial to the tenant 
who might bo exposed to the expcTise of two 
store at one and the same time tor three 
months, on the other hand the landlord by the 
shortn«\ss of the tenant's notice nnght be 
exposed to a heavy loss of rent through the 
impossibility of finding in the short delay of 
one month a proper t.:'nant in lieu and Mead 
of the outgoing tenant. 

Tliis one ground would warrant tlie in- 
ference iluit as the obligation of giving notice 
is reciprocal, so tho length of shortn^'ss of the. 
nolict^ in point of tim(», should be equally 
bindi Mi; on landlord and tenant. This con- 
struction of Art : I7*j(), C. V. is borne out by 
the *•-!/> é/.v" authorities quoted in Gilbert's, 
note o, on that Article : " L'obli;;ation de 
*' donner congé d'avance en observant Irs 
" déliiis fixés par Tusage des lienx lorsqu'il 
*' n'y a ])as de bail écrit, est aujourd'hui féci- 
'^ pr(*q'fr entre le propriétaire et le locataire" 
ïn note 12 the same Annotalor says : '* Le 
" délai «le 6 mois, accordé à certaines person - 
*^ nés , à raison de leur profession, est récipvo- 
'* qu(*. Ces personnes ne peuvent donner^ 
*' pas ])hH qu'elles ne penrf^nt recevoir, un 
" con^^é à 'ill délai pi 'IS courL^^ 

Su(-h is the opinion of Duvergter Vol : 
IV. ClnU : de Louage No. 40. p, t»5 and snj- 
ported by Troplong. (Louage No. 407./ 

True it is that Pigeau Vol : 2. p. 412 find 
Agnel No 754 are of a contrary opinion. 
But, says Duvergier : *' Monsieur Pigeau 
" fait remarquer, en outre, que c'est en faveur 
des p'jrsaimes designees qu'est établie rex- 
cepliuii ; d'ou il conclut que quoique le 
corgé ne puis fie leur êlrn donné qu'à 6 moiSy 
elles pciécent le domier à 3.'* 
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** Je ne partage pas cette opinion. Il est 
bien vrai que c'est à raison de la situation 
personnelle du locataire que le délai est 
proloïigé ; mais dès que cette consideration 
a fait admettre une modificatîoti à la règle 
ordinaire, il est juste qu'elle profite égale- 
ment à chacune des parties et que le bailleur 
qui ne peut expulser son locataire qn*après 
six ?no s éfioulés depuis le congés ait réci- 
proquement le droit de forcer celui ci à le 
prévenir six mois d'avance. Dans Tespèee 
que j'ai citée et ou il s'agissait d'apprécier 
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*' la validité d'un congé à 3 mois, par un lo- 
'* cataire, le propriétaire soutenait que celui- 
" ci étant chef d'institution, le délai du congé 
*^ devait être de 6 mois. Le hicataire répon- 
** dait que la qutlité de chef d'in«îtituMon qui 
'^ lui ctait attribuée ne lui «ppartenait pas lé- 
" gaiement, et c'est sûr ce rnoiif que le Tri- 
** bunal et la Cour «le l^arîs se stmt fondés 
'* pour déclarer le congé ralnhle\ mais le 
** locataire n'avait pas imaginé de prétendre 
que, fut-il chef a^ institution y le délai de 
() mois ne pourrait ]ns lui erre opposé et 
'* que ce serait lui, lu a taire, qui Shul aurait 
** droit d'en rérlamca* le bénéfice. (See Mar- 
CADÉ Vol : 6, Art. 1737. C. C. § 2 page 475.) 



The Magistrate tells us that the question 
of reciprocity is not at issue but that of custom 
or usage, — The case cited by Duvergier is 
a proof of the coiitrary. He further tells us 
that it results from the deposirions of the 
witnesses that it is customary to accept of 
notices from tenant to landlord of one month 
as well as three mcmths delay. II ow does 
that tally with the definition he has given of 
usngp. or custom which " to be binding in 
" the eyes of the law should be observed 
" par la généralité des habitants, c'est-à-dire 
** piir la qrande majorité. May 1 not add with 
" Sir William Blackstone '' that usage 
** or custom ( See Stephen's, Blackstone's 
" Com. 1, ]). 57 ) ought to be certain?" 
Now. if some landlords are satisfied with one 
month's notice and others insist upoii a three 
month's notice as stated by the Magistrate, is 
this not the best ])roof of the uncertainty of 
the usage or custoin ? " Again, usage or 
custom, though established by consent, must 
be (when established) compulsory and not left 
to the optitm of every man, whether he will 
use it or not. (Same writer, page 58.J '* 



Upon the whole, I cannot concur in the 
opinion expressed by the Magistrate that the 
depositions in this case evidenced the exis- 
tence of a certain and compulsory usage or 
custom which requires either one or three 
months' notice from landlord to tem.nt and 
vice versa. 

I must remit this case to the District Ma- 
gistrate for more conclusive evidence as to the 
existing usage or custom in Port Louis^ sanc- 
tioning the difference in the length or short- 
ness of notice as to time from tenant to land- 
lord and from the latter to tenant 



Bights of all parties reserved, as well 
the costs of this Appeal. 
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jurtsdictton--lba8e,--transfer op bent, 
—Appeal from a Judgment of District 
Court. 

I%e District Magistrate has jurisdiction in 
Action f*ir rent due not exceeding £50, 
although to arrive at the conclusion whether 
or nut the rent is due, he is driven to the 
peccssity of considering carious title deeds 
relatice to transactions exceeding £50. 

The sub-tenant is bound to pay his rent to t^e 
Tenant, although, for a time and with the 
tacit consent of the latter, he had paid 
such rent to the Landlord» 



MAUREEMOOTOO and VERAPEEN,- 

Appellants. 
tersus 

ÏYEMPERMALL.— Respondent. 



Before : 
His Honor Mr Justice Bestel. 



W. Newton,— Of Counsel for Appellant. 
M, Sauzier, — Appellant's Attorney. 
H. Wilson, — Of Counsel for Reepondfnt. 
T. Herchenroder, — Respondent's Attorney. 



18th October 1871. 

This appeal from the Judgment of the 
District Court of Plaines Wilhems rests upon 
the following grounds — lo. Because the Ma- 
gistrate below was not competent to adjudi- 
cate upon the aforesaid action inasmuch as 
the issue between the now Appellants t?. Res- 
pondent before the Ma^strate turned upon 
the construction of certain deeds of Sale and 
transfer of lease which deeds involved and 
represented an amount exceeeding £ 50 ster- 
ling ^0. Because the Magistrate wrongly 
decided that the now Respondent (Plaintiffs 
below) was legally entitled to make any claim 
against the now Appellants for the causes 
set forth in his Plaint âo. Becau^^e the now 
Respondent having assigned and transferred 
his lease to the Appellants and one Samoo the 
owner of the premises occupied by the Ap- 
pellant having consented to the said transfer, 
the now Respondent had no right to claim 



the rents for the payment of which the now 
Appellant wf?re sued by him, such right be- 
longing exclusively to the said Samoo and 
it was evident that was the intention of the 
parties since the now Appellants had, up to 
the time of the Action, broufjht against them, 
always paid their rents directly into the hands 
of the said Samoo as pioved by the indis- 
puted documents produced by the Appellantfs. 

In order rightly to understand the worth 
of those reasons of appeal, we must look at 
the facts of this case as evidence by the se- 
veral deeds and agreements between parties 
botii notarial and luider private signatures 
produced in the Court below. 

By a notarial deed of the 21st February 
li86t>, the Respondent Yempermall leased 
from one Arnassalou the piece of land for 
which Yempermall claimed five months rent 
from the Appellants in the District Court. 

By a notarial deed of the 3rd October 1866 
the said Arnassalon borrowed from one Sa- 
moo the sum of $ 520 in principal, in pay- 
ment of which with interest, he mortgaged 
the land above mentioned, and for a further 
guarantee assigned to Samoo the rent accru- 
ing to him from the lease by him made to 
Yempermall the now Respondent. 

Again, by a notarial deed of the 6th May 
1868, the said Arnassalon sold to one Samoo 
the same piece of land for wliich rent is now 
claimed by Yempermall from the now Ap*^ 
pellants. 

Receipts for rent were produced in evidence 
of the fact that rent had been paid direct to 
Samoo from August 1869 to December 1870 
by the Appellants, although Respondent had 
assigned his lease to the Appellants ever since 
the month of May 1869 as shewn by act un- 
der private signatures and duly registered on 
the 17ih August 1871. 

In presence of those several deeds, private 
agreement and receipts, the Court below ruled 
that only a distinct renunciation in terms, on 
part of Plaintiff (Yempermall) to his lease 
from Arnasalon, can be o])posed to him plain- 
tiff, and gave, on the merits^ Judgment in 
Plaintifi's favor ,with costs. 

H. WiLsox supported that Judgment cont- 
ending in the first place that the now Appellant 
were too late in their plea to the jurisdiction 
of the Court below ; which objection should 
have been taken in limine litis and not on ap- 
peal. That allowing the possibility of urging 
that plea on appeal it could not but be over- 
ruled because the subject matterof the demand 
amounted only to $105. 
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The reply of W. Newton was : lo. that the 
incompétence in this ease was one ratione 
paierie and as such susceptible of being 
Headed at any stage of the proceedings and 
tven on appeal, and £ndly that in order to 
ffrive at the conclusion whether or not the 
mm of $ 105 demanded were due or not by 
lie Appellants to the now Respondents, the 
llagistratc had been driven to the necessity 
if considering the various instruments nota- 
U and others. That by deciding that the 
B05 were due to the plaintiff now respondeht 
twas an acknowledgment that the Appel- 
ants were bound to pay in future to the Res- 
Nmdent the rent stipulated for^ which, for the 
ime to come, would amount to a higher sum 
ban that allowed to be claimed before a Dis- 
net Court. 

It appears to me that the plea to the juris- 
fiction must be overruled lo. because the sum 
f $105 demanded is within the jurisdiction 
f the District Court ; 2ndly, because for the 
mrposes and with the view of ascertaining the 
ight of the Respondent (which was denied by 
be Appellants) to claim the rent, it was in- 
limbenton the Magistrate to look at the evi- 
lence tendered on both sides to reach the end 
xmtemplated by him and no further. (See 
Eekrjon de Pan ce y, Compétence des Juges 
h Faix, Chap. II, page 454.) 

i Having overruled the plea to the jurisdic- 
ioQ set up ag-îiinst the validity of the Judg- 
lent under Appeal, I now pass on to the 
lerits of that Judgment. 

I The several instruments above mentioned 
re that before borromng money from 
», Arnas^alon had leased to the respon- 
Yempermall the premises in question. 
the loan by Samoo, Amassalon, to the hy- 
lec given, added the security of the rent, 
îafter to be paid by Yempermall for the 
lent of the premises leased to him. 

premises so leased by Amassalon to 

^rmall w^ere subsequently sold by Amas- 

to Samoo who continued the lease to 

tpermall who remained in possession of 

premises until the 17th August 1871 

he assigned his lease to the now Ap- 

mts. 

seipts from Samoo the owner of the 

lises by purchase from Amassalon shew 

the rent due by the appellants from Au- 

1869 to December 1870 was paid to the 

Samoo TTÎth the consent^ I must infer, of 

rmall the now respondent in the ab- 

of any objection on Iiis part to the 

adopta by the Appellants. Why this 

re nrom the course hitherto sanctioned 

the now Hespondent claiming in the Court 



below diat the rent due from the Srd Decem- 
ber 1870 to Srd May 1871 should be paid to 
him in person instead of being paid into Sa> 
mbo's hands as therefore^ we have no means 
of ascertaining. 

The Magistrate says that nothing short of 
distinct renunciation in terms on part of plain- 
tiff (the now Respondent) to his lease from 
iVxnassalon^ can be opposed to the Respondent. 

The Magistrate is borne out in this conclu- 
sion by the text of Art. 1717 C. C. and by 
the text writers : Duvergikr No. 380 — 
Troflong Echange and Louage No. 1S8. 

• Further, to refuse paying the Respondent 
the rent claimed^ it should have been shewn 
that notice had been given to them by Samoo 
that they were to abstain from paying rent to 
Respondent. No such notice, however, has 
even been hinted at. Besides, there is no 
doubt that the Respondent being primarily 
liable for payment of the rent to Samoo, he 
was fuUy and legally entitled to claim the 
rent from the Appellant. They not having 
proved that they had paid to Samoo the rent 
claimed by Yempermall in the District Court 
(See Tboplong Echange et Louage Vol. 3 Nos 
538 — 542) the Magistrate was legally warrant- 
ed in giving Judgment against them the now 
AppeUants, with costs. 

Appeal is therefore dismissed with cost. 



BAIL COURT. 



Sale of goods, — MAT^'RITY, — Term and 
Delay for payment. 

Circumstances under which the Court found 
that a trader, who had purchased goods 
payable by instalments, and toho did not 
pay the first instalment at maturity, was 
bound to pay the whole price. 



GRASSY,— Appellant, 



tersus 



GOUDIN AND COUTANCEAU,— Respou 

dents. 



Before : 
His Honor Mr. Justice Bestel. 
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L. Cox^*^Of Counsel for Appellant. 
J. U. HiTié^ — Attorney for same* 

V. Delafayb, — Of Counsel for Respondents. 
J. GuiBEBT, — Attorney for same. 



18/A Ociober 1871. 



The Appellant criticises the Judgment giv- 
en in this case^ on several grounds ; the main 
ground being the prematureness of the Actio7i, 

It appears from the evidence that the no^v 
Appellant had been introduced to the Respon- 
dents by one Baya through whose exertions 
certain goods were sold and delivered to the 
now Appellant Grassy. Two sales and deli- 
veries had taken place to the Appellant on 
the guarantee of Baya. On the first occasion 
Grassy was allowed 45 days ; and if he paid 
well he was to be allowed two months. 

The first account was paid by Baya who, 
on paying the same, said he had been obliged 
to provisionally seize Grassy's shop. 

This announcement very naturally led the 
Defendants to take the necessary steps to pro- 
tect themselves against a probable loss ; ac- 
cordingly and although the second account, of 
v/hich payment is now claimed, was of the 
18th April last, it was nevertheless given to 
Attorney Guibert for recovery within the 45 
days. The plaint was entered on the 18 may 
following and before the expiry of the 45 days. 

It is needless to enquire whether the Ap- 
pellant bought, at 45 days or two months'' as 
stated by him, the Plaint having been entered 
before the expiration of the 45 days. 

The only point to be considered is whether 
he had been guilty of any act at the date of 
Action brought which might have led to the 
forfeiture by him of the advantage stipulated 
in his favor by Art. 1188 C. C. 

He was then no Bankrupt. Had he by any 
act of his own lessened the securities he had 
given to his creditors the Respondents Î No 
was it confidently said. However, we gather 
from the evidence that without his introduc- 
tion by Baya to the firm Goudin & Coutan- 
ceau, the latter would have had no dealing 
with the Appellant. Baya who had introduced 
the Appellant to that firm considered himself 
liable to the firm for the supply of the goods 
first delivered and accordingly paid the 1st ac- 
€0unt> and the Respondents on hearing from 
Baya that he had made a provisional seizure 



(right or wrong) of the shop and gooà tf 
Appellant, naturally inferred that such sei* 
zure (right or wrong) could not but a&et 
the credit of the Appellant, so as to deptin 
him of the possibility of paying his second a^ 
count to the Respondent's firm. 

But it has been said that diminution m 
credit, if any, was not to be imputed to the 
Appellant, but to Baya. 

* Be it so we are nevertheless in presence 
lo. of the introduction of Appellant by 
to the Respondents' firm. This introdocti 
was evidently for the purpose of more surel 
prevailing with that firm to repose in hi 
that trust which he was afraid of not other< 
wise obtaining, ^o. Of the non payment 
his Ist account which Baya thought hims 
bound to pay by reason of his introduction 
the Appellant to Respondents' firm. 3o. 
Notice by Baya of the seizure by him, Ba; 
of Appellant's shop & goods, by the very 
who, by his previous acts, clearly shewed th 
great interest he took in the commercial vrA 
fare of the Appellant. 

Does not all this clearly establish the al 
insolvent state of the Appellant & was it 
calculated to shake his credit with Rt 
dents' firm and justify the conclusion of tl 
District Magistrate in overruling the obje 
tion taken to the prematureness of the demai 
and in giving Judgment for the Plantifis 
now Respondents, on the merits. 

In reference to Gilberts' annotatic 
under Art. 1188 C. C, I find in notes â& 
{apparently contrary Decision, but which 
observed by note 2 annexed to the last ^ 
sion, S. 20, 2, 120. Coll. nouvelle 6, are 
fectly warranted and consistent \vith the 
of each case. *' II a toute fois été jugé, par 
Cour de Bruxelles^ le 8 Janvier 1808, que 
souscripteur de plusieurs efiets de comm< 
diverses échéances peut, en cas de non 
ment du 1er, être condamné à fournir caut 
pour jouir des termes accordés pour les ai 
efiets, et cela encore bien qu'il ait remi 
l'efiet échu et non payé à l'échéance, 
rieurement au Jugement qui statue sur 
demande de caution. Mais on comprend 
les circonstances doivent exercer une influ( 
décisive sur la solution de la question. 



Le point essentiel est de savoir si les si 
données au créancier sont augmentées ou 
minuées. Il était constant dans l'espèce 
dessus (de 1819 devant la Cour de 
qu'elles étaient demeurées les mêmes, coi 
il était constant, dans l'espèce. Jugée en ï\ 
parla Cour de Bruxelles, que le crédit 
débiteur était fi:omellement ébranlé : 
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Les deux Décisions s'expliquent et se con- 
cilient donc parfaitement/' 

^ Surely the imfonnation given to Goudin et 
Doutanceau by Baya, of the provisional seizure 
iuade by him of the Appellant's shop & goods, 
IS well as the now payment of his first ac- 
bount settled by Baya, were sufficient to shake 
Bbe credit of Appellant with a firm which ap- 
^rently required the guarantee of Baya before 
klivering any goods to Appellant. 

I For the several reasons above stated, I dis- 
nss this Appeal^ with costs. 

r 



BANKRUPTCY COURT. 



Baxkhuptcy, — Certificate. 



iificate refused to a Bankrupt who had 
^rnted and lost Jive hundred and ninety 
dollars in a race lottery. 



In Be : 
Baxkbuptcy ANDRÉ ALCIDE. 



Before : 

Honor Mr. Justice Bestel, Commis- 
sioner. 



Nbwton, — Of Counsel for Bankrupt. 

riBERT, — Of Counsel for Assignees. 
luiBEHT, — Attorney for same. 



[18/A October 1871.] 

[e motion made by W. Newton, for a 
ite on behalf of Bankrupt André Al- 
^iras opposed by G. Guibbrt, on behalf 
bankrupt's Assignees^ on the following 
Is : lo. Want of Capital on i)art of 
ipt on his starting in business ; So. Sei- 
Vieau, one of lus creditors ; So. The 
lers which certain sales alleged to 
leen fictitious^ have given rise to. 



To those objections Newton answered : 
lo. That the want of Capital was not proved : 
So. Interpleaders no proof of fraud. 

After a carefiil perusal of the evidence and 
reference to the several Judgments • given on 
the several Interpleaders in this case, to 
which Newton assented that I should refer, 
I have come to a conclusion unfavorable to 
the Bankrupt's Application for a Certificate. 

lo. Contrast his statement on examination 
before the Commissioner with the evidence 
adduced by Pierre Çamoin and Arisffde 
Julien in support of their interpleader; — 
2o. Read the remarks of His Honor the 
Chief Judge on the evidence laid before 
him on that Interpleader ; — His Honor's 
reasons for coming to the conclusion that 
claimants Camoin and Julien not having 
established such a final and completed con- 
tract of sale ascan divest Acide and his cre- 
ditors of the propert}' of the moveables, led 
him to dismiss the claimants demand, with 
costs. (See Piston's Reports, 1869, page 
125.) 

Where should we have been had a difierent 
conclusion been come to on that interpleader. 
The creditors of André Alcide would have 
been deprived of the horses and carriages 
found to be the property of André Alcide. 

How is such conduct on the part of that 
Bankrupt to be qualified ; was that the conduct 
of an honest trader, whether he commenced 
trade with or without capital ? How shall I 
qualify the conduct of André Alcide who, in 
order if not to justify, at least to excuse his 
having run a horse, says that *^ out of the 
sum of $600 I have received fi-om Chenard, 
I paid $590 for the lottery of the race horse 
" Alfred ". The money that I put in the 
lottery of * Alfred " was not money- taken 
firom my trade, it came from my savings on 
my monthly wages." At that time said the 
Bankrupt '^ I had some debts. " Instead of 
paying those debts off wth his savings from 
his monthly wa«:es allowed by whom we 
have not been told, he preferred risking $590 
in a race lottery on the plea that " had I won 
at the races I would have employed that 
money in my trade ". 

Is such a conduct, 1 again ask myself, the 
conduct of an honest trader ? Surely not. 

In Art : 149 of our Bankruptcy Ordinance, 
it is enacted that lio Bankrupt shall be enti- 
tled to a certificate of conformity and 

any such certificate if allowed shall be void if 
such Bankrupt shall have lost by any kind of 
gaming or wagering in one day £20 and in 
this case we have a wager and a loss of £1 18. 
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I must, therefore, dismiss André Alcide's 
application for a certificate. 



BAIL COURT. 



jurxsdiction of distkict magistrate and 
Stipendiary Magistrate, — Master and 
Servant, — Employing a Servant en- 
gaged WITH another person, — PENAL- 
TY, — Appeal from a conviction of Dis- 
trict Magistrate. 

W^08oeve7* shall have unduly employed a 
servant engaged with another master^ may 
Je, according to Art. 328 of the Penal Code, 
condemned by the District Magistrate to six 
months imprisonment, and tQ a fine not ex- 
ceeding £25 in every case and to^s. per day y 
as a damage to the master. 



RAYAH,— Appellant. 



versus 



THE QUEEN,— Respondent. 



Before : 
His Honor N. G. Bestel, First Puisne Judge. 



L. Cox,— Of Counsel for Respondent. 
A. Perrot, — ^Attorney for same. 

.J. Ellis, — Substitute Procureur and Advo- 
cate, General— Of Counsel for Respondent. 
J. BoucHET, — Attorney for same. 



ISth October 1871. 

« 

This was an appeal from a conviction by 
the District Coui't of Savanne, of Rajah now 
Appellant, of the charge preferred against 
him by Sergent Jackson of the Police Force 
at Savanne, for having wilfully and unlaw- 
fully employed one Dasserath duly engaged 
with another person, and from the sentence 
of such District Court in consequence of such 
Conviction, 

Under Art. 323 of our Colonial Penal Code, 
says the Magistrate, I do> therefore, adjudge 
the said Rajah for his said offence, to be im- 



'; 



prisonned and kept to hard labor in Her Ma- 
jesty's Goal, at Souillac, for the space of 6 
calender months and to pay a sum of £1.3.0 
for costs ; and iu default of immediate pay 
ment of the said costs, to be further impri- 
soned and kept to hard labor in Her Majes- 
ty's said Goals for the space of 7 days, unless 
the sum be sooner paid. 



L. Cox, of Counsel for the Appellant, sup- 
ported the illegality of the sentence and con- 
tended: lo. That in the assumption of the 
guilt of the Appellant, his offence should have 
been visited not with the punishment enacted 
by Art. S23 of the Penal Code, but accordbg 
to the provisions of Art. 7 of the Stipendiai^ 
Magistiates' Ordinance No. 15 of 1853 d^ 
creeinga milder punishment then the one 
enacted in Art. 323 of the Penal Code. This 
Article requires that whosoever shall be con- 
victed of having employed any servant diilj 
engaged shall be condemned to imprisonment 
not exceeding & months and to a fine not 
exceeding £S5, and in every case to 8s. pa 
day as damages to the master ; Whereas Art 
7 of Ordinance No. 15 of 1852 (Stipendiai] 
Ordinance) requires that any person illegaDj 
employing a servant engaged in the service 
another person, shall be liable to a pens 
not exceeding £10 and to damages in fa^ 
of the person to whom such servant is en{ 
ed, not exceeding 8s. for each day of; 
illegal employing, to be recovered before 
Stipendiary Magistrate. 

L. Cox first argued that the offense chat 
ged being within the exclusive jurisdicti( 
of the Stipendiary Magistrate, the chat( 
should have been preferred before the St 
pendiary Court and not before the Dist 
Court ; that on the District Court nptic 
the mistake of Police Serjt., it should 
referred the matter to the Stipendiary Ma[ 
trate, or, for greater expeditiousness, hai 
visited the offence with the punishment of 
Stipendiary Ordinance Art. 7. The am 
of the Crown to Cox's objection was that 
Stipendiary Ordinance applied to cases 
tt^een Master and Servant only, and vice\ 
say (see Section 1 of Chapter IV, Order 
Council of 7th September 1888,) but that 
charge on "which followed the conviction 
Judgment appealed from had been prefei 
not by the master but a Serjt. of Police 
the discharge of Ms official duties, in ol 
dience to No. 10 of Art. 21 of Ordinance 
of 1860 on the Police force in Mauritius, 
ing it down as one of the duties of the Pi 
force that of exhibiting Informations 
conducting prosecutions for crimes, mit 
meanors and contraventions of the law, 
ect to any rules as to the exercise of si 
duty to be contained in any Police K< 
tions. 
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That the complaint having beeû laid by 
the Police Serjt. before if not the only com- 
petent Court to try the same, it necessarily 
followed that on conviction the District Ma- 
gistrate had no alternative but to npply the 
punishment enacted in Art. 3^ of the Penal 
Code, and none other. 

JUDGMENT. 

Because there may be two laws or sets of 
laws on the same subject, we are not neces- 
sarily to infer that the older law is abrogated 
by the posterior law unless the two laws can- 
not stand together. 

In this case, for instance, although there 
apparently exist two laws on the sapie sub- 
ject-matter, yet, on closer examination, we 
find, in fact, that the application of those 
two laws is confided to two different Courts ; 
one of ordinary Jurisdiction and one of ex- 
clusive Jurisdiction. The first of those Courts 
is open to every suitor or complainant and 
the Magistrate thereof called upon to adjudi- 
cate in conformity with the common though 
written law of the Isljind, whether Civil or 
Criminal ; — the second open to a special class 
of suitors or complainants, having an exclu- 
sive Jurisdiction over that special class and 
called upon to adjudicate in strict conformity 
to the special rules laid down for the special 
guidance of tlie Magistrate. 

The ordinary tribunal .is empowered, on 
conviction to visit the offence with the punish- 
ment enacted in the Penal Code and other 
Penal Ordinances, and none other ; 

The special Court with none other punish- 
ment but those enacted in the special law, the 
application of which it is entrusted with. 

Those two laws, can well stand togetlier, 
and each can be applied by the competent 
Court without any violence being done to the 
text and spirit of those laws, without any 
hardship to any one, and without the chance 
of any failure of Justice. 

The complaint having been made to the 
District Magistrate not by the master of the 
Appellant but a Police Sergeant, as such, the 
Magistrate was bound to enquire into it in 
the manner he has done, and upon finding 
the now Appellant guilty, ho was bound to 
convict him of the charge preferred, and to 
sentence him to the punishment decreed by 
Art. 323 of the Penal Code, the only law 
which he could npply as District Magistrate. 

Other minor grounds of Appeal were urged 
in the Notice of Appeal, but were entirely 
disregarded at the hearing by the Appellant 



whe rested the fate of his Appeal on the 
ground of the inapplicability of Art. SZS Code 
Penal to the offence with which he was 
charged. This gix)und failing him, the con- 
sequence is that this Appeal must and is ac- 
cordingly dismissed with costs. 



SUPREME COURT. 



Damages. — False 

PLAINT. 



AND MALICIOUS COM- 



Circumstances under which the Court diêmis- 
sed an Action in damages for false and 
malicious complaint^ entered at the request 
of a party who had been accused ^ before a 
District Courts of larceny of timber and of 
having unlawfully cut down trees on a 
forest land ; the Plaint before the District 
Court hating been dis/?iissed. 



BONNEFIN THE SON.— Plaintiff. 



versus 



UNUTH.— Defendant. 



Before: 



His Honor Justice Bestel. 



and 
His Honor Justice Gorrie. 



L. RouiLLARD,— Of Counsel for Plaintiff. 
A. Pitot, — Attorney for same. 

W. Newton, — Of Counsel for Defendant. 
J. PiGNBGUY, — ^Attorney for same. 

20th October 1871. 

This is an Action at the instance of Bon- 
nefin the son, a duly emancipated minor, of 
"Good End" Estate, Vacoa, against Unuth, 
timber maker, of Vacoa, concluding for £800 
by way of damages, on the ground that Unuth 
had falsely, maliciously, and without probable 
cause, accused the said Plaintiff of Larceny of 
timber and unlawfully cutting down trees ; by 
which the Plaintiff had suffered in his good 
£Bim& and reputation. 

» 

The Defendant, in a separate Action, sues 
the Plaintiff for the stun of £600 as damages. 
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on account of Plaintiff having entered land 
on which the Defendant had a right to cut 
wood, and having caused timber to be felled 
thereon and carted away to the damage of the 
Defendant. 

These Actions in the Supreme Court form 
the sequel of three cases before the District 
Magistrate of Plaines Wilhems at the instance 
of Unuth, the first against certain labourers 
of one Aubeeluck, for unlawfully cutting down 
trees, which was dismissed on 14th April, for 
want of (""iapacity to sue ; the second against 
the same labourers, after Unuth had produced 
his title, and which after a long enquiry was 
dismissed on 3rd July; and the 3rd against 
Mr. Alcide Bonncfin and i^l of 1 lis laborers 
for Larceny of timber, which the Magistrate 
also dismissed on î26th June lust. 

There is a fourth Action at the instance of 
Unuth agîiinst Aubeeluck connected with the 
same matters now in dependence before the 
Bail- Court. 

From this array of Actions it is easy to per- 
ceive that a feud exists among these timber 
cutters of Vacoa, and as their respective pre- 
tentions are supported by witnesses, chiefly in 
their own employment, the evidence is not of 
a very satisfactory kind. * 

It is admitted that the Defendant Unuth 
has the right to cut the timber upon a portion 
of forest at Vacoa, called the terrain ''Laing," 
the Notarial deed which forms his title being 
produced, and remains unquestioned. 

The allegations on which the Plaintiff I 
. Bonnefin rests his clain of damages may be ) 
3ttittmoned as follows : He avers that on or 
about the 18th or 20th of April of this year, 
he made an arrangement with Unuth to work 
his forest for him, on condition that he, Bon- 
nefin, should have 2/3ds of the produce, and 
Unuth l/3rd ; tliat following upon this arran- 
gement, he paid Aubeeluck $100 for right of 
way over his forest land and obtained permis- 
sion from the Surveyor General to cross a 
plot of Government land ; that he actually 
put, on .or about the same date, a large num- 
ber of labourers in the forest, and felled tim- 
ber ; that Unuth knew the labourers were 
there, and sent a clerk and guardian to watch 
over his own interests, and that on the 8th 
of May he had his first settlement of accounts 
with Unuth, on which occasion he paid over 
to Unuths' clerk, for Unuths' behoof, the 
sum of $97 being the amount of his one third 
share in the felled timber. The Plaintiff Bon- 
iiefin further asserts that notwithstanding all 
that thus took place with Unuth's knowledge 
and sanction, the said Unuth laid an infor- 
mation against him before t)ie Magistrate, for 



Larceny of about a hundred trees upon which 
the proceedings followed, which caused the 
the damage complained of. 

The defence of Unuth substantially is that 
no such agreement took place as is alleged, 
and that the Plaintiff in entering the ''terrain" 
*^Laing" to fell timber, \ias a simple Tres- 
passer. 

It is clear, therefore, that the decision of 
this question "svill mainly depend upon thé 
view the Court may take as to whether or not 
there was such agreement or contract between 
the parties, as is alleged by Bonncfin. 

The Plaintiff, Mr. Alcide Bonnefin the 
son, has sworn positively that an agreement 
Was made. In his examination in chief he 
rather left the impression that Unuth has' 
asked him to work the forest ; but in his cioss- 
examination he stated that following a com- 
munication made to him by one Casein, who 
was not called as a witness, he went to the 
forest to see Unuth and saw him at the Ta- 
marind River. On that very day, he came 
to an arrangement with Unuth to work the 
forest, saving only his •right to examine it 
afterwards. That after having gone several 
times to examine the forests he had another 
interview with Unuth at his *^ Chantier *' 
where he offered, first of all, the terms of J 
and ^th; but Unuth refusing, the terms were 
agreed to of f to Bonnefin and \ to Unuth 
of wood cut down. 

At the first interview no one else was pre- 
sent,at the second he states that Gopal the part- 
ner of Unuth, Scipion his clerk, and several 
Indians were in the " Chantier." The terms 
of the arrangement were not reduced to writ- 
ing at the time, it having Ijeen agreed that 
this should be done by commera, another 
clerk of Unuth, when he returned to business, 
he being absent from sickness. On Conime- 
ra's return to work, added Bonnefin '^ I was 
put off from day to day and no written agiee- 
ment was ever made." 
• 

This explanation of the mode of entering 
into the agreement is open to several remarks. 
First of all, Mr. Bonnefin the son upon a 
simple communication made to him by a wit- 
ness, whom he does not ciill, goes off to the 
forest to propose to Unuth to work it for him. 
He finds Unuth, who ordinarily, resides at 
Rose-Hill, standing by the Tamarin River 
and no witnesses at hand. AVe have seen 
Unuth in the witness-box, and been able to 
draw some conclusions as to his probable 
mode of acting. His employment is to cut 
timber in the forest, and to sell it in retail. 
The title in the dossier shows that he had to 
pay to Mme. Laing $ 504 by twelve monthly 
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payments for the right to cut the timher from 
the 16th July 1870 to the 15th July 1871. 
The same documents informs us that similar 
contracts had already been made between the 
parties for prior years. 

If theUj we believe Mr. Bonnefiu^ we must 
conclude that this Indian Trader in tim- 
ber, who makes his living by working a forest 
for which he pays a rent, was ready, at the 
moment Mr. Bonnefin's offer was made, to 
hand over to him within three months of the 
expiry of the lease, the right to work the 
forest, receiving only ^j of the produce for 
himself while he remained bound to pay the 
monthly instalments to Mme. Laing and Mr. 
Bonnefin receiving J while paying no pro- 
portion of the rent. It is also remakable that 
Mr. Bonnefin should make the offer to ^vork 
the forest first, and only go to inspect it af- 
terwards, although perhaps it is even more 
worthy of remark that he, who is intimately 
acquainted with the locality, from his father 
possessing a property in the vicinity, should 
have required to examine the forest at all 
alter his first interview with Unuth, and also 
that he should have had his men engaged and 
ready to begin work the following day before 
he knew whether Unuth would agree to the 
f and I, or insist upon the | and ^ arran- 
j^ement. 

Subject, however, to these remarks, we 
have the oath of this young gentleman that 
such an arrangement was actually made, and 
wc must not overlook the circumstances upon 
which his Counsel strongly founded, as show- 
ing the publicity and apparent good faith with 
which he had gone about his operations. He 
went in open day, to this Forest wit^i 50 or 
60 men and continued cutting, as he avers, 
for several weeks. He paid Aubeeluck $100 
for a right of passage through his lands, and 
he obtained the authority of the Surveyor- 
General to cross a plot of ground belonging 
to the Government. 

With regard to the payment to Aubeeluck, 
the receipt does not« bear that *money was 
paid for right of way, but for repairing the 
road. Aubeeluck, however, swears that the 
money was paid for right of way. We have 
the answer of the Surveyor General's Depart- 
ment giving Mr. Bonnefin the right to cross 
^ a certain piece of ground, but we have not 
the letter of Mr. Bonnefin, explaining his 
reasons for soliciting the permission; and while 
it was one of the arguments relied on for 
Bonnefin that he made his offer to Unuth 
because he had facilities for conveying the 
timbei; across this Government land, and out 
by Aubeeluck's road, we find that the pro- 
posal was made to Unuth before the penois- 
sion from the Government was obtained. 



These matters, which are not without im- 
portance if we have to decide upon the ques- 
tion of agreement simply upon the evidence 
of the Plaintiff and the Defendant, the one 
asserting and the other as positively denying 
its existence, would be of less consequence if 
there was other testimony of à satisfactory 
kind to support the allegations of the Plain- 
tiff 

Now, while there were no witnesses pre- 
sent at the interview by the Tapaarin River, 
Mr. Bonnefin informs us that Gopal, the 
clerk Scipio, and certain Indians unnamed, 
were present at the second interview in the 
" Chantier ". Gopal is not called by either 
party, so that the only witness whom we 
have to support Mr. Bonnefin, as to the 
existence of the agreement, is the clerk 
Scipio. 

This is a créole youth who told us he 
was a professor, and a proprietor, although 
his last employment was clerk to an Indian 
wood-cutter. He said that Unuth told him 
of his agreement with Bonnefin, on the 10th 
or 12th of April. He also asserted that he 
was present at the beginning of an interview 
of that date, but was called awav. The 
interview took place at the door of the "chan- 
tier " of Unuth. It was in the morning ; 
but as soon as they began to talk, Scipio was 
obliged to go. He only heard Bonnefin say 
he had come to make an agreement, and 
Unulli replied : *^ bon '*. If these words were 
used, and the date be correct, ( and Scipio 
said he was sure of the date), this must have 
been the first interview. The witness explain- 
ed that Bonnefin did not come to work until 
about ten days after, and as Bonnefin himself 
told us he began to work on the 18th or 20th. 
This interview, if it ever took place, must 
have been about the date mentioned by Sci- 
pio. But, what did Bonaefin say as to the 
first interview ? He alleged that he met 
Unuth at the Tamarin River, and that no 
witnesses were present. It was at the second 
interview, according to him, at which Scipio 
was present, and that this took place at the 
" Chaiitier " on the 18th or 20th of April. 
It was not until this second interview that 
any final arrangement was made^ as Bonnefin 
had first to inspect the forest, and there was 
also the discussion as to the terms. Yet 
Scipio swears that on the day of the interview 
of the 10th or 12th, Unuth toW him of a 
concluded arrangement and that it would be 
his (ScipioV) duty to check the work done 
by Bonnefin. Unuth was apparently so anxi- 
ous about this arrangement which he had 
never heard of till that day, and the purport 
of which was that Bonnefin should get 2{3rds 
of the timber and pay no rent, while Unuth 
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should get l|3rd of the timber and pay all 
thQ rent^ that he concluded it on the spot 
without a moment's reflection, and he, even, 
told his clerk of It ten days before Bonnefin 
says it was concluded at all. It cannot be said 
there may be a mere mistake on the part of 
Scipio as to the exact date, as he puts an 
interval of ten days between what he says he 
ivitnessed and heard and the time of Bonnefin 
beginning to work, whereas the latter says he 
had all the lalwurers ready and began to 
work the morning after he concluded the 
agreement with Unuth, on the 18th or 20th 
April. 

The evidence of these two witnesses is too 
contradictory on these important pointe to 
permit us to look upon Scipion as thus fer 
corroborating Bonnefin. 

But Scipio asserts, as Bonnefin did, that 
there was a settlement of accounts, and here 
we fortunately have some written evidence to 
help us to arrive at the truth. Scipio kept a 
kind of Journal. 

He said : *' I took notes of every thing 
that passed about myself", and on being 
shown an entry in the journal marked G, he 
added : I made this " Procès- Verbal '* because 
Unuth is very vindictive, and although I was 
' present he would have stated I was not there ; 
I know nothing of any difficulties at that 
time. This " Procès- Verbal ", which does 
not follow in the Journal in prgper order of 
date but is inserted separately, is in the fol- 
lowing terms : 6th May 1871 ; " Mr. Anuth, 
Antony Comméra et moi E. P. J. Scipion, 
nous étions dans la forêt ; Moi, E. P. J. Scipion, 
je pris les notes des bois que Mr. A. Bonnefin 
avait faits pour avoir les tiers de Mr. Anuth. 
C'était Anthony qui avait mesuré de tous les 
bois qui passaient sur les épaules des ouvriers 
de Mr. A. Bonnefin ; Mr. Anuth était assis à 
côté de moi sur un morceau de Tatamaqua 
au balisage du Gouvernement ". — And then 
follows certain measurements of wood. This 
certainly is an unusual entry to be made by a 
Clerk who was not desirous of simply making 
a piece of evidence to be used at need against 
his master. He knew at that time of no 
difficulties and yet he made this elaborate 
entry, lest Unuth being vindictive might say 
that the witness had not been there. But if 
there were no difficulties between Unuth and 
Bonnefin the presence of the witness on that 
particular occasion would not have been of 
much consequence. 

On turning to another part of the Journal, 
we find under the same date of the 6th of 
May. " Je n'étais pas au sentier ('^chantier'*) 
qui se trouve dans la Cour. J'étais datîs la 
forêt pour surveiller Mr. A. Bonnefin. Alors 



la vente a été faite par Anuth *'. This would 
seem to imply that Anuth was engaged in a 
diferent occupation from Scipio, although, in 
the '* Procès-Verbal " he states that " M. 
Anuth était assis à coté de moi " ; And so 
particular is he about Mr. Anuth's movements 
on that day, that he even adds the kind of 
wood he was seated on " sur un morceau de 
Tatamaqua " and the place '^ un balisage du 
Gouvernement ". There is still another entry 
under the date of 6th May to the following 
effect ^* achat des bois a été fait par lui-même 
(i.e. by Anuth) au sentier qui se trouve dans 
la forêt ". 

It may be said, indeed^ that although these 
entries do not accord with the " Procès- Ver- 
bal," that the first of them, at all events, 
recognizes the presence of Mr. A. Bonnefin in 
the woods, and the duty of the clerk of Anuth 
to see what he was doing. 

This, however, is the first time the name of 
Mr. Bonnefin occurs in the Journal, which 
seems strange in one who keeps his notes 
with such minute accuracy as to mention the 
particular kind of wood upon which his mas- 
ter was seated on a particular day. On looking 
at the entries of the 10 th & 12th of April on 
one or other of which it is said by Scipio that 
the arrangement was made by Bonnfin and 
Anuth, we find no mention of the circums- 
tance, on the contrary we find for the 12th at 
least that Scipio could not have seen Mr. 
Bonnefin at the Chantier as an entry under 
that date reads as follows : J'étais absent à 
mon service. J'étais au bureau de Mr. A. 
Poupinel Notaire, pour mon affaire. ** Au- 
cune vente n'a été fait par moi." 

Mr. Bonnefin, according to the statements 
of both, began to work on the 18th or 20th of 
April, and Scipio said he was. directed by 
Anuth to check the amount of work done by 
him. But there is no reference in the Jour- 
nal either to Bonnefin having begun to work, 
or to any superintendence being given by 
Scipio ; on the contrary, the entries of the 
amount of work donoi by the ''ouvriers" of 
Anuth and the sales of wood ma.de by Scipio, 
go on as before. While we thus remark on 
the omissions or contradictions in the Jour- 
nal as to the work of Bonnefin, we may add 
another instance where the entries do not 
tally with the evidence of the witness. He* 
told us that on the 18th of May Anuth having 
asked him to state a falsehood against Mr. 
Bonnefin, he, Scipio, at once gave him notice 
to quit his service; whereupon, Anuth, he said, 
dismissed him on the ground that he had 
taken the side of the white man against him. 
The entry of the Journal, on this day, which 
was evidently more interesting than usual, is 
simply this : " J'étais le remplaçant d' Anuth 



1871] 



COURTS OF MAURITIUS. 



187 



au sentier qui se trouve dans la Cour, parce- 
qu'il a été en ^ville pour son propre aflÈaîre." 
This, certainly, docs not bear out the evidence 



w€ got in the box. 



Returning however, to the entries which 
relate to the checking of the amount of wood 
cut by Mr. Bonnefin, it is contended for the 
Plaintfiff that these are supported by letters 
produ(?ed which passed on the occasion between 
Mr. Bonnetin and Scipio on the part of 
Anuth. There are two letters. The first 
from Mr. A. Bonnefin to '* Monsieur Edouard 
chez Mr. Anauth, Vacog." is as follows : 



" Monsieur Edouard, étant malade, je prie 
Mr. Edouard de vouloir m*envoyer le compte 
de ce que je dois pour la [mrt d'Anauth." Ce 
7/5/71. (Signed :) A. Bonnefin." And the 
answer written in pencil, without date, is as 
follows: '"Mr. Bonnefin fils, Anuth vous 
prie de venir faire ses C^omptes chez lui même 
demain matin, pareeque mon pied est malade." 
This, along with an obliterated signature, 
finishes the first page of the scrap of paper 
on which it is written. On turning over, we 
find in fresher looking writing : " Voilà 
pourquoi que je ne puis pas venir vous voir, 
Pour son tiers." 



The letter seems again to have concluded 
at that j)oint, but another line is added :" 
Votre compte se monte $ 27.45. (Signed :) 
P. S Scipion. 

Mr. Bonnefin stated that before the mea- 
sûrement, he received cme or two letters from 
Scipio, of which that just quoted was one. 
We could understand this if the letter had 
stopped at the end of the first page, as up to 
that point it only contains a notification that 
Anuth begged Mr. Bonnefin " de venir faire 
les comptes chez lui-même demain matin." 
But if the letter was received before the mea- 
surement, what are we to think of the portion 
superadded after the obliteration of the first 
signature ** votre compta se monte $ 27.45," 
and if it was written in answer to a demand 
by Mr. Bonnefin to know what he owed 
Unuth for his share, why should it have been 
necessary for Scipio to have inserted the ex- 
planatory sentence *'pour son tiers" ; the^'son" 
being written over a word, which by using a 
magnifying glass, I find to have been " ses 
tiers." 

If again these letters he perfectly genuine, 
let us see how they fit in wiih the evidence 
and with the entries in Scipio's Journal. Mr. 
Bonnefin identified the measurement of tim- 
ber marked B which is dated 6th May 1871 
and which is a copy of that to be found in the 
** procès- verbal '* of Scipio. 



This measurement, Mr. Bonnefin stated 
was made by Unuth and his two clerks Scipio 
and Comméra, other Indians being present, 
and he (Bonnefin) was asked by Unuth to 
pay the amount to Scipio. The story of Scipio 
is that on the 6th, the measurement was made 
as stated in the ** procès verbal " (with the ex- 
ception of a few entries, which had been mea- 
sured on May 1st) bringing out the sum of 
$27 45c. to be paid by Bonnefin for Unuth's 
third. The 6th was Saturday and on the 7th 
Mr. Bonnenn's letter is written imforming 
Mr. Edouard that he is ill and asking for the 
account of that which he owed to Unuth for 
his share. One would have thought that the 
amount having been brought out carefully in 
the measurement made the preceding day, 
and Unuth having asked Bonnefin to pay over 
the amount to Scipio, the former would scarce- 
ly have required to send to Unuth's house and 
on Sunday to ask how much he owed. Then 
Scipio's letter was written in answer to this 
communication on the dav after all had been 
arranged, how coines he to say that *' Unuth 
vous priiî de venir faire ses comptes che-c lui- 
même demain matin," The accounts having 
already been arranged on the previous day 
and Unuth having asked Bonnefin to pay over 
what he owed to Scipio, aVïve all when every 
thing had been adjusted, it seems curious 
that Scipio shouhl have thought it necessary 
to add " pour son tiers " and especially that 
he should have been so careful as to correct 
" ses tiers " into ^' son tiers " in the letter, 
when in the measurement made on the spot, 
before all the parties, the expression used was 
'* pour ses tiers." 

On turning to Scipio's Journal we have 
seen that the expression he uses for his work 
on the 6th was to *' surveiller. Mr. A. Bonne- 
fin, " Unuth being engaged in the work of 
selling finished as usumI. On the 7th the day 
on which Bonnefin writes his letter, and on 
which Scipio returned an answer to say that 
ho (Bonnefin) was to arrange the accounts 
with Unuth himself on the Monday, there is 
an entry : ** la vente a été faite par Unuth 
lui-même, moi j'étais à faire compte de Mr. 
Bonnt'fin pour le.s tiers d'Unnth." This is the 
day on which he wrote that he could not make 
up the accounts because " mon pied c^it mala- 
de." Then on the 8th May when all that was 
necessary to be done by any of the parlies ac- 
cording 10 the evidence, was for Bonnefin to 
pay the %21Abc, on the receipt of Scipio, thete 
is an entry in the Journal : '^ La vente a été 
faite par un de ses indiens nommé Doopna- 
reen par ordre d' Anuth, mois j'étais dans la 
forêt avec M. A. Bonnefin pour prendre les 
tiers de bois d'Anuth ;" and in a corner is in- 
serted the following: " Le 8 Mai 1871, Je 
reconnais avoir livré S 21 à Anuth pour ses 
tiers vendu à Mr A. B.*\ At the end of the 
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«^^procèfi-verb^I" of the 6th, the same fact is 
also noted with the names of the witnesses 
before whom the payment is alleged to have 
been made, showing a quite exceptional desire 
on the part of Scipio to prove that he had 
paid over this particular sum. 

Both Unuth and Comera deny the facts so 
circumstantially alleged by Bonnefin and 
Scipio as to the measurement and payment. 
There arc no other witnesses as to this part 
of the case ; the allegations of Aubeeluck that 
he saw Scipio measuring the wood, daily as 
it was cut, being inconsistent with the evi- 
dence of the other witnesses that the check- 
ing was done wholesale on the Gth of May 
when the wood was removed and the third of 
Unuth settled. 

The sum of $27.45e. is very small if it be 
true that Bonnefin had worked, as he alleges 
by that time, for 18 days with a band of men 
numbering occasionally as many as sixty. 
The wages of 50 men at even 6d. per day for 
18 days would amount to £ 22» 10; so that 
Unuth's third of the produce of wages and 
profit, was less than a third of the wages 
alone calculated at a very low rate. 

While there is a very great deal to ren- 
der both the evidence of Bonnefin and Scipio, 
but especially that of Scipio, incredible, we 
are by no means satisfied that Unuth and 
Comméra were speaking the truth. The lat- 
ter is gtill in the service of Unuth and gave 
his evidence in a manner which did not ini- 
press us with its truthfulness. We have relied 
more on the inherent improbabilities and con- 
tradictions in the testimony of the plaintiff 
and his chief witness than on . the counter- 
evidence. 

Aubeeluck is evidently a hostile witness 
against vvhom Unuth now has a case in dé- 
pendance for also cutting trees on the '^Terrain 
Laing. " His statement that he had a 
iViendlv conversation with Unuth in the fo- 
rest and that the latter told him he was work- 
ing with lîonnefin on shares, camiot be be- 
lieved and is contradictory of the evidence of 
Scipio who says he never saw him in Unuth's 
forest. The fact also that Aubeluck appears 
ta give evidence for Bonnefin in this suit and 
that Bonnefin and his witnesses gave testi- 
mony in favour of Aubeeluck^ both in the 
c^es befare the District Magistrate and that 
before the Bail ("ourt, has not favourably im- 
pressed us. This remark is specially appli- 
cable to the two Forest Rangers. Only one of 
them (Duval) gave positive testimony ihat 
Unuth had told him he had given permission 
to Bcmnefiu to work on the "Terrain Laing.*' 
Before the District Magistrate he stated that 
he did not tell Mr. Bonnefin of that conversa- 



tion, but here on being pressed to say how 
Mr. Bonnefin could have known to bring him 
as a witness unless he had told him^ or SQme 
one on his behalf, he first said he had told 
Bonnefin on the day previous to his being 
examined in Court and then he afterwards 
added that he had not seen Mr. Bonnefin in 
the forest and told him of what Unuth had 
said, before the District Court case had been 
heard. We are not disposed to trust im- 
plicitly a statement which these two 
contradictory accounts have been given. The 
evidence of the two witnesses Gustave and 
Carcass who are now in the employment of 
Boimefin i)ère, after having left that of Unuth, 
relates to the handing over by Scipio to 
Unuth, of the $27 paid by Bonnefin to the 
foimer, and the payment of which is instruct- 
ed by a receipt given by him to Bonnefia* 
Their names are inserted m Scipio's ,**procài- 
verbal," as having been present, and this, of 
itself^ renders their evidence suspicious as it is 
impossible to believe that such a document 
could have been framed for any other purpose 
than to be produced in these suits. The ap- 
pearance of the witnesses in the box confimed 
this suspicion. It does not tend to put the 
case of the plain tifl^ in a better position whea 
we find that in a notice which he caused to 
be served upon the defendant Unuth, he statM 
that hc; the plaintif, began to work in pur* 
suance of the agreement on the Ist of MaV| 
whereas both the plaintiff himself in his en- 
dence> and Scipio, speaks of his having begim 
work on the 18th or 20th ot April, and thatt 
firpt measurement of wood cut was made on 
May 1st. 

A notice was served by the defendant Unuth 
on the plaintiff, placing the date at which 
the latter had begun to work on the 8th May. 
It is contended that .the defendant having 
thus begun proceedings to have the question 
of trespass determined by a Civil Court, it 
showed malice on the part of the d(»fendant 
to cause the plaintiff and his men to be sum- 
moned on the 16tli and tried for larceny. 
The argument might have been listened to 
more favourably if the plaintiff had ceased 
working on the notice having been served 
upon him ; but in point of fiict although ser- 
ved on the 13th the plaintiff did not cease 
working till the 16th after he had been sum- 
moned and his men apprehended in the forest. 

We have already expressed from the Bench 
our opinion as to the arrest of the labourers 
in consequence of this dispute between Unuth 
and Bonnefin. The men were arrested on the 
spot while their Master who was clearly the 
responsible party if any thing had been wrong, 
was merel? summoned. We cannot even find 
the names of the twenty one accused lalwmr- 
ers any where entered in the Becoid of the 
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IKstrict Court. They are not given in 
the infoimation which may sometimes happen 
where a party engaged in a criminal act is to 
be apprehended promptly, and we only see a 
memorandum in the corner of this document 
in these terms : ** Warrant except against 
Bonneiin." It so happens that the charge 
was in the end dismissed, but these twenty 
one individuals had been arrested and we 
presume as we see no trace of Bail Bonds 
the record, kept in custody during the post- 
ponements of the trial, a period apparently 
of forty one days, and their names do not so 
much as appear in die proceedings. 

I On the whole, notwithstanding the favour- 
able manner in which the case of the plain- 
tiff presents itself from the open manner in 
winch he worked and the difficult v of belie- 
ving that a person in his position could pro- 
ceed to act as he has done without any agree- 
ment having been made between himself and 
Unnth, wo do not find any such agreement 

Î proved, nor is the alleged subsequent homo- 
ogation by Unuth, mljudicated by a settle- 
ment of accounts, made out to our satisfaction. 

This being so, we cannot told that the In- 
formation affirmed by Unuth, which is the 
ground of the plaintiff's action, was false, 
malicious and without probable cause nor can 
we come to the conclusion that Unuth was 
aot entitled to take more vigorous measures 
to|HOtect his property hftcr I he plaintiff had 
disregarded the notice served on the 13th of 
May. 

We therefore sustainaAr the pleas of the 
defendant and dismiss the case, with costs. 



SUPREME COURT. 



Trespass, — Damages. 
f Sequel of the preceding case, ) 

UNUTH,— Plaintiff, 

nerBue 

BONNEFIN THE SON,— Defendant. 



Before : 

His Honor Mr* Justice Bestel. 

and 
His Honor Mr. Justice Gorkie. 



W. Newtok, — Of Counsel for Appellant. 
J; PiGNÉouT,^Attorney for same. 

L. RouiLLARD, — Of Counsel for Defendant. 
V. G. DucRAY, — Attorney lor same. 



t^th October 1871. 

This is the counter Action to that just dis- 
posed of; as it was agreed that the evidence in 
the one should be taken as the evidence in 
the other, we have only to apply the conclu- 
sions at which we have arrive<l to the demand 
put forward by the present plaintiff. 

"We have found that it has not been proved 
that any agreement existed between Unuth 
and Bounefiu the son, of the nature alleged 
by the latter. We do not lose sight, however, 
of the fact that the District Magistrate, after 
a lengthed trial on the charge of larceny, 
dismissed the case against the defendant and 
his workmen. It may very well be, while 
on the one hand a charge of larceny could 
not lie, and on the other that no agreement 
has been proved so as to support a claim for 
damages for malicious prosecution, that the 
justice of the case may rest between these iwo 
extremes. 

The plaintiff alleges that from the 8th May, 
and up to the date of the IJeclaration, 11th 
July 1871, the defendant Bonnefin, with about 
50 men, have felled timber on his forest, 
causing a prejudice to plaintiff of £ 600. 

The evidence goes to show that the defen- 
dant continued working, up to the IBth May, 
with about the number of men specified, when 
the labourers were arrested, and as the deci- 
sion of the District Magistrate was not given 
till the .20th June, it is impossible to believe 
that the trees continued to be cut in the inter- 
val or after that date. 

Although we have held that no agreement 
has been proved, the District Magistrate having 
held that no larceny had been committed, we 
are not disposed to look upon the defendant 
in the light of a mere wilful trespasser against 
whom examplary damages ought to be given. 

Wc are nither inclined to regard him a& 
having cut the wood under some misappre- 
hension as to his rights, and without having 
the evil disposition either to wrong the plain- 
tiff, or to break the law. 

He must restore to the plaintiff the value 
of the wood cut during the eight days be- 
tween the date alleged by the plaintiff as that 
when he began, viz: the 8th of May, and the 
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, 16th of the same month when the labourers 
were arrested. As it is important to stop fur- 
ther litigation between the parties, and as we 
cannot place any reliance upon the estimate 
of damage given by the witness Comméra, for 
the plaintiff, we shall assume that the defen- 
dant had fifty men at work during these 8 
days and that according to an Estimate of the 
defendant, himself, they cut down wood equal 
in value to double the amount of their own 
wages, calculated at say 8d per day. This will 
give the value of the wood cut as somewhat 
over £25 at which sum of £ 25 we assess the 
damages payable by the defendant to the plain- 
tiff, with costs; the Master, however, taking 
care that in the taxation nothing shall be 
allowed against defendant for which a fee shall 
be entered against him as plaintiff in the case 
of Bonnefin the son v, Unuth. 

The costs to be according to the Supreme 
Court. 



SUPREME COURT. 



Damages, — Trespass. 

Circumstances under which the Court assessed 
£ 5 damages^ with District Court costs, 
against a party who had trespassed and 
cut timber on the forest land of his neigh- 
bour. 



UNUTH,^Plaintiff 



versus 



AUBEELUCK,— Defendant. 



Before : 

His Honor Mr. Justice Besïel 

and 
His Honor Mr. Justice Gorrie. 



W. Newton,— Of Counsel for Plaintiff. 
J. PiGNÉGUY, — Attorney for same. 

L. RouiLLARD, — Of Counsel for Defendant. 
V. G. Ducray, — ^Attorney for same. 



20th October 1871. 
This is an Action at the instance of Unuth 



who has right to cut wood on a certain por- 
tion of land called the Terrain Laing at Va- 
coaSf against Aubceluck a wood-cutter in the 
same neighbourhood, for damages for cutting 
wood on the Plaintiff *s forest. 

The allegation in the Plaint^ is that the De- 
fendant Aubeeluck, in company with several 
workmen employed in his service, entered the 
Plaintiff's land and on or about the 25th day 
of March last and many times previous and 
since that day, caused timber forming part of 
the forest wood of the Plaintiff to be felled 
and carted away to the damage of the Plain- 
tiff 

A charge had been previously made on two 
occasions, at the instance of the Planuiff, 
against four of the workmen of the Defendant, 
before the District Magistrate of Plaines Wil- 
hems, for larceny, on the ^5th day of March, 
of one' tree, and the complaint had been struck 
out with costs. 

The evidence "which has been brought for- 
ward relates to acts of trespass at different 
dates. 

The first trespasses are said to have occur- 
red in January or January and February of 
this year, when a band of Defendant's work- 
men are alleged to have been at work on 
Plaintiff's forest. The second on the 25th of 
March, when the four workmen alluded to 
were accused of having stolen one tree, 
and the third act refer to certain occasions in 
March and April, the particular dates not 
being specified, when again a band of Defen- 
dant's workmen were alleged to have been 
openly cutting wood on the forest of Plaintiff. 

It is remarkable that the Plaintiff should 
have particularized in his Plaint the le«iî8t im- 
portant of the occasions on which damage 
was alleged to have been done to his forest, 
viz: the date of 25lh March, when, if any- 
thing was done at all, it was little, compared 
to what is alleged to have taken place in Ja- 
nuary and in March and April. This leads 
rather to the suspicion that the evidence has 
been found after the Plaint was entered. In 
strictness^ perhaps, a Plaintiff who alleges a 
specific act of trespass on or about the 25th 
of March, ought not under the general phrase 
and "many times previous and since that day" 
to have been permitted to bring forward evi- 
dence of other acts of greater importance, oc- 
curring at periods which he could have made 
quite as specific with proper care. But, taking 
the evidence for what it is worth, we find that 
the occasions in January and February are 
spoken to by two witnessess, the first Laurent 
an employé of the *' Curatelle " and the se- 
cond a constable of Police of the name of 
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Surab. The fii-st says distinctly and specifically 
that on the 8th of January last and on sever- 
al ociasions in January and February, he saw 
20 or 25 men of the Defendant cutting wood 
in the Plaintiff's forest. He asserts, moreover, 
that Aubeeluck was with them, for he himself 
had told the witness that Uniilh had no right 
to the land, and that he cut every day. If we 
believe this w-itness, we must assume that 
Unuth who was himself engaged in rutting 
down the forest, and had men working and 
guardians watching, was not aware that a 
band of labourers in^ the employment of ano- 
ther wood-cutter was interfering with his tim- 
ber. That Aubeeluck had men working in 
the neighbourhood is undoubted, for he him- 
self has a forest in the vicinity. Surab, the 
Cons'table, states that in January last, he sxw 
30 or 40 men under Jules, the clerk to Aubee- 
luck, cuiting wood in Laing's forest. Surab, 
however, while seeing what was going on, 
said nothing about it at the time, mid only 
disclosed it to Unuth when the latter was get- 
ting up evidence for the purpo.ses of his pro- 
secutions. I have grave doubts as to the evi- 
dence of Surab, and if his testimony cannot 
be accepted, that of Laurent, the employé of 
the CurateJIe stands alone as to the act of 
trespass in January. On the whole, since no 
specific averment regarding this has been made 
in the Plaint, and I am not filly satisfied 
with the evidence, I shall hold this act of tres- 
pass as not proved. 

With regard to the act of the 25th March, 
the chief witness is the guardian Léonce (-a- 
therine, who says that he arrested some of 
Aubeeluck's men on the ground of his master. 
The charge made against these men on this 
account, before the District Magistrate, has 
been dismissed. No information is afibrded 
by the Record as to the reason for the dismis- 
sal on the second oceasion, the charge having 
been previously set aside because Unuth had 
not produced his title to the timber. Aubee- 
luck states that Unuth at the head of a body 
of his workmen crossed the balisage of the 
Defendant's property and took the men who 
iwere working under Jules and Seetal on to 
his own ground. We have seen Unuth in the 
witness-box atid have had full information of 
the state of things existing in this forest, and 
I cannot accept of this explanation of Aubee- 
luck as true. Seetal, in fact, his own clerk, 
w^ho he says was present, stated that he was 
in a diflferent part of the forest when the men 
urere arrested. 

In addition to the evidence of the guardian, 
-we have that of the two sawyers Jean Pierre 
and Isidore Victor, who although they cannot 
condescend upon the date, as the 25th of 
March, assert distinctly that in March, and 
also iu April, they saw a body of Aubeeluck 's 



men working in Unuth*s forest. It may' be 
said that these witnesses are in Unuth's em- 
ployment, and their evidence, on that account, 
subject 10 more or less of bias. But those 
who work in the forest are the natural 
witnesses of such acts of trespass as are here 
alleged. 

In regard to the month of March, we have 
also the evidence of Frosj)er, a carpenter who 
is not in Unuth's employment, and whose vi- 
sit to the forest was not so entirely casual as 
those of Laurent and Surab He corroborates 
Victor and Pierre that in that montji a band 
of men of Aubeeluck were cutting woods on 
the forest of Unuth. 

As these witnesses, however, cannot specify 
any particular day in March when they wit- 
nessed the acts of trespass, we shall take their 
evidence and that of L<^oncc Catherine the 
guardian, as referring to the act mentioned in 
the Plaint, viz : the 25t]i of March, because 
while I am satisfied that an act of trespass 
has been committed. I do not think the Plain- 
tiflF ought to get any benefit from the vague- 
ness of his evidence on the question of date, 
by assuming that these witnesses speak of acts 
extending over a considorable time. 

The witnesses Madoo and Barbeau, I have 
put aside, the one speaking to an alleged tres- 
pass two years ago, and the other, to one two 
months before the new year, neither of which 
can be properly brought within the terms of 
the Plaint. 

The evidence of the Dnfondant Aubeeluck 
and his clerk Jules, goes to negative any 
trespass at the times specified ; but in presence 
of tlie opposing testimony, I cannot give cre- 
dence to their assertions. As to the testimony 
of Bonnefiu and the Forest Rangers, it is 
merely negative. They may not have seen the 
acts complained of, but these may neverthe- 
less have occurred. 

I hold, accordingly, that it has been proved 
that an act of trespass for which the Defen- 
dant Aubeeluck is responsible, took ])lace on 
or about the 25th of March, by a body of 
workmen in his employment, on the portion 
of forest leased by the Plaintiff*. 

I will take the same general date for estima- 
ting the damage as in the Other case of Bonne- 
fin, but regarding Aubeeluck in the light of a 
wilful trespasser. I shall therefore asset the 
damages for this one act of trespass at £ 5 
and the Plaintiff be entitled to costs at the 
rate of the District Court table fees. 
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Vindication of Land, — Title deeds, — 

Boundaries. 

* 

\Cireumsta7hce8 under which the Court held 
that certain Lands, claimed by the Plain- 
tiffy as not having been comprised in the 
sale made t'* the Défendantes predecessors , 
were not the Plaintijff^^s property. 



LEGARS,— Plaintiff 



versus 



DUPIN & ORS.— Defendants. 



Before : 
His Honor Mr. Justice Bestel, 

and 



His Honor Mr. Justice Gorrie. 



E. Pellereau, — Of Counsel for Plaintiff. 
J. Mercier, — Attorney for same. 

[dants. 
Hon. £. J. Leclézio, — Of Counsel for Defen- 
P. L. Chastellier,^— Of Counsel for Deten- 

[dants. 
E. Leclézio, Senior, — Attorney for same. 
G. A. Bitter, — Attorney for same. 



20/A October 1871. 

In this Action in which the plaintiff seeks 
to recover 80 acres of land now said to be in 
the possession of Messrs. Dupin the proprie- 
tors of Beau Vîillon, after having the expla- 
nations of the Plaintiff on his title to sue, we 
took the case into consideration on this point. 

From the explanations given at the bar, on 
behalf of the Plaintiff, it appeared that his 
title was a deed of sale by his mother Madame 
Baudoti or Lcgars of the piece of ground in 
question, dated 15th May 1858, and that it 
was the portion marked C on a plan of 1776 
by the Surveyor Saugct. The portion of 
ground was the more easily to be recognized 
as in the corner of it there was a natural 
mark distinguished on the plan as ^' un grand 
trou trôs profond. " This plan of Sauzct had 



been tendered in evidence by the Defendants. 

We were further informed that Madame 
Legars had inherited this portion of ground 
from her father Baudon, and that certain lands 
which she had thus acquired were subsequent- 
ly sold by levy agaii'St her. The deed of sale 
bears that Mnd. Legars could not guarantee 
the lands or deduce any title as these had been 
burned in the great fire of 1816 when in the 
hands of Mr. Auffray a Notary of that period. 

We find from an inspection of the title 
deeds produced, more specially the adjudica- 
tion in favor of Désiré l^ampusa of the lands 
levied on Mde. Legars, that the levy embraced 
all the lands wliich Mde. Legars had acquired 
from the Estate of her father Baudon ; \ she 
had in her own right as co-heiress, \ she held 
as a donation from her brother Etienne Bau- 
don, and J by the renunciation in her favor 
of her brother Jean Baptiste Baudon. We al- 
so find that that adjudication comprised more 
than the lands of Brau Vallon and Bionier 
viz — another portion of 156 acres known un- 
der the name of Jonnean, and the extent in 

all being 485 «acres. 

• » 

It is, however, also established by the title 
deeds, that in a suhs<?quent sale by Pampusa 
to Piat, the portions of land Beau Vallon and 
Bronier were alone embraced in the transfer, 
the portion called Jonnemi apparently remain- 
ing in the possession of Pampusa. 

We find, moreover, that the boundaries of 
the piece of ground as given in the deed of 
sale by Mme. Legars, the Plaintiffs, are not 
applicable to the portion of ground C. on the 
plan of Sauzet of 1776 which was pointed 
out to us by the Plaintiff as the portion of 
ground claimed. Between the portion and the 
natural boundary of the mountain of Rivière 
du Rempart, there is a portion of giound 
which on the plan of 1776 is marked as **ter- 
rain vague*' and which on latter plans is 
marked as having been a concession Ribet. 

One of the boundanes in the deed of sale 
to the Plaintiff is said to be : '* à TOuest par 
les propriétaires* du sieur Broquet et apparte- 
nant aujourd'hui au dit sieur André Légenlil, 
s'étendant sur cette ligne jusqu'à la montagne 
de la Rivière du Rempart " and in another 
part of the said deed we find it stated that : 
" la venderesse est propriétaire du dit immeu- 
ble pour lui être provenu de la succession de 
Monsieur Jean Baptiste Baudon, son père. Ce- 
lui-ci était propriétaiîtî du dit immeuble pour 
l'avoir acquis de M. Rîket qui en était con- 
cessionnaire." The IMainiiff's Counsel contend- 
ed at the bar that the word Biket here was 
in reality Bibct. Taking both the fact of the 
property sold being said to extend to the moun- 
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taiu aud thcat it had once belonged to Ribet, 
the description is only applicable not to the 
portion marked C. on plan 1776, but to the 
portion marked ^^ Concession Ribet Louis 
Baudon " on the plan of 1807, the more es- 
pecially as this shows the widow Broquet as 
being the neighbouring proprietor to the South- 
West as given in the deed of sale. 

We point out this discrepency between what 
the plaintiff claims, and the title which he 
produces, as it has helped to impress us with 
the conviction that the Plaintiffs has raised 
this Action against the Defendants rather with 
the view of taking his cliance of making 
something out of the tides than with any con- 
viction that he was actually proprietor of a 
portion of the lands of the Defendants. His 
deed of sale is dated 1858, and he has made 
no attempt until now to act upon it, and does 
not pretend to have had any possession of the 
lauds he claims. 

The p'drt of the case, however, which weighs 
most strongly with the Court is that in the 
Deed of sale, Mme. Legars asserts her only 
right to the lands as coming from the succès- 
«on of her father Baudon (and this was also 
the position insisted in at the bar.) while in 
the adjudication of the lands of Beau Vallon^ 
Brocher and ors. to Pampusa, it is expressly 
setforth. that those were the lands coming to 
Mme. Legars from the succession of her fa- 
ther, the whole of which she had acquired in 
various capacities. 

The Plaintiff sets up no right to the lauds, 
as representing Pampusa in any way what- 
ever, and if the brother had reobtained them 
from him, the titles could not have been burn- 
ed in the great fire of 1815, as the adjudica- 
tion to Pampusa was in 1845. 

On the Plaintiff's own showing, therefore, 
that any right he has to the piece of ground 
in question comes to his mother from the suc- 
cession Baudon, while it is shown that all the 
lands coming to her from that succession were 
judicially sold in 1845, we cannot allow the 
parties in possession to be disturbed by the 
holder of a title deed emanating the party 
those lands were so seized and sold. 

The Plaintiff non-suited with costs 



SUPREME COURT. 



In a deed of partiiion no percentage is to he 
charged upon assets due by persons noto- 
riously insolvent. 

In successions where the amount of moveables 
is trifling y it is better, for the interest of the 
representatives, to have such moveables di- 
vided in kind than sold judicially ; but the 
details of such division must be given in 
the deed of partition. 



FROBERVILLE, - Plaintiff 



versus 



HUSSON,--Defendant. 



Before : 
His Honor Mr. Justice Bbstbl 



and 



His Honor Mr. Justice Gcrrie. 



L. RouiLLARD, — Of Counsel for Plaintiff. 
A. Piston, — Attorney for same. 

G. GuiBERT, — Of Counsel for Defendant. 
J. GuiBERT, — Attornev for same. 



Succession, — ^Deed of partition, — Nota- 
kt'« fees,— Division in kind of movfA' 
bi«e bffbct8. 



20th October 1871. 

The deed of Partition was objected to by 
the minors Michel on certain point relating 
to the particular assets upon which they ought 
to be collocated, and the Court while sustain- 
ing these objections, also intimated their opi- 
nion that upon certain so-called assets due by 
persons notoriously insolvent, the Notary ought 
not to have charged his hojiorarium. 

The deed has been corrected according to 
the Judgment of the Court, and the Notary 
has readily acceded to the suggestion made, 
and has reduced his fee from $ 545. 95 to 
% 273.63. 

On the deed of rectification being submit- 
ted to the learned the Procureur and Advocafte 
General, he has submitted in his conclusions 
that there is one point in the original deed of 
partition yet defective, viz: that while an 
Inventory has been taken of the mo- 
veable effects, and it is stated thnt in conse- 
quence of the smallness of the value, a divi* 
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sioTfSn kind had been made botweon the wi- 
dow and fhildreii, the details of siuth division 
had not been given so as to instruct thit Court 
whotlier the division liad been made equitably 
in fact as well as in intention. The learned 
Procureur General sujç<»ested whether the 
deed ouj^ht not to be farther amended on this 
point, or at all events tliat this portion of it 
should not be homologated. 

In matters affecting the interest of minors, 
as indf.t'd in every matler, we are disposed at 
all times to pay the greatest deference to the 
sugg(*stions of the " Ministère Public. " Had 
this been a deed of partition coming before us, 
for the first time, we should, in all probaWlity, 
have at once adopted the suggestion of the 
learned Procureur and Advocate General, 
agreeing as we do in principle witli what he 
had suggested and remitted it back to the 
Notary to have the details of the division in 
kind submitted to us. 

But the deed having already been bfjfore 
us, imd no notice taken of this point when it 
was remitted to the Notary for his modifica- 
tion, we are unwilling to send it back for re- 
reciification, especially as we have perfect con- 
fidence that the division in kind of moveable 
valued at only $85 has been equitably per- 
formed. We are also averse to have furthei 
legal costs in a successi(m of this nature. • 

We have already made suggestions that in 
successions where the amount of moveables is 
trifling, it is not for the interest of the repre- 
sentatives that a sale should take place, which 
not unfrequently, costs more than the value of 
the articles and results in a positive loss. We 
have no doubt tlierefore tluU it was a wise 
step here to divide in kind the moveables 
which were only worth $85 in all. 

On the other hand, when a deed of Partition 
is to be drawn tip, it is'right that it sl.ould 
contain all t lie necessary information in order 
that those whose legal duty it is to protect 
the interests ot minors stiould have the whole 
state of the facts before them in giving their 
conclusions, and that the Court should also 
feel that everything has been exhibited. In- 
formations of this practical nature might well 
be given without lengthening the deeds of 
partition, the style of which might, in most 
cases, be judiciously abbreviated. 

We homologate the deed as rectified. Costs 
Costs of Partition. 



SUPREME COURT. 



Sale of goods, — Guarantee, — Cancella- 
tion OF sale. 

Cir cunts ta ticfis under which the Court found 
(hat a certain quantny of wheats sold 
throntjh the agency of a Broker^ teas not 
goody sound and marketable^ and ordered 
the sale to be cancelled. 



ADOLPHE BOXIEUX,— Plaintiff 



venus 



BLYTH BROTHERS & Co.,— Défendante. 



Before : 
His Honor Sir C. F. Sh and. Knight, C. J. 

and 
His Honor Justice Gorrie. 



G. Guibert,-— Of Connsel for Plaintiff. 
J. GuiBERT, — Attorney for same. 

Hon : E. Leclézio,— Of Connsel for Defen- 
J. H, Slade, — Attorney for same. [dants. 



mth October 1871. 

This is an action for the cancellation of a 
sale of a large quantity of Persian wheat (bU 
de Perse) brought by the buyer against the 
sellers, on the ground that the wheat, upon 
trial, was found unfit for the purpose of which 
it was bought. The case was important both 
from the pecuniary amount at stake and from 
the somewhat novel circumstances in which 
we are called upon to apply the rules of the 
Code Cicil between buyer and seller, in ques- 
tions of this description. 

The Articles of the Code referred to in the 
course of the discussion, were the following : 



Art. 1625. " La garantie que le vendeur 
doit à l'acquéreur, a deux objets : Le pre- 
mier est la possession paisible de la chose 
'^ vendue, le second les défauts cachés de cette 
" cho^e ou les vices rédhibitoires.*' 
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Art. 1641. '^ Le vendeur est tenu de la ga- 
*' rantie à raison des défauts cachés de la chose 
*^ vendue qui la rendent impropre à l'usage 
" auquel on la destine^ ou qui diminuent tel- 
^' lemant cet usage, que l'acheteur ne l'aiurait 
" pas acquise, ou n'en aurait donné qu'un 
" moindre prix, s'il les avait connus." 

Art. 1642. '* Le vendeut. n'est pas tenu des 
** vices apparents et dont l'acheteur a pu se 
*' convaicre lui-même." 

Art. 1643. " Il est tenu des vices cachés, 
'' quand même il ne les aurait pas connus, à 
*' moins que, dans ce cas, il n'ait stipulé qu'il 
'^ ne sera obligé à aucune garantie. " 

Art. 1644. " Dans le cas des articles 1641 
** et 1643, l'acheteur a le choix de rendre la 
" chose et de se faire restituer le prix, ou de 
*' garder la chose et de se faire rendre une 
" partie du prix, telle qu'elle sera arbitrée par 
'* experts. " 

Art. 1645. *' Si le vendeur connaissait les 
i *' vices de la chose, il est tenu, outre la restitu- 
! '* tîon du prix qu'il en a reçu, de tous les 
i ** dommas:es et intérêts envers l'acheteur." " 



99 



Art. 1646. " Si le vendeur ignorait les vices 
*' de la chose, il ne sera tenu qu'à la restitu- 
*' tion du prix, et à rembourser à l'acquéreur 
*•' les frais occasionnés par la vente. " 

The facts of the case may be stated as fol- 
lows : 

The Plaintiff Bonieux is a miller and baker 
in the Colony and requires large supplies of 
■/vlieat for his trade. The Defendants area 
: leading Commercial House in Port Louis. 
The parties have been in the habit of dealing 
together for many years, and there is no dis- r 
,|iate as to the wheat having been bought by I 
'"tfie Plaintiff for the purposes of his business ) 
a miller and baker, and that the Defend- \ 
ants, at the time of the sale, were aware that .^ 
\ this was the case. 

In the beginning of last year, the ship 

** Canopus " arrived at Port Louis from the 

Persian Gulf, with a large cargo of wheat 

f4K>nsigned to the Defendants. As usual, in 

[•«Qch cases, samples of the grain were handed 

the Defendants to the grain-Brokers of 

Nwft Louis, who exhibited them to their cus- 

lers and amongst others to the Plaintiff 

mieux. No sale was made to him at that 



On the 6th April last, the Defendants sold 
it» Plaintiff thro' the sworn-broker Bé- 
Anquetil, who states that he acted for 
parties, 4,900 bags of the said wheat, at 



the price of $4.25 for 150 lbs weight for 
2,450 bags and $ 4.40 for 150 lbs weight for 
2,450 bags ; the whole stated in the Broker's 
note to be good, sound and marketable, {bon 
loyal et marchand) discount of 6 per cent on ' 
accepted account by the purchaser, at 6, 7 and 
8 months, interest at 12 o/o after expiry of 
45 days from delivery ; delivery of 2,450 bags 
to be made, and that the rest to be left on the 
wharehouse of the Defendants, without char- 
ge for storage, but to be insured against fire 
for full value by the buyer, in favor of the 
vendors. The 2,150 bags left in store to hef 
delivered to. the buyer or assigns, on payment) 
of tlie sum representing the value of the! 
wheat asked to be delivered ; the payment 
made on account of such delivery of part or 
the whole of said 2,450 bags, to be carried to 
extinction of the purchaser's account at 12 
per cent interest per annum. It appears that 
the price was the full market value of the 
day. The Plaintiff, when examined as a wit- 
ness in the case, denied that he had seen a 
sample of the wheat at the time of the pur- 
chase ; but there is evidence that a sample 
was sent to his place of business and, at all 
events, the broker Anquetil has stated on oath 
that he had samples furnished to him at the 
time of the sale and that those samples were 
drawn by the Defendants, with scrupulous 
fairness, from different portions of the bags in 
store. But in the written contract of sale, no 
reference is made to any sample. The terms 
of the contract are embodied verbatim in the 
deposition of the broker Anquetil, which the 
parties agreed to hold as the substitute for the 
original Broker's note in French. 



The Plaintiff, on the 6th April, took deli- 
very of 10Q4>ags of his purchase and proceed- 
ed to make flour and bread of the wheat. On 
or about the 17th of the same month, he 
wen: to the Defendents and complained that 
the bread produced from the flour was of a 
blue color and quite unsaleable ; he submitted 
to their inspection specimens of the bread' 
stated to be made of the wheat, and asked 
them to cancel the sale. The Defendants re- 
fused to depart from the contract, and hence 
the present Action. 

The case was introduced into Court upon 
the Plaint with summons of the Plaintiff* and 
the general Notice of IJefence by the Defen- 
dants, the suit being a mercantile one. On 
the motion of the Plaintiff the Judge at 
Chambers on the 1st May last, made an Order 
of remit to 2 experts, Polixène Caillaud, baker, 
and Alfred Commins, manager of the establish- 
ment called " BalaJdava^^* authorising them 
to take a sample of the wheat to be. made up 
of a small portion of the grain taken from 
every bag by Alfred Gondreville named in 
the same order, for that purposej to cause the 
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same to be ground and converted into flour, 
and a quantity of the flour sufficient to test 
its quality to be made into bread ; and to re- 
port the result to the Court, with' any obser- 
vations which they might deem necessary. 

The report of the Exports was not to be 
held as final between the parties, all their le- 
gal rights and pleas being expressly reserved 
when the remit was made, and the experts 

were to be examined afterwards as witnesses 

« 

in the cause, if necessary. This, as we shall 
see, by and by, was ultimately done. 

On the 28rd May, the Experts Mest,rs. 
Caillaud and Commins gave in their report. 
They stated that after washing, cleaning and 
twice winnowing a portion of the wheat in 
question, they had it carefully ground into 
flour ; that they found the wheat to be an 
ordinary quality of Persian wheat, more re- 
sembling Bombay wheat in appearance than 
Persian wheat, and of a hard glossy nature ; 
that the produce of the grinding, as to quali- 
ty of flour, was very good from that descrip- 
tion of wheat ; that up to the time of putting 
the bread in thp oven *^ every thing denoted 
" a fair sample of ordinary bread, and even 
" when drawn from the oven, the color of the 
** bread was still pretty good, tho' rather dark; 
'^ but as soon as the bread began to cool, the 
*' color of the crumb of the bread changed 
'^*in a most remarkable manner until it as- 
*• sumed a greyish blue tint which is more 
" conspicuous in the pains fendus than in the 
*' other description of bread ;" that the same 
result followed on their making bread of a 
part of the pollard {gruau) of the wheat in 
question. The experts concluded by stating 
that they could not account for the bad color 
of the bread, and that in their opinion this 
description of bread was totally unfit for sale. 
Subsequently at the trial of the case, the two 
experts, the Plaintiff, two of the partners of 
the Defendants' firm, the Broker who had ar- 
ranged the sale and various other persons, 
were examined as witnesses. Some of the 
persons examined attribute the blue color of 
the bread to a latent defect (vice latent) in 
the wheat, itself; others to the presence of a 
paiticular foreign seed which is found in con- 
siderable quantity in the grain as drawn from 
the bags. 

One of the Defendants' witnesses, a miller, 
Charles Clément Pitot, who had bought SOOO 
bags of the same cargo of wheat from the, 
Defendants, in July 1870, deponed that he 
was satisfied with the wheat, that by taking 
very great pains and care in adjusting the 
sieves of his winnowing machine and in clean- 
ing the wheat generslly before grinding by 
laeans of a Cardaillue washing machine mov- 
ed by steams, he had been able, but with a 



considerable diminution in the yield of good 
flour, to produce very good ordinary bread for 
sale, and be offered to purchase the wheat in 
dispute at the price of % 3.50 the 150 lbs. 

After the witnesses had been heard on both 
sides, and the case had been argued by Coun- 
sel, a remit was made by the Court, ex officio, 
to the Honorable Edmond leery, M. D., a 
gentleman well known in the Colony for his 
high scientific acquirements. The Court or- 
dered the evidence in the case and the whole 
papers and productions to be laid before Dr. 
leery, requesting him ** to cause a portion of 
'^ the wheat in question to be taken from 
" twenty sacks selected by him at random, 
'* from the sacks in the stores of the Defen- 
" dants and proceed to such examination and 
" chemical analysis of the said sample as he 
'* may consider best adapted for discovering 
the cause of the blue color appearing ia 
part of the bread produced in the process, 
and to state what proportion the coloring^ 
** matter may bear to the wheat itself; his 
'* report in writing to be sent in, as soon as 
" possible, with any remarks which may occur 
'' to him as likely to be useful to the Court r 
" rights of parties and questions of costs re- 
'* served." 
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Before beginning his operations. Dr. leery 
appeared before the Judges and was sworn in 
the usual way. We have now before us the 
report of Dr. leery. It is a very able and ex- 
haustive document. The Reporter informs us 
that he had a sufficient quantity of wheat 
drawn from the sacks, carefully cleaned and 
ground into flour ; that of this flour a portion 
was baked into bread in one bake-house; 
another portion in another bake-house, and a 
third portion in Dr. Icery's own house, under 
his own eye. *^ The result, the Reporter tells 
'* us, was exactly the same. All the loaves of 
*' of bread were of a well charjicterizcd green- 
" ish blue in their interior. This color was 
'' uniform in the .crumb of the loaves, begin- 
" ning at a short distance from the crust, so 
** that between the two there was a zone of 
*^ white color which gave the inside of the 
" loaves, when cut, a strange and curious ap- 
** pearance. Another particularity worthy of 
" remark is that this color only acquired its 
*' full intensity when the bread began to get 
'^ cold. Having cut some of the loaves, as they 
*' were taken from the oven, I observed that 

the color was paler than when the bread 

was completely cold." 
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The Reporter then instituted a series of 
chemical and microscopic experiments for the 
purpose of ascertaining the cause of the dig'-. 
coloration of the bread. The result was thmUt 
he traced this bad color to the existence oC 
very minute globules of oil, having a sharp 
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brilliant outline and a highly refractive pow- 
er, the oil being derived not from the wheat 
itself, but from a particular seed, almost the 
only foreign body with which the wheat is 
mixed. 

ft 

The Report goes on to inform us that when 
this foreign seed was carefully picked out by 
the hand, an operation requiring 20 men for 
8 hours to clean 100 lbs. of the grain, and 
nothing but the true wheat left, the bread 
produced was of an usual color, and present- 
ed all the appearances of bread of a good 
quality, and no trace of the oil globules was 
to be seen in it. That when 1 per cent of (his 
foreign seed was mixed with flour of a supe- 
rior quality the result was bread of a bluish 
black color. From these and various other ex- 
periments performed by him, the Reporter ar- 
rived at the conclusion that '^ it is most clear- 
" ly demonstrated that thé greenish blue color 
'* of the bread is entirely due to the presence 
" of the foreign seed in question in the wheat." 

The Reporter adds that the wheet consi- 
dered by itself offers all the characteristics of 
a wheet perfectly wholesome and of good qua- 
lity, that the seed in question does iiot belong 
to the éame family as wheat and from its qua- 
lities wheat mixed with it is unfit for con- 
sumption : that after using the ordinary in- 
dustrial means of the Colony for cleaning and 
separating foreign bodies from wheat, there 

Still remains 1 j^ per cent of the seed in ques- 
tion, and that this small quantity is sufficient 
to concimunicate to the bread, a greenish color 
and a bitter fla>'or which made it unfit for 
consumption : that by repeated and unusual 
operations in cleaning, the proportion of the 
foreign body may be diminished, but only at 
a great sacrifice of the quantity of flour pro- 
duced. 

Dr. Icery's report was duly communicated 
to the parties and they have stated, by their 
Counsel, that they have nothing farther to 
add to the argument. 

Reviewing the whole evidence in the case, 
we are satisfied that the discoloration of the 
bread is due not to any defect or vice in the 
wheat itself, but to the presence of the foreign 
seed with which it is mixed, and had it been 
shown, that by the careful use of the ordina- 
ry industrial*means for cleaning wheat, known 
in the Colony, this foreign body could be se- 
parated from the wheat before grinding, the 
Defendants would have had a very strong cage 
upon the merits. But this has not been es- 
tablished. On the contrary, the miller Charles 
Clément Pitot a witness adduced for the De- 
fendîiqts, and the only person who has suc- 
ceeded in making good hi ;*ad of the wheat. 



without hand picking, tell us, on cross-exa- 
mination, that when he first began to make 
flour with the wheat, the result was not as 
satisfactory as he could have wished ; ('^ le 
résultat laissait à désirer '') that it was only 
by continued washing and experiments with 
the wheat that he succeeded in making good 
flour and good bread. He informs us that it 
was by a change in the lower sieve of his 
winnowing machine " which is a secret " and 
for which " he expects to get apatent " that he 
was ultimately successful in making good 
bread. He goes on to say that he changed 
the holes in the sieve according to the size 
and forms of the grain he had to deal with. 
He adds that while in his opinion any body 
with some observation might arrive at the same 
result, he never divitlged his secret to any 
one, until now ; that he has changed his sieves 
according to a system of his own and not 
known publicly in the colony ; that this is 
the first time he has spoken of it. He states 
that when he first began to use the wheat, he 
made blue bread, and that it was only after 
repeated experiments that he succeeded in 
producing good bread. 

On the whole matter, therefore, and while 
we are satisfied that the Defendants have all 
along acted in perfect good faith, we arc of 
opinion that the wheat having been sold un- 
der a guarantee of " bon, loyal et marchand," 
meaning, in the circumstances, of such quali- 
ty as to make good flour and good bread ; 

That it has been found that the wh^at is 
mixed with foreign body which is not got rid 
of by the processes of grinding and bread- 
making ordinarily practised, and cannot be 
got rid of, at all, without the expenditure of 
very gieat and unusual labor, and a reduction 
of t..e quantity of flour obtained much great- 
er than usual ; 

That this foreign body, while its effects ate 
undiscernible in flour, destroy the color and 
quality of bread made from the flour, that 
therefore we cannot hold the wheat to have 
been " bon, loyal and marchand '* and Judg- 
ment of cancellation for the reasons above 
stated must be entered for the Plaintiff, with 
costs. 



SUPREME COURT. 



Trial by Jury. 

Circumstances under which the Court refused 
the motion of the Plaintif to have the case 
tried by a Jury. 
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BARLOW,— Plaintiff 



verstis 



ARBUTHNOT & GUFFLET,— Defendants. 



Before : 

His Honor The Chief Judge 

and 
His Honor Mr. Justice Bsstel. 



E. Pellereau, — Of Counsel for Plaintiff. 
J. AcKROYD, — Attorney for same. 

L. Chastellier, — Counsel for Arbuthnot. 
A. J. Colin, — Attorney for same. 

W. Newton, — Of Counsel for Gufflet. 
W. Hewetson, — Attorney for same. 

Srd November 1871. 

THE COURT. 

The Plaintiff has moved the Court to have 
the case tried by a Jury, while (he Defendants 
resists this demand and insist on what they 
call their common-law right to have the case 
disposed of by the Court, in the ordinary way, 
without a Jury. 

The nature of the case has been pretty ful- 
ly explained to us by the Counsel on both 
sides, with their respective pretentions and 
we see that before any question of fact can 
arise for consideration, issues in law of a very 
important kind must be disposed of touching 
the foundation of the case itself. 

Without then going into the question, of our 
power under the Order in Council to grant an 
order for a trial by a Jury when both parties 
do not join in the motion or when one of the 
parties resists that mode of proceeding, we 
find nothing in the case to show the expedien- 
cy of departing from the ordinary procedure 
in this Court. 

The case will take the usual course. Motion 
refused. No costs. 



SUPREME COURT. 



Master and Servant, — Contract of ser- 
vice,— Petty Sessions, — ^Writ of Cer- 
tiorari. 

A contract of service, alleged to have been 
paesed between Master and Servants, before 



a Stipendiary Magistrate, is ntdl if it it 
not signed by such Magistrate, even where 
a summary mention of such contract it 
made on the ^* Tickets " of the Servantt 
and -on their ^^Certificate of Engagements^ 
and initialed by the Magistrate. 



Before : 
• 
His Honor Mr. Justice Besteli 

and 
His Honor Mr. Justice Gorrie. 

BÂMGHAN & ors,— Plaintiffi 

versus 

PÔTJLIN,— Defendant. 



J. Ellis,— Substitute Procureur & Advocate 

General,— Of Counsel for Plaintiffs. 
J. Bouchet, — Attorney for same. 



6^A November 1871. 

In this case, a certain Judgment and pro- 
ceedings of a Court of Petty Sessions or Sti- 
pendiary Court of Pamplemousses, have been 
removed by writ of certiorari into the Su- 
preme Court, and the Substitute Procureur 
General has moved that the said Judgment 
be quashed as contrary to law. 

Certain Indian labourers, Ramghan, Bhou- 
dhon, and otherà, having brought a complaint 
before the said Stipendiary Court against 
their employer, Mr. Henry Poulin of '* Mont 
Choisy Estate, " the Counsel for the Indians 
moved the Court that the contract of service 
between those of them who eng^ed to the 
said Henry Poulin, on the second day of May 
1870, should be declared null and void in 
respect that the said Contract is not in con- 
formity with the requirements of the third 
section of the second Chapter of the Order in 
Council of 7th September 1838, inasmuch as 
it is not signed by the Stipendiary Magistrate. 
Upon this application, the Court, by a majo- 
rity, gave Judgment in the following terms: 



(C 



t( 






The majority of the Court, the Senior 
DistrictMagistrate dissenting, is of opinion 
^' that the contract cannot be set aside inas- 
much as the irregularity existing on the 
face of it is fully covered by a commence- 
*^ ment of execution on the part of the con- 
" tracting parties, by the delivery of certifi- 
" cates of engagement, duly authenticated, to 
*' the labourers, and also by the fact that the 
'' tickets of the Indians have been initialed 
'' at the very time of the engagement^ by the 
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Magistrate before whom the contract was 
** entered into." 

We have had the opportunity of perusing 
the opinions which were given by the Magis- 
trates, at the time of giving Judgment, and 
the advantage also of a clear statement by the 
Substitute Procureur General^ of the grounds 
on which he asks that the said Judgment be 
quashed. An additional ground was suggested 
before us, that the contract had not, in point 
of fact, been signed by name or mark by the 
Immigrants. 

The learned Substitute Procureur General 
founded specially upon the following provi- 
sions of the Orders in Council of 1838. 

Section J8 of Chap. II provides : *' No con- 
** tract of service shall be in force within any 
** of the said Colonies, for more than four 
** weeks from the date thereof, unless the 
same shall be reduced into writing with all 
the formalities subsequently mentioned,** 
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Section 3 : " No written contract of service 
shall be in force within any of the said Co- 
lonies, unless it shall be signed with the 
name, or in case of illeterate persons, jwith 
the mark of each of the contracting parties 
in the presence of a Stipendiary Magistrate 
nor unless such Stipendiary Magistrate 
shall have subscribed the written contract 
in a(testatio7è of the fact that it was entered 
into by the parties voluntarily and with a 
clear understanding of its meaning and 
efect:* 



In Section 10, a form of contract of service 
is given, which provides for the naming of the 
Master and Servant in the introductory clause, 
for the specification, in the contract, of the 
kind of labour, and the hour of work, the 
rate of wages, and amount of provisions, after 
which there is a blank space for the signa- 
tures of the master and servant, and at the 
conclusion of all, the following certificate by 
the Stipendiary Magistrate : — '^ The preceed- 
ing agreement was signed by the above named 
parties, in my presence, on the day and year 
above written, voluntarily, the same being, as 
far as I am able to judge, fully understood by 
them respectively. 

(Signed) E. F. Stipendiary Magistrate." 

The contract of service complained here, 
which bears to be one for the re-engagement 
of old Immigranta^ differs in certain particu- 
lars from the above form, (lo.) The names of 
the labourers are not inserted in the body of 
the Contract, they being defined simply as 
the immigrants named in the list hereunto 
•objoined. (2o.) There is no mention of the 



hours of labour ; these, however, being fixed 
by law. (So.) In place of the amount of wages 
being mentioned in the contract, itself, it is 
stated that tl)e employer shall pay to the said 
Immigrants the wages mentioned opposite to 
their respective names in the list hereunto 
subjoined. (4o.) Two special clauses are added 
stipulating that the Master is not to employ 
the Immigrants on any other Estate than 
" Mont Clioisy," except with their consent ; 
(5o ) That the Immigrants shall serve any 
person to whom the Estate may be sold, alie- 
nated or transferred before the expiration of 
the contract. (6o J There is no space before the 
Certificate of the Stipendiary Magistrate for the 
names of the Master and Servant, while there 
is a schedule attached which contains columns 
headed : name of Immigrant " (Number of 
Immigrant's ticket) " wages and signature 
or mark." It contains, howevef, the words of 
the Certificate by the Stipendiary Magistrate, 
in the same terms as in the form provided by 
the Orders in Council of 1838. The Stipen- 
diary Magistrate has not signed. A Signature : 
" Henry Poulin, " appears», and opposite the 
names of most of the men, are placed small 
crosses, while there are also initials which, it 
appears^ are those of Mr. Lamusse, a clerk in 
the office of the Stipendiary Magistrate. 

The first question which occurs is whether 
this form of contract of service, differing as 
it does, from that provided in the Orders in 
Council of 1838, is sanctioned by any subse- 
quent law. 

The Order in Council of 1838 has been 
materially qualified by the subsequent Order 
in Council of 10th June 1843, which, upon 
the consideration that such Orders might from 
time to time require amendment from the 
adaptation thereof to the exigencies of society 
within certain colonies, of which Mauritius 
was one, and that it was expedient that such 
amendments should originate with the local 
authorities having the power of legislation in 
the said colonies, ordered that it should and 
might be competent to the Governors of these 
colonies, by any laws or Ordinances to be by 
them from time to time made, with the advice 
and consent of the Legislative Councils of the 
said colonies, to revoke, alter, and amend the 
provisions contained in the said recited Or- 
ders ; and all such laws and Ordinances so to 
be made should, within these Colonies, have 
the same force and authority as any other 
Laws and Ordinances of the said Governors 
and Legislative Councils respectively, any 
thing in the said Orders in Council of the 7th 
September 1SS8 contained to the contrary, 
notwithstanding. 

We find that the form of contract now in 
use, was prescribed by certain regulations 



150 



DECISIONS OF THE 



[1871 



passed in Executive Council, under Ordinance 
81 of 1867 which were published on 11th 
November 1868. 

The 73d Article of the Ordinance of 1867 
provided that any forms of bonds, engage- 
ments, tickets or passes, ])rescribed by any 
law relating to Immigrants or labourers, 
might from time to time, be altered by Regu- 
lations to be passed as thereinafter mentioned, 
and Art. 75 provided that the Governor in 
Executive Council should have power to make 
regulations for the purpose of carrying out 
the provisions of that Ordinance and of any 
other laws in force at the time being, relative 
to Immigration or to Masters and Servants, 
all such regulations on being published in the 
Government Gazette to be as valid and effec- 
tual as if they had been contained verbatim 
in the Ordinance. 

We must, accordingly, consider the validity 
of the contract before us, not merely in the 
light of the Orders in Council of 1838, but 
also of the laws made bv the local leoislatures 
for the purpose of dealing with these ques- 
tions as speciallv authorised by the Order in 
Council of 1843". 

It is impossible not to perceive that changes 
have been made which are at variance with 
the Orders in Council of 1888 : The engage- 
ment, in place of one year, may even be ex- 
tended to five years ; the labour of the Im- 
migrants is transferred with the land for the 
unexpired term of his contract, and above all, 
as affecting this question, the contract of ser- 
vice, as we shall immediately see, is now not 
the only document which passes at the time 
of an engjagement, nor is the presence of the 
Stipendiary Magistrate regarded as absolutely 
essential. 

The Ordinance 32 of 1867, authorizes the 
Governor to grant authority to the chief clerk 
for the time being, of any Stipendiary Court, 
or such other officer attached to anv District, 
Stipendiary or Police Court, as he may select, 
to perform all acts necessary for the "passing 
of contracts of engagement and other matters, 
provided that Notice be given of such autho- 
rity in the Government Gazette. The con- 
tracts of engagement so passed to be as valid 
and effectual to all intents and purposes, as if 
passed by the Stipendiary Magistrate. 

The other documents which pass at'the time 
of an engagement mentioned above, in addi- 
tion to the contract, are the following: (1) 
** The Stipendiary Magistrate, under Art. V 
" of Ordinance 15 of 1852, shall furnish the 
" servant with a certificate of the new (»ngage- 
*' ment in the form of Schedule 13, annexed 
*' to the Ordinance:*'— This form is a certifi- 



cate under the hand of the Stipendiary Ma- 
gistrate, that the Immigrant mentioned there* 
in has entered into a contract of- service with 
the master, and discribing the nature and du- 
ration of the Engagement. Art. 6 of Ordi- 
nance 81 of 1867 provides that the Stipen- 
diary Magistrate on passing any such engage- 
ment, shall deliver to the employer the Ticket 
of the Immigrant, with the Engagement 
noted thereon. 

The terms of the law of 1867 requiring 
such documents to be delivered are important. 
In Art. VI, it is provided that " The Stipen- 
^* diary Magistrate on passing any such En- 
gagement, shall deliver to the employer the 
ticket of the Immigrant with the Engage- 
ment noted thereon " and in Art. VII '^up- 
on the passing of the contract of service 
^' before a Stipendiary Magistrate, between 
*' any Immigrant and his employer, the Ma- 
'* gistrate shall- deliver into the hands of the 
*' Immigrant his certificate of engagement 
f &c." 
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These forms were not required by the Or- 
ders in Council of 1838 ; the whole proof of 
the engagement, and of its voluntary nature, 
being comprised within the written contract. 

The great object of the Orders in Council 
was to take guarantees that no labourers 
should be engaged for any lengthened period 
without clearly and fully understanding the 
nature of the obligations undertaken by them. 
They had only recently escaped from involun- 
tary servitude ; the desire to maintain the an- 
cient system still existed in some of the Colo- 
nies among the Masters, and the Sovereign, 
in Council, watchful over the interest of every 
class of h(?r subjects in every clime, required 
that such engagements should be made in 
presence of a Magistrate specially set apart 
for the purpose. 

The additional requirements under the lo- 
cal laws, have been devised rather for Police 
purposes, in order that the Master, on the one 
hand, may have a means of preventing deser» 
tion, and that the labourer, on the other, may, 
if arrested, be able, at once, to prove his en- 
gagement. 

When, however, the tickets and certificates 
are signed by the Stipendiary Magistrate, it 
may fairly be argued that they show his be- 
lief that a valid contract had been entered 
into voluntarily by the labourers. 

Accordingly, if the only question involved 
here was that of the voluntary nature of the 
engagement, we could not have looked at the 
words of the third Section of Chapter 2 of 
the Orders in Council of 1838 and the avowed 
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' object for whicb the signature of the Stipen- 
diary Magistrate to the contract is thereby 
required, viz : " in attestation of the fact that 
" it was entered into by the parties volunta- 
** rily, and with a clear understantUng of its 
" meaning and effect " without taking into 
consideration also whether the attestation of 
the Magistrate to these qualities was not suf- 
ficiently given under the existing law by his 
delivering to the Master the tickets of the 
labourers with the Engagement noted, and to 
the labourers, the certificate of their engage- 
ment, which, as we learn from the proceedings 
of the Court below, in the one instance tested, 
were signed by the Stipendiary Magistrate. 
We do not give any final opinion upon the 
point, but we would the more readily have 
taken these facts into consideration since 
there is not here any allegation of the Stipen- 
diary Magistrate having refused to sign the 
contract, but simply a plea raised because, in 
point of fact, the signature is not appended. 

There is more, however, in the absence of 
the signature, than the want of the regular 
and proper, although perhaps not now the 
sole legal method of attesting the voluntary 
nature of the contracts. 

There can be no question that the law re- 
quiring that these contracts of service can 
only be made in presence of the Stipendiary 
Magistrate, has not been altered, except that 
a Substitute may occasionally be appointed to 
act in his stead. The written contract of la- 
bour of old Immigrants, like every other con- 
-> tract, must be signed by the contracting par- 
S ties. The printed form at present in use, pre- 
v^ scribed by the Regulations of 1868, leaves. 
, indeed, no space for the signatures or marks 
^' after the contract proper, and before' the cer- 
^ tificate by the Stipendiary Magistrate, but it 
provides a column in an appended schedule 
for the signature or mark of the Immigrants. 



Had the carefully prepared form of the Or- 
der in Council of 1838, been adhered to, a 
blank space would have been left for the sig- 
natures or marks before the certificate of the 
Stipendiary Magistrate, which, as it certifies 
to the signing of the contract, and uses the 
words ** the preceding agreement " (by a mis- 
print, bower, proceedings is used) certainly 
ought to follow the schedule of names, wajjes, 
and signatures or marks of the labourers. The 
reasons which existed in 1838 for the requir- 
ing that such contracts of labour should have 
special guarantees, are not less strong at the 
present moment. The duration of the service 
may be five years, and in this particular case 
was for two years, while the Orders contem- 
plated only a service of one year in duration. 
Again, the labourer, under Ordinance 16 of 
1862, shall be bound to serve the successor of 
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the master with whom he contracts, should the 
Estate be sold, but onl^ when the provisions of 
the article are embodied in the contract. As 
the ordinary form of contract provided by 
the Government contains this clause, printed 
as if it were a matter of ordinary course, it is 
the more essential to have the guarantee of 
the Stipendiary Magistrate, that this Engage- 
ment, along with the others, was clearly un- 
derstood, and voluntarily entered into by the 
labourer. The law then requires that these 
contracts be signed with the name or mark of 
the contracting parties in presence of the Sti- 
pendiary Magistrate. This is a provision of 
the 8rd section of Chapter II of Orders in 
Council of 1838, which, so far from being re- 
pealed or modified by any subsequent Colo- 
nial law, is re insisted oh by the existing 
form of contract of service. It bears that the 
Master and the Immigrants appeared /* before 
me a Stipendiary Magistrate, and in my pre- 
sence signed their names or marks to the fol- 
lowiog contract of service." Again it is added 
at the conclusion : *^ The preceding agreement 
" was signed by the above named parties in 
my presence." Now without the signature of 
the Stipendiary Magistrate, we cannot say 
that the agreement was made in his presence, 
or that the parties have signed the contract, 
at all. We see, it is true, the name of "Henry 
•Poulin" attached to one portion of the do- 
cument before us, but without the attestation 
of the Magistrate appointed by the law. How 
are we to assume that this is truly the signa- 
ture of the master ? Again, as to the labourer3, 
the proceedings of the court below set forth 
that the contract bears the crosses of the In- 
dians. In point of fact, there are a number of 
small crosses opposite Éie names of the In- 
dians in the Schedule, but they have the ap- 
pearance of having all been made by one 
hand, and to be more like the checking off by 
a clerk of the names, than the marks of the 
individuals mentioned appended by themselves 
in lieu of a signature. Opposite the conclud- 
ing ten names, there is not, even, this small 
mark. At all events, in the absence of the 
signature of the Magistrate who is required 
to attest that the instrument has been signed 
by the labourers, we cannot take for granted 
that the alleged contracting parties have sign- 
ed by mark or otherwise. It may be asked 
whether thi^ subsequei^t handing over of the 
tickets, and the certificate of engagement is 
not sufficient to prove all this, taken in con- 
nection with the words of the Ordinance of 
1867 already quoted that it is ** on the pas- 
sing of an engagement and upon the passing 
of a contract of service " that these docu- 
ments are to be delivered to the respective 
parties. We cannot, however, say whether an 
engagement has been passed, or a contract of 
service has been entered upon, without look- 
ing at the written contract whicù the law re- 
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quires in the circumstances. Griving the tic- 
kets and the certificates their fullest legal im- 
portance» they cannot be held of themselves 
to stand in lieu and place of the written con* 
tract of service required 'by law. They are 
something additional and supplementary to a 
valid contract. On considering what piurports 
to be this written contract of service, we find 
the statutory guarantee required by law to its 
genuincss awanting, viz : the signature of the 
Stipendiary Magistrate to prove that the con- 
tract was made before him, and that the con 
tracting parties had signed by name or mark. 

We have ascertained that Mr. Lamusse the 
clerk of the Stipendiary Court, whose initials 
appear on the contract, has not been autho- 
rized by the Governor in terms of Ordinance 
32 of 1867, to act in lieu and stead of the 
Stipendiary Magistrate. 

In the whol^ circumstances, we cannot hold 
this to be a contract of service of which the 
want of some minor formality could be made 
up by other proof, or by commencement of 
execution ; it is defective in its most essential 
statutory requisite, and we accordingly quash 
the Judgment complained of, and remit the 
proceedings back to the Petty Session Court 
sitting at Pamplemousses to proceed farther 
in the matter of their enquiry, on the footing 
that the document in the proceedings purpor- 
ting to be a contract of service between 
*^ Henry Poulin " and certain Immigrants, 
and bearing to be ot the date of 2nd May 
1870 was not at the time of the Judgment of 
the Petty Sessions a valid contract of service 
binding either upon the master or the servants. 



SUPREME COURT. 



TlBRCB OPPOSITION — ReQDÊTB CIVILE. 

Where a par iy^ feeling aggrieved by a Judg- 
ment given against his father, as head of 
the community, wishes, as heir of his mother, 
to have such Judgment set aside, on the 
ground that it was obtained by fraudulent 
collusion of the Plaintiff and Defendant, 
he must proceed against such Judgment by 
way of *' Tierce opposition " not of " Re- 
quête dvHe.^* 



Before : 
His Honor Sib C. F. Shand, Knight, C. J, 

and 
His Honor Mr. Justice Gorrie. 



E. Pellerbau, — Of Counsel for Plaintiff. 
J. Mercier, — Plaintiff's Attorney. 

W. Newton ] Of Counsel for Defen- 

Hon. E. J. Leclézio ) dants, 

G. A. Ritter, — Defendants* Attorney. 



BUTTIE,— Plaintiff 

ê 

versus 
CAZALEN8 & ors.,— Defendants. 



lOth November 1871. 

This is an Action entered by Victorine 
Amédée, the widow of the late Charles Louis 
Antoine Rooh Buttié, the son, of the district 
of Grand Port, acting in the capacity of the 
legal guardian of the minor children Alicia, 
Marie and Victor Buttié, the issue of her 
marriage with her said late husband, and also 
at the instance of James Buttié of the district 
of Grand Port, son of the said Charles Louis 
Antoine Roch Buttié, against Fonrose Caza* 
lens of the district of Grand Port, Roch Char- 
les Buttié senior, the grand father of the said 
Alicia, Marie, Victor and James Buttié, and 
also against the other defendants having an 
interest in the suit. The object is to set 
aside by way of ** tierce opposition " a Judg- 
ment of this Court, of the llthof Februa- 
ry 1856, obtained at the instance of the de- 
fendants Cazalens against Roch Charles But- 
tié, senior, and which, it is alleged, was ob- 
tained by fraudulent collusion of the said Ca- 
zalens with the said Roch Charles Buttié, se- 
nior, for the purpose of creating a pretended 
right of preference for $15,000 over the pro- 
perty of the community then existing between 
Roch Charles Buttié, senior, and his late wife 
Marie Charlotte Antoinette Duval. 

The minors Alicia, Marie and Victor But- 
tié for whom Madame Charles Buttié the 
plaintiff acts as legal guardian, and the plain- 
tiff James Buttié represents in common with 
certain of the defendants, their grand mother, 
the late wife of Mr. Buttié senior, and as Ca- 
zalens the plaintiff in the old action of 1856 
has lately attempted under the judgment then 
obtained, to levy a piece of ground which 
forms part of the succession of the late Mrs. 
Buttié senior, the present proceedings have 
been taken with the view of opening up that 
Judgment. 

Hon. Leclézio for Cazalens took a preli- 
minary objection to the action, on the ground 
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that the mode of *^ iievie opposition " was 
not opened to the plaintiffs they having been 
represented in the Action of 1866 by Mr. 
Buttle senior, their grand father, who was the 
head of the community existing between him 
and his late wife, and that the Judgment could 
only be attacked by " requite ctctVc." He 
founded upon Art. 474 of the Code A^ Pro- 
cédure Civile which is in these words : " Une 
V '* partie peut fprmer tierce-opposition à un 
'^jugement qui préjudice à ses droits, et lors 
" duquel ni elle ni ceux qu'elle représente 
" n'ont été appelées ;" upon Art. 1421 of the 
Code as showing the right of the husband to 
represent the wife during the community ; up-, 
on the authority of Chau veau- Carré, Vol. 
IV, § 1710 as to the principle of tierce-oppo- 
i%tio7i ; PiGEAU, Vol. I, p. 692.' Merlin, Vo, 
tierce-opposition. Dalloz, Vo. requête civiUj 
No8. 42 and 52, and on Foncet as quoted 
in Dalloz. 

E. Pellereau for the Plaintiffs and W. 
NEvrroN for one of the parties in the cause, 
maintained that tierce opposition was the pro- 
per mode of raising the question, the grand 
children not having been repvesented when 
they alleged fraudulent collusion on the part 
of Cazalens and Mr. Buttié senior their grand 
&ther, in the obtaining of the Judgment. Their 
chief argument in support of this supposition 
was, that creditors although, as a general rule, 
held to be represented by their debtor, can yet 
move to have the Judgment set aside if they 
allege iVaud or collusion on the part of the 
debtor, and that the form of process in such 
circumstances is thai of tierce opposition. The 
authorities cited were DALJ^oz^tierce opposition 
Nos. 65,134. Chose jugée, Nos, 229,243 Ck>n 
trat de Mariage No. 1154. Troplong Con- 
tratde mariage 872-4. Larombière Vol. I p. 
44, Art. 1167. BoiTARD p 83. Rodière & 
PoNT Contrat de mariage p. 163 No. 876. 
Carré-Chauveau IV Q. 1730 and the two 
cases. SiREY 1851, 1 p. 38 and I). & C. 1857, 
II, p. 321. 

It will be obsei-ved that, while Art. 474 of 
the Code of the Civil Procedure excludes 
tierce opposition as a mode of challenging a 
Judgment who represent parties duly called 
at the time. Art. 840, on the other hand, de- 
fining the requête civile provides for the case 
when dot persouel is alleged by those who. 
have been parties or duly called, and this has 
been held to extend also to their representa- 
tives. 

It would seem then, at first sight, that the 
mode of Requête Civile is that pointed out 
by the law to obtain a rehearing in cases 
where fraud is alleged ; when creditors how- 
ever attack Judgments obtained against their 
debtor coUusively with him for the purpose 



of prejudicing their rights, t. e. when they 
avail themselves of the action paulienne of 
Roman law, they have remedy by tierce op- 
position. An author who was not cited at the 
bar, Marcadé Vol. IV, Art. 1167, ph. 21, 
thus treats of the matter. *^ Si la fraude du 
'^ débiteur avait consisté à laisser prononcer 
•' contre lui, par connivence avec ses adver- 
" saires un Jugement favorable à ceux-ci, les 
'* créanciers auraient toujours l'action révo- 
" catoire, et ils l'exerceraient alors en atta- 
'^ quant le Jugement par la tierce opposition. 
" Les créanciers, en effet, peuvent s'opposer 
'^ à ce Jugement qui leur nuit, en se fondant 
'* sur ce qu'ils sont des tiers quant à ce Ju- 
gement, et n'y ont pas été représentés, car 
si, en principe, un débiteur représente né- 
^* cessairement ses créanciers dans ses procès, 
et perd ou gagne pour eux comme pour lui 
même, il est bien clair qu'il n'en est plus 
ainsi, et qu'il devient plutôt leur adver- 
saire que leur représentant lorsqu'il se laisse 
condamner par fraude." 
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And that this mode of procedure is not 
merely accidental to the action paulienne, 
but is founded upon principle we find clearly 
set forth in Merlin an author much relied, 
on in this instance by the Defendants who 
contend that tiei'ce opposition is inapplicable. 
Under the word collusion in the Répertoire, 
after explaining that collusion vitiates in re- 
gard to third parties the Judgments obtained, 
the author proceeds : " Et vainement dira-t- 
" on qn'il en est autrement dans notre juris- 
" prudence ; vainement prétendrait-on qu'au- 
" jourd'hui l'Art. 480 du Code de Procédure, 
" en faisant du dol pcrsonel, à l'exemple de 
" l'Art. 34 du titre 35 de l'Ordonnance de 
** 1667, une ouverture de requête civile con- 
'* trc les Jugements en dernier ressort, ne 
" peuvent être rétractés que par cette voie, 
*^ ce qui entraînerîiit la conséquence que les 
" Jugements de Première Instance ne pour- 
^* ratent dans le même cas, être rétractés que 
*^ par la voie d'appel." 

" il faut bien distinguer le cas de dol 
'* d'avec le cas de collusion." 
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^* Il y a dol dans le sens de l'Art. 480 du 
Code de Procédure, lorsque par des ma- 
nœuvres frauduleusement ourdies au préju- 
dice de son adversaire, l'une des parties 
parvient à surprendre la religion du Juge, 
et il faut, dans ce cas, que la partie con- 
damnée, si elle veut revenir contre le Juge- 
ment, prenne la voie de la requête civile ; 
Pourquoi ?" Parcequc le Jugement a été 
précédé d'une contradiction sérieuse, et que, 
par cela seul, il a, quoique surpris par dol, 
tout le ciuractère d'un jugement proprement 
dit. '* 



154 



DECISIONS OF THE 



[1871 



ii 



*' Mais lorâquUl y a collusion^ c'est-à-dire 
lorsque deux parties se concertent pour en 
*^ faire condamner une au préjudice d'un tiers 
** ou lorsque l'une d'elles et le défenseur de 
** l'autre s'entendent pour faire condamner 
** le commettant de celui-ci, il n'y a point 
** de contradiction réelle, il n'y a point 
" dé Jugement véritable. L'Art. 480 du Code 
** de Procédure ne s'applique donc point à ce 
" cas." And after some farther explanations 
of the principles thus involved by reference 
to the Rom au law, he sums up thus : " La 
" loi reconnait done par là, que lorsqu'il y 
'* a eu collusion, les voies el les délais, soit 
*' de la requête Civile, soit de l'appel, n'ont 
'• pas lieu, et ne courent point même à l'égard 
*' des parties qui ont été représentées sous 
*^ l'instance jugée coUusoîrement." 

The opinion of Chaxjveau in his com- 
mentaries on Carré as quoted by the Defen- 
dant, is undoubtedly opposed to this view, 
after entering into a discussion of the prin- 
ciple's on which tierce opposition is based, and 
demonstrating to his own satisfaction that 
the framers of the Code did not know their 
own minds when finally adjusting the terms 
ot Art. 474, he concludes : " Ainsi donc, en 
cas de. coUusisn, de fraude ou de dol, la 
partie lésée par le Jugement obtenu aura le 
droit d'appel, si le Jugement n'est qu'en 
■premier ressort, et la voie de la requête 
" civile, s'il est au contraire en dernier res- 
** sort, ou si la décision opposée est un arrêt." 
And in a subsequent passage he shaw^s the 
working of his system by saying : " Pour ne 
*' donner qu'un exemple, nous dirons que ce 
n'est pas, selon nous, dans une procédure 
de tierce opposition que doit se vider la 
'* question de savoir si un créancier a été re- 
*' présenté par son débiteur, mais dans une 
" procédure ordinaire au moment où l'on veut 
" opposer à un créancier la chose jugée avec 
*' son débiteur chose jugée qu'il repousse en 
*' prétendant qu'elle ne réunit pas toutes les 
'' conditions de l'Art. 1351 du Code Civil." 
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We may well doubt whether Mr. Chal- 
VEAU is a safe guide on this occasion when 
we find him on the one hand confoimding the 
dol personel referred to in Art. 480 providing 
for the requête Civile, with that fraudulent 
collusion of a legal representative which Mer- 
lin contends can neither be brought forward 
by way of appeal nor of requête Civile, and 
when we find him, on the other, enuncia- 
ting an opinion directly contrary to that 
of two such deservedly esteemed authori- 
ties as Larombière and Marcadé, that 
tierce opposition is not the mode for putting 
in force the remedy of the action paulienne. 
The authority of Dai.loz, Vo tierce opposi- 
tion No. 1S4 is distinct that ivhereas heirs 
drawing their rights irom their author^ and 



thus as it were being a continuation of his 
legal personality, cannot have the remedy of 
tierce opposition ; that it would be otherwise 
if the Judgment were attacked by the heirs 
on account of the fraud or collusion committed 
by their author to their prejudice. 

It was, however, fturther contended by Hon. 
Lbclézio for tiie Defendant Cazaleos that 
the action paulienne was a special remedy 
given to creditors by Art. 1167 of the Code, 
and that no similar privilege had been granted 
to heirs legally represented, and he dealt 
strongly upon the extensive powers which 
husband have to represent and to deal with 
the goods in community during the joint Uves 
of the spouses. His argument went the 
length, under this head, of contending that 
even for the fraudulent acts of the husband, 
the wife, ,and consequently the wife's repre- 
sentative» had no remedy, the more specially 
at least, as the fraudulent collusion here was 
not alleged to have been done for the purpose 
of deceiving the wife, or prejudicing the com- 
munity, but for the purpose of preserving the 
common property from legal seizure. 

The law, how^ever, in giving the husband 
very extensive powers, does not go the length 
contended for by the Defendant. The quali- 
fications on his"^ exorbitant power as it ha« 
been called, are very well put by Rodière 
and Pont in the second volume of their trea- 
tise on the contract of marriage cited by W. 
Newton for the party he represents. It 
amounts generally to this, that the husband 
cannot use his legal power for fraudulent pur- 
poses connected with the community, and 
that if he does, the wife or her heirs can 
avail themselves of all le^al remedies, to free 
themselves from the prejudice. The decision 
of the Court of Colmar cited from Sirky 
1857, II p. 321 is also very instructive on 
this point. On general legal principles, we 
should have been disposed to hold that no 
collusively fraudulent act of the husband 
could be held to bind the wife or children, 
but at all events, we have no difficulty in I 
accepting the doctrines as laid down by these 
authorities. It is not the husband who in the 
present case is said to be taking advantage of 
the alleged fraud, but the person, a strai^r 
to the Inheritance, with whom the fraud is 
said to have been collusively arranged and 
put in force. He, therefore, is in the position 
of one who is endeavouring to take, advantage 
of his own delect, and looking at the broad 
allegations of the Plaintiff, which in disposing 
of this preliminary point, we must assume to 
be capable of proof, we sustain their right 
to challenge the Judgment complained by 
way of tierce opposition ^ reserving, in the 
meantime, the question of the costs of discus- 
sion which has taken place. 
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SUPREME COURT. 



Accounts. 

Circumstance under tchich the Court found 
the Plaintiff entitled to the Balance of 
account hj him claimed from Defendant, 



AJUM GOOLAM HOSSEN,— Plaintiff, , 



versus 



MAAIODE BABQO,— Defendant. 



Before : 



His Honor Sir C. F. Shaxd, Knight, C. J. 

and 
His Honor Mr. Justick Bestel. 



G. GuiBERT, — Of Counsel for Plaintiff. 
G. A. RiTTER,— Plaintiff's Attorney. 

E. Pellereau, — Of Counsel for Defendant. 
A, Rohan, — Defendant's Attorney. 



^ilst November 1871. 

This is an Action in wliich,as it now stands 
before the Court, by amendment and consent 
of parties, all questions of account aiising be- 
tween them aro held to be embraced from 
18th May 1862 to 25th June 1869. The 
Plaintiffasks payment of the sum of $2,573.26 
as th^ balance due to him takinjç into consi- 
deration a sum of $ 681.50 arising out of a 
separate transaction in 1^66. The Defendant 
not only denies that there is any balance due, 
but contends that on a proper statement of 
account the balance will be found to be in 
his favor. A considerable amount of documen- 
tary evidence has been ])roduced and witnes- 
ses have been examined on both sides. The 
parole evidence is contradictory and conflict- 
ing on some points, but making the «best 
we can of the evidence as a whole and taking 
all the surrounding circumstances into consi- 
deration, \vc shall now proceed to deal in their 
order with the various Items in the Plaintiffs' 
demand amounting to thirty in number. 



The Defendant has admitted the follow- 
ing items : 

'atemNo. 5 $139.67 

*^ Six accepted accounts forming : 

'* Items No. 6 to 11, both inclu- 
sively 3240.73 

" Item No. 18, money lent 70.00 

No. 19, Do 220.00 

" Items 26, 27, 28 for Simonet's 
fees 52.60 

** Item No. 20, for payment by A. 
'* Goolam Hossen to Oriental 
''Bank 627.12 

" For Sulliman Vaya's account, 
" mentioned in Items 21, 22, 23, 
*' 24, 25 and 29, together with 

'' costs paid to Peirot 497.70 

" but only if A Goolam Hossen 
" satisfies the Court that he has 
" paid Sulliman Vaya. 



$ 4847.72 
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Looking at the Defendant's admissions, the 
only point with which we have to deal here is 
this : Are we satisfied that the Plaintiff has 
'really paid the different sums due on account 
of Sulliman Vaya. This is the only matter in 
connectîon with this part of the case which the 
Defendant disputes. Now, we have, in the 
first place, the Plaintiff's Chief Clerk, swear- 
ing that the items in question all appear re- 
gularly entered in the Plaintiff^s business 
books, which we think have fairly stood the 
test of cross-examination by the Defendant's 
Counsel. Then we have the Defendant's own 
admission on oath '' that the Plaintiff claimed 
'* from me 50 and odd dollars for costs which 
" he has paid for me to one Sulliman Vaya at 
*' the same time as an account which he had 
paid for me. These costs paid to Sulliman 
Vaya were added to the 627 and made the 
whole total of $ 679 for which I gave the 
*' five bills, " &c. It is shown that the De- 
fendant was sued for the debt by Sulliman 
Vaya, who is now dead, and in a commercial 
affair of such a nature, the possession of the 
documents coupled with the above facts sa- 
tisfies us that he paid the amount ; the Plain- 
tiff, therefore, will have credit of this sum of 
$ 497.70. 

Articles 1, .2, 3, 4, 12, 14, 15 and 16 of 
Plaintiff's account have not been admitted by 
the Defendant, but after giving full attention 
to the various witnesses of the Defendant in 
this part of the case, wo think they are suffi- 
ciently proved by the oath of the Plaintiff's 
Chief Clerk who speaks to the sale and deli- 
very of the goods coupled with the entries du- 
ly appearing in Plaintiff's business l)ooks. The 
Defendant has not produced any of his busi- 
ness books, excepting a pass-book with the 
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Boyal Bank of India^ commencing Slst March 
1865 and ending S4th August 1866. He says 
that all his business books were destroyed in 
the hurricane of 1868, but this has not been 
proved to our satisfaction. We hold that the 
Plaintiff has established liis claim to ask pay- 
ment of the above items. 

We do not think that item No. 17 amount- 
ing to $ 8.95 has been proved. It appears in 
the Plaintiff's books, but no farther proof of 
its existence has been given. The entry, in 
the Plaintiff's books by itself will not do. 

There is another item of considerable amount 
regarding which there has been a good deal 
of discussion and which does not figure in the 
Plaintiff's account. It is a cheque for the 
gum of $ 681.50, and the plaintiff says that 
this draft is connected with the discount of an 
accepted account, the original amount $672. 
47 having been handed over by the Plaintiff 
as an advance to the Defendant. We think 
that the evidence produced establishes that 
the Defendant really got the benefit of this 
latter sum of money advanced from the funds 
of the Plaintiff and was consequently bound 
to repay it, which he did by the cheque for 
the above sum of $ 681.50, corresponding al- 
lowance being made for the interest, with the 
former sum. 

Striking the balance, we find that the Plain- 
tiff is entitled to Judgment for the sum of 
$ 2,564.31, with interest at the rate of 12 o/o 
from the date of the action. 

The inquiry has been somewhat embarrassed 
by the conduct of the Plaintiff who, formerly, 
viz : in 1866, sued the Defendant for payment 
of the balance due to him, in which Action 
several of the earlier items now claimed were 
not included, and in the present suit also the 
whole of the claims of the Plaintiff were not 
originally set forth. Altho' therefore the Plain- 
tiff has been substantially successful before us, 
we shall only allow him 2/3 of his costs, as 
they shall be taxed by the Master. 



BONIEUX,— Plaintiff 



versus 



SUPREME GOaRT. 



Costs, — Counsel's fees, — Request of 

SKILL witnesses, — ReVIEW OF MaSTER's 

Taxation. 

Circumstances under which the Court in re- 
viewifig the taxation of the Master allow- 
ed £ 120 to the Counsel and £ 118 to a 
skill witness for his Report. 



BLYTH Brothers, — ^Defendants. 



Before : 

His Honor Sir C. Farquhar Shand, Kt., 

« 

Chief Judge, and 
His Honor Mr. Justice Gorrie. 



J. GuiBERT, — Plaintiff's Attorney. 

G. A. RiTTER, — Defendants' Attorney. 



Z\st November 1871. 

The parties by their attornies appear before 
the Chief Justice and ask him, with the view 
of saving the delay and expense of going 
before the full Court, to dispose of the objec- 
tions which the defendants have to the account 
of Costs as taxed by the Master. 

CHIEF JUSTICE. 

Having fully heard the attornies on both 
sides upon the Report of the Master on the 
Bill of Costs in this case and carefully consi- 
dered the various i)oints raised before me, I 
find that the only matters in that RepŒl 
with which I consider that I have reason to 
interfere are: lo. The fees paid to Plaintiff's 
counsel, viz : £ 10. 10 and £ 200. 2o. The 
sum of £ 24. 3. allowed to Mr. Gondrevilk 
for his Report. 

1st As to the fees allowed to Counsel I 
think looking at the whole circumstances, 
that the sum of £ 200. ought to be reduced 
to £ 120. 

2ndly. That the allowance to Mr. Gondre- 
ville should be reduced to £ 18. No Costs in 
this application. 

Dr. leery has written to the Court stal 
that his outlays in the preparation of 
Report amount to £ 18, and leaving the amoi 
of his fee to be fixed by the Court. 

Mr. Justice Gorrie concurs with me 
thinking that one hundi*ed guineas will be 
proper fee. 
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BAIL COURT. 



Pbivilege, — Lbase^ — Sale of moveable 
PROPERTY, — Transfer of sale price, — 
Revendication by the Landlord, — 
Appeal from a Judgment of the Dis- 
trict Court. * 



Where the lessee has sold to a third party 
and removed from the property leaded y the 
moteahle ejects which he had placed there* 
on, and trans/erred by a regular deed to 
another party the sale prive of svch move- 
ahlc effects before the Landlord has made 
any revendication of such moveable effects 
or sale price, such Landlord has lost all 
privilege or right whatsoever on the said 
moveables and on the price t^ereoj. 



VEE SAMINADEN,— Appellant, 



versus 



V 



ROUSSETTY and Anor.— Respondents. 



BefoTre : 
His Honor Mr Justice Bestel. 



W. NinvTON, — Of Counsel for Appellant. 
A. PiTOT, — Attorney for Appellant. 

H. Galea, — Of Counsel for Respondents. 
G. Tessier & M. Sauzier, — Respondents' 

[Attornies. 



2Qth November 1871. 

In the argulnent of this Appeal great stress 
was laid by the Appellant's Counsel W. New- 
ton on the state of matters before the District 
Magistrate. He contended that Judgment 
had been given on a point which had never 
been argued before him, on which Appellant 
bad no opportunity of being heard. 



In support of this statement, he contrasted 
the Clerk's notes of the proceedings with the 
account given of those same proceedings by the 
Magistrate. On the oth^r hand, H« Galea 
for Respondent Roussetty, maintained the 
contrary proposition that the District Magis- 



trate's notes of the case which were of far 
greater weight than those of the clerk, clearly 
established the fact of his having had before 
him whether expressly or impliedly the point 
alleged never to have been raised in the 
Court below. 

The Garnishee J, O. Baptiste contented 
himself with abiding by the decision of the 
Court. 

In dealing with the contrary allegations of 
the two principal parties to this Appeal, it 
appears to me immaterial for my present pur- 
pose to enquire into the correctness of the 
assertions of either party. And with the 
views to prevent further litigation between 
them, I propose to enquire how far the Dis- 
trict Magistrate was waiTanted in impliedly 
settins: aside the transfer by Poonoosamy to 
Vee Saminaden the Appellant, of the sum 
due by Baptiste as the purchase price of the 
several implements put by Poonoosamy on 
the land leased for the purpose of working 
the lime kilms and as a guarantee for the 
payment of the rent of the landlord (the 
Respondent.) 
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•' Les créances privilégiées sur certains 
meubles sont : les loyers et fermages des 
immeubles. Le propriétaire peut saisir les 
meubles qui garnissent la maison louée ou 
la ferme de tout ce qui sert à l'exploitation 
de la ferme lorsqu'ils ont été déplacés sans 
son consentement et il conserve sur eux son 
privilège pourvu quHl ait fait la revendi- 
cation, savoir : lorsqu'il s'agit du mobilier 
qui garnissait une ferme, dans le délai de 
quarante jours ; et dans celui de quinzaine 
s'il s'agissait do meubles garnissant une 
maison." Art 2102 C. C. 



In order to the exercise of such privilege 
or preference, two conditions are required by 
the law. lo That the moveables should have 
been removed without the consent of the 
landlord. 2o. And when so removed that the 
landlord should have revendicated the same 
within the time prescribed by Art. 2102 C. C. 
so as to bring them back into the possession 
of the tenant for the purposes of his privi- 
lege. 

In this case that the moveables have been 
removed without the consent of the landlord 
has not been denied ; the first condition is 
thus realized. 

But not the 2nd condition, for it was admit- 
ted at the Bar that no recendication had been 
made by the landlord, of the moveables so re- 
moved without his assent and knowledge. It 
was nevertheless contended that in the absence 
of this 2nd condition, the landlord had not for. 
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feited his privilege on the price of the move- 
ables sold. That if the landlord could not 
exercise his privilege on the very moveables 
affected thereto, the privilege being, never- 
theless, still in existence, was to be enforced 
on the sale price of such moveables, and as- 
suming for arguments' sake the loss of the 
privilege both on moveables or the price 
thereof, the Respondent was nevertheless a 
chirographic creditor of Poonoosamy and 
would be entitled, as such, to share pari passu 
with Vee Saminaden the funds attached in 
the hands of J. O. Baptiste, the debtor and 
garnishee. 

No direct text of law could be quoted in 
support of the above proposition. No judg- 
ment of ihe FrcTich Courts nor of this Court 
wore referred to and to the best of my belief 
this is the 1st time the point was ever mooted 
before this Branch of the Supreme Court. 
Nor have I found any thing having any bear- 
ing on the question, many of the numerous 
commentators of the Civil Code but in Pont 
on privileges' and mortgages, Vol. 1 page 111 
No. 149. " Le privilège, says that commen- 
tator, affecte la chose m^me qui a été vendu 
et dont le prix iCa pas été payé, seulement 
comme il ne constitue en dflnitive qu'un droit 
de préférence sur le prix de la chose, il est vrai 
de dire qu'en réalité, il s'exerce sur le jprix. 
Par exemple Pierre a vendu à Paul une col- 
lection de tableaux, ces tableaux sontla^Ao^e 
même affectée au privilège de Pierre. 

Mais Jacques, autre créancier de Paul, fait 
saisir ces tableaux qui ensuit*» sont vendus 
aux enchères, il est bien évident que Pierre 
viendra en vertu de son privilège de vendeur, 
exercer son droit de préférence sur le prix qui, 
ainsi et par la force même des choses, sera 
affecté au paiement de la créance. Ceci ne 
peut souffrir aucune difficulté. 

** Ajoutons que quand à nous, il n'y aurait 
pas difficulté non plus si au lieu de la saisie 
et de la vente que nous venons de supposer, 
nous étions en présence d'une revente faite à 
l'amiable : ainsi Paul, dans l'hypothèse qui pré- 
cède, a-t-il revendu à Jacques les tableaux de 
Pierre, nous estimons que celui-ci axna le 
droit, non seulement de frapper d'opposition 
le prix dû par Jacques mais encore de se faire 
coUoquer par préférence sur ce prix, en vertu 
de son privilège de vendeur non payé. Nous 
trouvons cependant sur ce poini des autorités 
fort graves en sens contraires. Mr. Valette 
notamment, whose reason are carefully gone 
into and refuted by Poxt who concludes his 
arguments against Vahette's theory in these 
words : " Concluons donc que si les choses sont 
entières, c'est-à-dire si le prix de la revente 
est dû, s'il est libre et complètement dégagé 
de toute affectation spéciale, de toute déléga- 



tion régulière, ce prix à l'égard du vendeur 
primitif, tient évidemment lieu de '* la chose 
'' et doit comme elle rester affecté au privilège. 



t< 



Telle fut la pensée émise par la Cour de 
'* Rouen dans les observations qu'elle présen- 
** ta sur les projets de reforme hypothécaire 
*' préparés en 1840. En conséquence la Cour 
*^ propose 4'àjouter après ces expressions de 
** notre Art. où si le prix de la revente qui 
*' en aurait été faite est encore dû, et qu'il 
•* s'agisse de la distribution," mais si cette pré- 
" cision n'est pas dans la loi, la force même 
'^ des choses veut qu'elle y soit supplée ** 
C'p. 113). 

Some thing to the same purpose though not 
so explicit may be found in Dalloz, Rep. 
(Vo. Prit :)• 

In order, however, that the privilege of the 
vendor (or of the landlord) for I see no dif- 
ference between those two privileges allowed 
by one and the same Art. 2102, C. C, should 
pass on from the goods sold to the price 
thereof, the main thing is that matters be 
entire, that is in the language of Pont that 
the sale price be free from any special affecta- 
tion and from any regular assignment (dele- 
gation). In this case, however, the sale price 
due by J. O. Baptiste have been assigned to 
Vee Saminaden, but unpaid and still *in the 
hands of Baptiste. • 

Is that transfer such a special affectation 
and regular assignment or delegation of the 
purchase- price attached as to foreclose the 
Respondent from falling back upon the still 
unpaid price to be paid her rent by preference 
to the Assignee Vee Saminaden. 

The Muaristrate has decided that such was 
the importance of the landlord's privilege 
that he has not hesitated to validate the 
attachment of the monies in the hands of 
Baptiste, thereby transferring the privilege, 
from the moveables affected therewith to the 
price thereof even in the abueuce of any 
revendication. 

By sucli validation, he has necessarily 
though not in terms, at least by implication, 
decreed the nullity of the transfer to appellant, 
without any opportunity being given to the 
latter of supporting the transfer made to him. 

This conclusion has boci criticised by the 
Appellant, on a twofold ground. — lo. The 
moveables alone arc affected with the privi- 
lege, unless revendicated after removal or sale. 
2o. No revendication having admittedly been 
made, the landlord lost his ])rivilege or 
right of preference and has no right therefore 
to attach the monies specially affected to the 
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payment of the debt of Poonoosamy to Vee 
Saminaden and regularly delegated or assign- 
ed to the latter^ who^ alone^ is entitled to the 
" whole amount of the monies attached. Galea 
supported the decision of the District Magis- 
trate and argued that this privilege was much 
on a par with the privilege on a real Estate. 
The creditor who has lost his privilege through 
the absence of an inscription may, on an ins- 
cription taken at a later stage^ come in not as 
a privileged creditor, it is true, but as a mort- 
gage and be collocated at the date of his ins- 
cription at the " Ordre " of the sale price. In 
the absente of any privilege or mortgage ins- 
cription, he is to be ranked as a chirographic 
Creditor and as such entitled to share pari 
passu with the common creditors any sum 
which remain undistributed. Why should a 
worse po$iition be made to the landlord ? 

JUDGMENT : 

Reasoning by analogy, revendication is to 
moveables what an inscription is in reference 
to Immoveables. Revendication is the means 
traced out by law for securing the privilege 
allowed by Art. 2102, C. C. on the moveables 
themselves. An inscription the means of se- 
curing the privilege on immoveables. No 
revendication, no inscription ; the privilege is 
lost : if an inscription be taken at a later date 
the Creditor, if still in time, may claim to be 
collocated at the *^ Ordre," at the date of 
his Inscription, and in default of any such 
inscription to come as a chirographic creditor 
to share pari passu with the ordinary creditors 
the balance, if any, which might remain in 
the hands of the Master, for distribution. 

Is it to be the same with regard to the 
price of moveable subjects ? The attachment 
of the sale price is a good substitute for a 
late taken inscription tliough exposed to the 
same disadvantage if made at too late an 
hour, if the wliole sale price has been distri- 
buted amongst the debtor's creditors, or if 
that price has been regularly delegated or 
assigned to one of the creditors. 

Unfortunately for the Respondent in this 
case, the whole sum attached has been assign- 
ed to Vee Saminaden by Poonoosamy, and 
until it be shewn to have been so assigned in 
fraud of the Appellant's rights, I am bound 
to hold the assignment to be good. 

This Appeal mast therefore be allowed and 
the judgment of the Court below is accoid- 
ingly set aside but without costs of Appeal, 
this being the first time the point was ever 
taken before any of the Colonial Courts. 



BAIL COURT. 



Oral evidence. — Çeginnixg of written 
PROOF. — Appeal from a judgment of 
District Court. 

A Receipt given by the Plaintiff to Defen- 
dant^ and purporting thai it is given in 
part payment of a debt amounting to a 
larger sum, is not y although produced in 
Court by the Defendant duly summoned 
thereto^ a beginning of written evidence 
emanating from the debtor and which, in 
compliance with Article 134 of the Civil 
Code, authorizes the Plaintiff^ to prove by 
Oral Evidence the existence of the debt the 
payment whereof is claimed by him. 



R A FFIN ,— Appellan t 



versus 



G UN PUTII,— Respondent. 



Before : 
His Honor Mr. Justice Bestel. 



E. Pellereau, — Of Counsel for Appellant. 
G. Tessier, — Appellant's Attorney. 

V. Delafaye, — Of Counsel for Respondent. 
E. Ganaciiaud, — Respondent's Attorney. 



29M November 1871. 

On this appeal from a Judgment of the Dis- 
trict Court of Port liouis, a threefold grie- 
vance was complained of by the appellant, 
lo. Because the Magistrate has wrongly de- 
cided that a receipt (No. \) produced by the 
respondent on summon by the plaintiff did 
not prove the agreement between parties. 2o. 
Because even admitting that such receipt was 
no proof *^ per se " of such agreement, and of 
the claims founded therein, the plaintiff 
should have been allowed to complete the 
proof of his claim by witnesses. 3o. Because 
the Magistrate had put a wrong construction 
upon Article 184 of the Civil Code upon 
which Article he had based his Judgment. * 

The sum claimed below ($175) was the ba- 
lance of a larger sum of %''Z^b alleged to be 
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due to the now appellant by the now respon- 
dent, who was alleged to have paid $60 in 
part payment of the larguer sum, thus redu- 
cing the larger sum to the $175 claimed.' 

In proof of the debt the now appellant 
wished to jmt in the receipt No. I aî)overaen- 
tioned, which he hiid called upon the now 
respondftiit lo produce into Court and which 
was produced by his Counsel Delafaye under 
all legal reservations. 

The receipt so produced be it observed is 
not in the hand-writting of respondent, but of 
the appellant, nor docs it bear the signature 
of the respondent. However, he had the re- 
ceipt in his possession, and only produced it 
when and because he had been called upon 
to do so. 

TheToccipt produced, as already observed, 
is in the hand writing of and signed by Rafiin 
the now appellant and runs thus : " Reçu de 
Monsieur Gunputh (the now respondent) la 
somme de cinquante piastres à valoir sur la 
somme de %22b dont le reste est payable de- 
main Mercredi, <> Septembre. 

Le dit reçu est pour une péniche que je lui 
est vendue. Port-Louis, 5 Septembre 1871. 
(Signed) Jques. Raffin." 

Brown for the plaintiff in the District 
Court, called upon the defendan tnow res])on- 
dent Gunputh, to produce the receipt above- 
mentione(l, which %vas finally produced by 
Delafaye of counsel for. the then defendant, 
and put in evidence by Brown in support of 
appellant's demand as a full proof thereof, and 
and if not at least as such a " commencement 
de preuve par écrit " as entitled him to resort 
to parol evidence to complete his proof of the 
transaction l^etween parties. • This parol evi- 
dence was refused and, Brown moved for 
Judgment against his client, Judgment was 
accordingly entered for the now respondent. 
On appeal Pellereau followed the same line 
of argument as Brown in the Court below 
and maintained his right to parol evidence in 
case th« Court (>hould not be of opinicm that 
the receipt put in was of itself full proof of 
appellant's claim. 

The receipt, was it alleged, had been in the 
possession of Respondent. It was produced by 
him in Court, so far as it may be said that it 
emanated from him. Art. 1347 C. C. does not 
require that the " commencement de preuve " 
should be in the Defendants hand wi'iting, or 
that, it should bear his signature or initials 
but merely that it should emanate from him. 

Delafaye maintained the same line of ar- 
^ment as before the District Magistrate, con- 



Sf 



tending that the '* commencement de preuve 
should emanate from the party sued or repre- 
sentative of his and not from the party. 



The fact of Respondent having produced 
thé receipt called formerly proved his posses- 
sion of the receipt, and. not that the receipt 
emanated from him. It indeed really emanat- 
ed from his custody, or from his hands, but 
the emanation contemplated by Art. 1345 
C. C. to be either a complete proof of the al- 
leged transaction between parties, or sufficient 
to warrant parol evidence is of a quite diffe- 
rent character, and must be the work cf the 
party sued or of his representative whether 
signed or not bv the Defendant (see M arcade 
Art. 1347— Vol. 5 page 129. § III. 



JUDGMENT : 



I am cleai'ly of opinion that the receipt 
produced, however likely it may render the 
transactions thei*çici referred tQ, does not ema- 
nate from the respondent*! t ca^nnot be, there- 
fore, a full proof of the therein alleged sale, 
nor can the appellant be allowed to supple- 
ment its efficiency by parole evidence. 



The receipt put in is neither written nor 
signed by him, nor by any representative of 
his, nor oy any competent public officer but by 
the appellant an alleged creditor. 



Its production i» ^hc (îourt below by the 
now respon<lent goes no further than proving 
his possession of the receipt, but can in no 
wise prove the receipt to be his act and deed, 
or in other words to iiave emanated from him, 
a fact belied by the very receipt produced. 



To come within the exception of Art. 1349. 
C. C. two conditions are required, lo. That 
the written act should emanate from the 
defendant in the cause. 2o. That such written 
act should render likely the allegation of the 
Plaintiff. In default of either, parol evidence 
must be refused, and in this case the receipt « 
produced renders probable the alleged sale, 
but its emanation from the defendant or a 
representative of his failing. I must and I do 
therefore refuse the parol evidence contended 
for, and accordingly dismiss this appeal with 
costs, and affirm the Judgment of the Court 
below. 
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Evidence, — Act of Death, — Non Joinder, 
— Interdiction, — Judgment by de- 
fault, — Peremption. ' 



Where (he Plaintif had used all due dili- 
gencCy both here and abroad ^ to procure the 
Act of Death of his father and could not 
obtain the èame, the Court allowed him to 
adduce Secondary evidence thereof. 

The Defendant having argued that there was 
no evidence adduced by the Plaintiff s^ in 
the suit, to prove that they were the sole 
heirs of their late father, and having rai- 
sed the plea of non-joinder, the Court ruled 
that the Defendant was bound, before 
issuing such plea, to bring sufficient éviden- 
ce to raise the presuniption that other heirs 
of the deceased ougnt * to hane been made 
parties in the cause. 

The interdicted person, alone ^ is entitled to 
argue that the Judgmejit of interdiction 
hating been givcti by defauU has lapsed 
a7id is null for want of execution thereof 
within the six months next ensuing from 
its date^. 



MILLIEN, & ors,— PJaintiff. 



versus 



D. GALEA,— Defendant, 



Before 
His Honor Sir C. Farquhar Shand, C. J. 



and 



His Honor N. G. Bestel, First Puisne Judge. 



P. L. Chastellier, — of Counsel for Plain- 
M. Sauzier, — Plaintiffs' Attorney, [tiffs.- 

H. Galea, — of Counsel for Defendant. ^ 
E- DuviviBR, — Defendant's Attorney. 



. f 



I2th December 1871. 

This was an Action entered lo. by Charles 
MillicD^ acting as dative guardian to Héloïse 



Eléonoro Louise Riecaud, widow of Edouard 
I^ecoq, interdicted by a Judgment of the late 
Court of First Instance of this Colony, of the 
Hth February 18-J4, the said Charles Millien 
authorized to enter the present action by a 
family Council of the 18th April 1864. 

2o. Emilie Eléonore Lecoq, the duly au- 
thorized wife of tha said Charles Milli(»n, and 
the latter for the authorization of his said 
wife and the validity of the proceedings. 

So. Fëlicîe Louise Ijccoq, widow of Louis 
André liCclair, «absent from this (Jolony but 
therein duly represented by the said Charles 
Millien the wife, against Dominique Galea. 

The Plaintiffs alleged themselves to be the 
true and bona fide owners of the plot of 
ground of the extent of 56 acres or there- 
abouts, in the Deo^laratiou «leseribèd, and 
belonging for one half to the said widow 
Edouard Lecoq, and the other Plaintiffs for 
the other half, each for one fourth, as sole 
heiresses and representatives of their late 
father Edouard Lecoq who had purchased 
the said plot of ground on the 8th November 
1820 at the bar of the late Court of First 
Instance,and coni])laiu that the said Defendant 
Galea, without light and title whatsoever 
conferring on him tljc ownership of the said 
plot of ground^ has used and enjoyed the 
same for eight years past and deprived the 
Plaintiffs from the use and enjoyment thereof, 
on the pretence of lus being the owTier of 
the said plot of ground, from which he has 
unlawfully derived profits, though without 
right or title to the said land. 

The Declaration concludes with the prayer 
that the Court here do order : lo. That the 
said Defendant immediately do quit, relin- 
quish and abandon the enjoyment and occu- 
pency of the said plot of ground illegally and ' 
unlawfully occupied by him ; thai the said 
plaintiffs be put and maintained in quiet pos- 
session thereof by all legal ways and means ; 
3o. that the Defendant be condemned to pay 
to them the sum of $ 6,000 as damages, with 
all costs of suit ; and further that the Judg- 
ment to be giveh in this cause be enforced by 
caption and imprisonment of the Defendant's 
body, according to law. 

The Defendant, after a denial of any right 
of action by the Plaintiffs, traverses the De- 
claration in all its points, especially denying . 
Charles Millien^ one of the Plain tiffii, lo he 
the dative guardian of the said widow Lecoq, 
and to have been authorized by a Family 
Council to bring the present action ; that the 
said Charles Millien is the lawful representa- 
tive in this Island, of widow André Leclair, at 
least for the purposes of this present action ; 
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that at all events, upon the face of the declar- 
ation, the said Millien the wife is not quali- 
fied to prosecute the present action : that the 
Plaintiffs are not owners of any land in the# 
use and occupation of the Defendant for the 
last 8 years; that all the land in his posses- 
sion are anîl have been so possessed in virtue- 
of title-deeds conferring on him tlie owner- 
ship of the said lands. Ho afterwards pleads 
a prescription of 30 years, next a presaiption 
of 10 years, as a bar to this action, and denies 
his liability to the damages and personal ar- 
rest prayed for, and prays for the dismissal of 
Plaintiff's action with costs. 

Thereupon issue was joined. On the day of 
hearing. Galea, for the Defendant, look several 
preliminary objections which were successi- 
vely dealt with and disposed of by the 
Couit.- 

It was contended : lo. that tliere was no 
legal evidence before the Court, of the death 
of Edourd Lccoq. After liearing ChastelliEb, 
the Court overruled that objection, on the 
ground that the Defendant had used all due 
diligence, both liere aiid abroad, to procure 
the best evidence of the death of Lecoq, the 
father of Plaintiffs, (viz.J the certificate of 
his death.. That next to that best evidence, 
which they failed in procuring, they had laid 
before the C'ourt such secondary evidence of 
the death as to leave on the mind of any 
unprejudiced person no doubt whatever of 
Lecoq's death. 

The next preliminary (objection is the non 
joinder of all the heirs of decease in this ac- 
tion ; —That there was no evidence of the 
present Plaintiffs being the sole heiresses of 
their deceased father ; — That, in the absence 
of any such evidence, the Court cannot help 
allowing the plea of non joinder» 

CiiASTELLiER having stated most emphati- 
cally that the two ladies in the cause were the 
only heiressess of deceased Lecoq, and addu- 
ced many facts in confirmation of his coiiteji- 
tion. Galea, was asked by the Court whether 
he was prepared with sufficient evidence to 
raise the presumption of there being any 
other child or children besides the two daugh- 
ters, now Plaintiffs, entitled to a share in the 
succession of the late 1 ecoq. This question 
being answered in the negative, this second 
objection for non -joinder was then overruled. 

It was objected by Galea, on the 8rd place, 
that the alleged fnterdiction of widow Lecoq' 
was not legally proved, and the evidence ten- 
dered, Tiz : the Judgment of interdiction, was 
null in law, which being moreover a Judg- 
ment by default, had lapsed for non execution 
within the six months next ensuing from its 
date. 



All the necessary legal requirements for 
the validity of the Judgment of interdiction 
by «default tendered are apparent, said Chas- 
TELLiER, on the face of the Judgment. The 
judgment of Interdiction Bears the date of 
the 17th February 1834 and was partly exe- 
cuted, -as shewn by the service of it on the 
party interdicted, by Usher specially appointed 
for such service by the late Tribunal of Jst 
Instance, and whose return bears date of ^th 
February 1884. . The Judgment was posted 
up on the said 24th February 1834 at the 
Notary's Chamber. — Tt was not appealed from 
by the only party entitled to do so, viz : the 
interdicted party widow Lecoq. Next came the 
appointment of a guardinn and sub-guardian. 

The inability of the v^idow Lecoq to give 
the consent, required by law^, to the marriage 
of her two daughters, led to the appointment 
of a guardian ad hoc for the purposes of the 
marriage of her daughtLcrs. 

Further, in 18G0, Charles Millien was ap- 
pointed Guardian tu the interdicted widow 
Lecoq in the stead -of a previous guarclian, 
Jacques Lefèvre, deceased. 

But what right has Galea to quarrel the 
validity and due • execution of the Judgment 
of Interdiction given by default ? none. The 
interdicted party widow Lecoq is or was alone 
entitled to do so and she has never done it. 

Chastellier quoted the text of Art. 89 
of the Code of Civil Procedure and the opi- 
nion of Chauveau -Adolfhe on Caere — 
Question 3031. Vol 8. p. .^13. "Un autre que 
Pinterdit pent il interjeter appel du Jugement 
qui a prononce l'interdiction ? " — which he ans- 
wers negatively in these words : " Non puis- 
que l'art. 894 ne désigne que lui.V H faut 
donc, dans ce cas, que l'appel soit l'ouvrage 
propre et personnel de l'interdit." . He next 

• refutes the contrary opinion of Pig eau and 
Delaporte and concludes with these words: 
** En effet, l'interdit est le sciJ qui ait intérêt 
à se plaindre du Jugement qui l'a mis en 
lutellle. Ce jugement ne fait tort qu'àlui ; 
pourquoi donner à d'autreîs le droit de l'atta- 
quer ? No serait-ce pas ouvrir la -porte a de 
graves inconvénients ? Il vaut miehx s'en 
tenir au texte de l'Art. 894 qui est restrictîT." 

In presence of the construction, by the 
French Commentator, of Art. 849 of C of C. 

* Procedure, supported as it is by the text of 
the Art. quoted, wc cannot but overrule 
and do overrule the third and last objection 
of Galea, and orders that parties be heard 
on the merits of this case on Thursday the 
14th December instant. 

Costs reserved to be disposed of by the 
Judgment to be given on the merits. 
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SUPREME COURT. 



Appeal to XHE^Paivy CoiTncil, — Applica- 
tion ** Servandum Rem." 

Circumstances under which the Court refused 
to authorize the sale, bi/ public competition, 
of a certain quantity of wheat, the private 
sale whereof had been the object of a prer 
tious Judgment of the Court / leave to ap- 
peal from such Judgment to the Privy 
Council of Her Majesty having been prayed 
for and all the formalities connected with 
such leave to appeal fulfilled. 



BLYTH BROTHERS & Cc—AppcUajits, 



versus 



BONIEUX,— Respondent. 



Before : 

His Honor Sir C. Farquhar Shand, Kt., 

[Chief Judge, 
and 

" His Honor Mr. Justice Bestel. 



E. J. LÉCLÉzio,-^Of Counsel for Appellants, 
G. A. Rittbr, — Appellants' Attorney. 

G. GxJiBERT,— »0f Gouhsel for Respondent. 
J. GuiBEKT, — Respondent's Attorney. 



\%tfi December 1871. 

This is à Motion by Messrs. Bly th Brothers 
& Co., the loosing parties in the ease decided 
some time ago, in which a sale of a consider- 
able quantity of Persian wheat, made by them 
to Mr. Adolphe Bonieux, was cancelled. The 
Motion is that authority be granted, by the 
Court Jto the'said Blyth Brothers & Co. to sell 
the wheat by public competition " tel quel ", 
without guarantee, the proceeds of the sale, 
after deduction of the expenses and the usual 
Commercial Commissions, to be carried to the 
credit of the above wheat account in the books 
of the said Blyth Brothers & Co., bearing 
interest at the rate of 9 o/o. 

This Motion was made, as was stated, to 
prevent the wheat '' remaining to rot in the 
** stores of the said Byth Brothers 8c Co., 



<( 



pending the Ajipeal entered by them from 
" the Judgment delivered by the Court in 
^* Bonieux v. Blyth Brothers §• Co,, and also 
" in order that the parties to the suit should 
** avail themselves of the opportunity, now of- 
*' fered them, by the circumstance that the 
" grain market is actually good." 

, In su\pport of the Motion, affidavits were 
lodged, sworn by two grain-brokers, setting 
forth that the wheat was exposed to serious 
deterioration by keeping, especially in the hot 
season, and that tlio present was a favorable 
time for selling grain. A counter affidavit, also 
by a grain-broker, stated that the wheat in 
question was not a kind liable to rapid dete- 
rioration, that the loss in 12 months' keeping 
would not exceed 10 or 12 o/o, that it could 
remain in store for ntore than two hot seasons 
without becoming worthless, and that if remo- 
ved to another place and stored, the decrease 
in value during 12 months would not exceed 
15 to 18 o/o. 

JUDGMFNT. 

In this case, leave to appeal to Her Majes- 
ty in Her Privy Council was' lately granted 
to Messrs. Blyth Brothers & Co., and all the 
formalities connected with that leave to ap- 
peal have been fulfilled by theui. Tlie case is 
no longer in this. Court. We wyq functus officio 
and we feel in this as in other installées of 
similar applications pending Appeal, the de- 
licacy of our position with retercncQ to th-e 
Higher Court. In one of the cases quoted 
fiom the Bar to day, and in which a Motion 
for leave to make a valuation {expertise) of 
certain machinery and other articles on a Su- 
gar Estate, while an Appeal was ponding, with . * 
a view of preserving evidence of their value 
when the case should be finally decided, wo 
are reported to have said : (Piston's Reports 
1862. Vol. 2 p. 182,) " It does nor appear 
•^ to us that, even were the expediency of 
^' making such an " expertise " more appa- 
** rent than it is, we have any power or an- 
** thority to interfere. The suit, regarding the 
property of these articles, is now out of this 
Court, and before Her Majesty in Council. 
We are functus officio. This is not an appli- 
'^ cation ad servandum rem, which necessi- 
*' ty might dictate, and which the Court might 
'^ feel itself called upon to grant at the ut- 
" most ;'.the report now asked for might be an 
element in assisting parties, hereaher, to as- 
certain the value of these moveables, in a 
*' position of matters as yet purely hypotheti- 
" cal and may never exist." 

We still remain of the same opinion. It 
does not appear to us that the wheat in ques- 
tion is of such a perishable nature as to .jus- 
tify our interference as a matter of necessity 
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ad servandum rem. The parties do not join 
in making the application-. -On tho contrary, 
Bonieux strenuously opposes the motion and 
contends that his position would-be compro- 
mised by the wheat being dealt with in the 
way proposed. 

Motion refused, but in the circumstances, 
without costs. 



SUPREME COURT. 



L. RouiLLARj), — Of Counsel for Respondents. 
V. G. DucRAY, — Respondents' Attorney. 



.Distraction or a plotof gkounu, — Title, 
—Promise of sale under private sig- 
natures, — " Date Certaine," — Posses- 
sion, — Judgment oe the Supreme Court 
standing in lieu and stead of deed 
OF sale, — Third parties, — Community 
of goods between husband and wife, 
— Appeal erom a JudOment of the 
Master. 

A Judgment of tho Supreme Cour.t^ obtained 
at the requ<ist of the purchaser against the 
vendor of a plot of ground , to stand in 
lieu and siead of the deed of sale, is a 
good prima facie title to claim, Before, the 
the Master of the Supreme Courts the Dis- 
tractio7i of such plot of ground from a pro- 
perty of larger extent put up for sale be- 
fore the said Master, 

When the vendor was married under the 
Community of goods ^ and the Judgtnéfit tons 
obtained against him after the death of his 
wife, the Court allotoed the heirs of the 
wife one month to take proper steps for 
setting aside the Judgment of the Suprefne 
Court, 



MONNERON,— Appelant.' 



€i rsus 



MOREL & ORs. — Répondent. 



Before : 

His Honor Sir C. Farquhab Shand, Kt., 

Chief Judge, 
and^ 
His Honor Mr. Justice N. G. Bestel. 



P. Beauoeard, — Of Counsel for Appellant. 
F. SiMONBT^ — ^Appellant's Attorney. 



I2th December 1871. 

THE COURT. 

This is an appeal from a Judgment of the 
Master, dated the 8th October last. By the said 
judgment the Master refused to allow the dis- 
traction of a plot of gi'ound of two acres or 
thereabout, in extent, from certain lands which 
it was proposed to sell before him, on the 
ground that the sale, or promise of sale, by 
Morel the fether, in favor of Monneron, dated 
23rd January 1864, was not opposable to the 
Respondents, the heirs of the late Morel the 
wife. 

We find, from the papers produced in the 
case, that on the 17th August last. Judgment 
was pronounced in the Supreme Court, in a 
suit between the Appellant Monneron and 
Morel the father, ordering the said Morel to 
sign a deed of sale of the plot of land in ques- 
tion in favor of the Appellant, and in default 
thereof that the Judgment itself should stand 
in lieu and place of the said sale. 

It further appears that the Appellant has 
been^ all along, in* possession of the plot of 
ground in question, since the said date of SSrd 
January Ï864, to which, by the said Judgment 
of the Supreme Court, he has now got a formal 
and legal title. 

In this position of matters, we could not 
competently, in the present appeal, sanction 
the Master's Judgment, for that would be ten- 
tamoiint to setting aside by way of exception 
a Judgment of this Court which has not been 
impeachecl in proper form, and which is a 
good title to Monneron, tilt set aside. 

We shall therefore allow the Heirs Morel, 
if soa d vised, to take the proper steps for setting 
aside the said Judgment of the Supreme Oourt, 
and that, within one month from the present 
date, meanwhile superseding farther conside- 
ration of this appeal and reserving all rights 
of parties and matter of Costs. 



SUPREME COURT. 



Succession, — Paktition, — " Papibrs do- 
i^ESTiQUEs, " — Titles,— Natural heibs, 
— Representation. 
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A document signed by the deceased and found 
in her repositories^ acknowledgiftg a debt 
due by her to her natural children^ is a 
" papier domestique ; " and where it does 
not purport to be written to make up to the 
children Jor want of a title, the Court held 
that it could not be regarded as instructing 
a debt due by the deceased to her natural 
children, at the date of her death. 

The children of the legitimate brothers and 
sisters of the deceased cannot, under Art. 
757 of the Civil Code, come in place of 
their parents in the division of an irregu- 
lar succession ; in such a case the natural 
childrefi' have right to thfee fourth of the 
share which would have ^accrued to them 
as legitimate children. 



BELLARD & WIFE,— Plaintiffs. 



versus 



BUSSAC & Ors.,— Defendants. 



Before : 
His Honor Mr. Justice Bestel, 

« an'd 

His Honor Mr. Justice Gcrrie. 



P.L.Ch ASTE i.LiER, — Of ( 'ou nsel for P lain ! iffs . 
F. Victor, — Attorney for sameC 

E. Pellbreau, — Of Counsel for Defendants. 
E. Pastor, — Attorney for same, 



12th December 1871. 

Ill ftiis case a Deed of Partition, drawn up 
by Mr. Notary Durand Deslongrais, of the 
Succession of the late Miss Anaïs Savard, has 
been objected to on thfr ground lo. that the 
notary had improperly given effect to a docu- 
ment found in the repositories of the de- 
ceased, acknowledging a debt of $^10,000 as 
due by her to her natural children î3d. that he 
had, contrary to law, given to those natural 
children | of the succession of their deceased 
motber, and £ only to the legitimate nephews 
and nieces. 

The document referred to, is as follows : 



'' Je soussigné déclare et reconnais, par ces 
présentes, qu'il a été versé en mes mains une 
somme de dix mille piastres pour être placée 
au profit de mes enfants ci-après nommés, 
savoir; Alcide Furcy Gabriel, Laure Hen- 
riette, Hortense Elodie, Charlotte Amélie et 
Marie Lucie. 

. En conséquence j'aurai à leur rendre compte 
de la dite somme. 

Porî Louis, 10 Juin 1861. 

(Signed :) Louise Anaïs SAVARD. " 

Shortly hefom the date of this .document, 
a brother of the deroascd had died in Java, 
leaving considerable property, the first instal- 
ment of which, remitted to Mauritius, amount- 
ed to X 9,346.33, and it is this sum which 
forms the subject of the partition. 

Miss Savard had several natural children, 
three of whum, Mde. Giraud, M de. Bcllard 
and Miss Elodie Savard, survive ; her legiti- 
mate heirs arc Madame Bussac Jind others, her 
nephews and nieces. The natural children 
contend that the document quoted is not a 
** papier domestique " in the sense of Art. 
1331 of the Code, requiring express mention 
tliat the memorandum was made to supple- 
ment the wayt of title in favor of those to 
whose advantage the obligation is undertaken, 
but that it is otherwise a good and valid title, 
in favor of the natural children, for the sum 
therein mentioned as against the succession 
of their mother.- On the ^ther hand, the 
legitimate heirs maintain that the document 
is either a " papier doniiîslique " under Art. 
1331, and not good as a title against' the suc- 
cession without the express mention required 
by that article, or that it is a disguised dona- 
tion to the profit of an " incapable " under, 
articles 900 and 911 of the Code Ci\al 

The Substitute Procureur General gave his 
conclusions in favor of the contention of the 
natural children, for reasons which deserved,, 
and which have received at our hands, a very 
careful consideration. 

The point whether the document in ques- 
tion is a " papier domestique ** under Art. 
1381, is not without difficulty, chiefly on 
account of the construction put upon the 
phrase by the Commentator Toulier. 

He seeks to limit its meaning to actual re- 
gisters or books kept by the individual, atid 
is disposed to shut out entirely writings upon 
separate leaves. 

# 

M ARCADE on the other hand, sees no objec- 
tion to writings on separate sheets being re^ 
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garded 



as V ** papiers domestiques," in the 
sense of the article, if they evidently bear the 
character of documents which the head of the 
family purposely left to aid in the explanation 
of his affairs. Larombière, likewise, does not 
shut out that species of document from the 
category of ^* papiers domestiques," although 
he regards their authority as much inferior to 
that of >ictual registers. 

It appears to us that if wc were to limit 
the meaning of the expression, as TouiiiER 
proposes, we should shut out a large class of 
persons from the operation of the article. 
The practice of keepin*g domestic registers, 
or bboks of account of any kind, is, by no 
means, universal. We could not expect, for 
instance, that Miss AnaïsSavard, tlie mother 
of these natural children, and who is alleged 
to have possessed little or no property of her 
own, \vo»ild be in the habit of keeping do- 
mestic registers ; and yet, when she died, the 
notary found in her repositoiies a few papers, 
including that founded on, which certainly 
were '' papiers domestiques " in the popular 
meaning of the term, if not in the legal 
acception thereof. 

A " papier domestique " appears to us . 
legally to mean a document preserved in the 
repositories of an individual, with the view of 
assisting his memory, or of informing those 
who shall succeed him, in relation to matters 
affecting himself, his. family, or his estate. 
As such documents ^or memoranda, how- 
ever, ^ay be, frequently written in a loose 
and inexact manner, the law has limited the 
extent to which they can be founded on 
against those in whose possession or reposi- 
tories they are found. " lis font foi contre 
lui," says Article 1331, '* lo. dans tous les 
cas où ils énoncent formellement un paiement 
reçu, 2o. lorsqu'ils contiennent lo mention 
expresse que la note- a été faîte pour suppléer 
le défaut du titre en faveur de celui au piofit 
duquel ils énoncent une obligation.". It forms 
no argument therefore against a document of 
this description that it is expressed in formal 
terms, on the contrary it is only when it is 
not expressed in terms sufficiently formal and 
precise that it docs not bear faith against the 
party in whose possession it is found. 

*We accordingly cannot hold that this is not 
a *' papier domestique " either from its being 
written on a separate sheet, or from, its being 
expressed in a formal manner. If the docu-« 
cument had borne the express mention of 
which the article speaks, we do not see how 
wc could have disregarded it as a title in favor 
of the natural children. 

However, it does not contain this express 
mention. It bears that a sum %vas put into 



the hands of the writer to be invested far 
the benefit of the children, and that for 
this sum she will have to " rendre comp- 
te " to them, but she does not say that the 
document is written to make up to them for 
want of a title. In fact a paper of that kind, 
found in the repositories,- after the death 
of the deceased, does not necessarily mean 
that the suni was due by the -mother at the 
date of her death. It is with relation to this 

. branch of the case that the heirs have found- 

• 

ed upon the marriage contract of Mrs. Bel- 
lard, one of the natural children, of 18th Fe- 
bruary 1852, several months after the dd'te of 
the document above mentioned, and which 
was signed by Miss Anaïs Savard the mother, 
along with her daughter. This contract bears 
that the marriage was according ,to the sys- 
tem of separation of property, and while it 
contains an anxious enumeration of house- 
hold articles belonging to the wife, there is 
not a word about any share in a sum of 
$ 10,000 to which she had right. 

It is unnecessary for us to go into the ques- 
tion as to whether the document is not 
virtually a donation to the natural children, 
who by the Code, are incapable of taking more 
than the share of the succession fixed by 
law. 

The fact Ihat the document is dated after 
the death of his brother in Java was known 
to Miss Savard, and that consequently there 
was a chance of his succession opening up to 
the heirs,, could not be overlooked in a ques- 
tion of this nature. But we give no formal 
opinion on this point. 

We find that the document in question is 
a " papier domestique " which cannot be re- 
garded as instructing a debt of % 10,000 due 
by thp deceased to her natural children, at the 
date of her death, as it does not bear the ex- 
press mention required by Article 1331 of 
the Code. 

> 
As to the second point submitted for our 

decision, vi'zt : whether the children of the 
legitimate brothers and sisters of the deceased 
can, under Art. 757 of the Code, opme in 
place of their parents in the division of au 
irregular succession, we are of opinion, in 
confonnify with thfe conclusions of the Mi- 
nistère Public, that they cannot, and that the 
natural children have right to J of the shrine 
which would have accrued to them at legiti- 
mate children. 

We therefore direct the notary to correct 
thé Deed of Partition^ in so far as he has 
given effect to the document above mentioned, 
as of itself instructing a debt due by the de- 
ceased to the natural children, of % 10,000^ 
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and otherwise to partition the succession in 
the terms of *this Judgment. 

The costs, as instructed by the bills alrendy 
filed, we allow as costs of Succession, but 
looking at the amount of those bills, no far- 
ther attorney's cotjts will be allowed for the 
correction. 

As the point submitted to the consider- 
ation of the Court has been one of some dif- 
ficulty, we will allow, if a new deed be ne- 
cessary, additional *' droits do role» " to fhe 
Notary. 



SUPREME COURT. 



IXSCKIPTIO yAi.si. 

Circumstances under which the Supreme 
,. Court refused to grant a rule admitting 
the *' Inscriptio falsi " against certain 
documents forming one of the Rerords of 
the Courts, and to appoint a ** Juge Com- 
missaire '* in accordance with Art, 218 of 
the^ Code of Cicil Procedure» 



\ \ 



IIUDE,— Plaintiff, 



versus 



DESCOIXS,— Defendant, 



Before : 

His Honor Sir C. Farqukak 'Shand, Kgt. 

- and 
His Honor J. Gorrte. 



) 



T. L. Jenkins, — Of Counsel for Plaintiff. 
J. Halais, — Attorney for same. 

X.. RouiLLARU, — Of Counsel for Defendant. 
V. Duc«Ay,T— Attorney fot same. 



^ Wh December 1871. 

In this case T. L. Jenkins, for Mr. Ilude, 
moved for a Rule admit tiug Xhio* Ihscriptio 
Jalsi 4uid appointing a* ** Juge Commissaire " 
in accordance with Art. 218 of the Code of 
Civil Procedure. 

After hearing L. Roijillard, for Widow 
TJcscoins, who shewed cause why tha Rule 
should not issue ; 

We have considered the jîowers of the 
Court in relation to matters of this descrip- 
tion, and looked carefully into the documents 
put in process which is sought to be set 
aside. 

And we have come to the conclusion that 
it is competent for us, at this stage of the 
proceedings, if we are satisfied of the perfect i 
legality and regularity of the documents 
sought to be challenged, or in other woids, of 
the groundless nature of the allegations u])Oii 
which it is sought tx) open up the pre ceedings 
of which these documents form the record, to 
refuse the Rule applied for if that course 
shall appear to meet the justice of the case. 

Wc have also satisfied ourselves that the 
documents challenged, and in especial the 
Judgment of the t^ourt of First Instance of 
this Colony^ of date Ist June 1840, were 
perfectly regular, legal and'complete, in every 
way, and that no reasons have been given to 
warrant the Court, even independent of the 
lapse of thirty years, to grant the Rule which 
has been applied for by Hude. 

We accordingly dismiss the Application 
with costs. 



\ 



ALPHAaETICAL LIST OF MATTERS. 



(ISVl.) 



A 



•••••• •••••• 



Act of Death 



• • • • • 



Abjovrnment 

Affirmation 

Age^'t 

Amenitment 

4 



• • t • • 



• ••••» 



• • • • • 



Accounts 

Account OF Guardianship Appeal from a judgment of ihe District Magistrate of Sey- 

' cbelles, — Guardianship, — Minor , . . . ...... 

Non- Joinder, — Interdiction, — J&idgment by default, — Pe- 
remption, — Evidence . • . .^. ...... 

Action ** En bornage," — Boundary lines,-^Survey of Land 

Action in Damages , , . .• Malicious Prosecution, — Libellous Allegations, — Judicial 

Slander, — Privilege of Position , . » . , •...-. 

Action OF Distraction. . Writ of ** Habere Facias," — Prescription of 30 years,— 

" Res Judicata," — Judgment of the Master and Judg-, 
ment of the Supreme Court ..•••. .•..•• 

Appeal from a conviction of District Magistrate ^ . . • . . 
Of claim after Audit of accoiuitj*, — Bankruptcy, — Dividend 
Breach of trust, — Damages, — Fishing Establishment^ — 

Principal ...... . \ . . . • ^ 

Prescription, — Clerk, — Salary, — Appeal from a Judgment 

of District Magistrate . • . » . 

CSee Non-Joinder, — Déclarât) ...... ...... 

Evidence,— Notarial Deed, — " Tnscriptio falsi " — New Evi 
dence, — Fraud, — Error ...... ...... 

To the Privy Council, — .Jurisdiction .... 

Do. do. A])plication " Servandum Rem'*. . 

From a Judgment of the Master, — Licitation, — Intervention 

of a Third Party,— Ven- 
dication of land,— Boun- 
daries. . ....... 

Do. do.. Distraction of a plot of 

ground, — Title, — Pro- 
mise of sale under private 
signatures,— ^^ Date cer- 
taine,'* — Possession, — 
Judgment of the Su* 
preme Court standing in 
lieu and stead of deed of 
sale, — Third Parties,— 
Community of goods be- 
tween husband and wife 



Do. 

Do, OF Pleadings. . 



Appeal 
Do. 
Do. 



• » » • • . 



Do. 



155 

60 

161 
75 

*95 

92 
59. 
51 

57 

118 



121 

78 
163 



116 



164 



Appeal 
Do. 

Do. 



1)0. 

Do, 



Do. 
Do. 

i)o. 



Do. 



Do. 



Do. 

Do. 
Dor 

Do. 



Do. 



Do. 



Do. 
Do. 



Do. / 
Do. 



• ••»•• 



I • ■ k 



t • ■ • • 



• •*••• 



• ••••• 



• ••••« 



• • • • • • 



• • C • • • 



• t • • • 



• • • • • • 



II 

Fi:om a Jiulgnient of the Master ,-^'' Remerc," — Dee&s un- 
der private signature . . 
Do. do. Interdiction, — Family 

Council, — Jurisdiction of 
the Master's Court .' . . , 
Do. do. Sale by Forcible Eject- 

ment, — Inscription of 
Mortgage, — Notice to , 
Vendors 
Do. do. (yurator of Vacant Estates, 

— Licitatiou * » ^. , . . 
From a Judgment of District Magistrate, — Verbal Lease, — 

Use and Occupa- 
tiouj — Compensa- 
tion, — Oral Evi- 
dence ...... 

Do. do. Cessio Konorum, 

' — Ijalance Sheet 

Do. do. Lease, — Rent, — 

Pfiymcut, — Evi- 
dence 

Do. d(». ^ Execution of a 

Judgment of Dis- 
trict Court, — 
Transfer and As- 
• signmcnt, — Sei- 

zure of moveable? 

• ^ ' effects 

Do. do. Jurisdiction, — 

Lease, — Transfer 

of Rent 

Do. do. Privilege,— Lease, 

— Sale of mo- 
veable property, — 
Transfer of 'sale 
price, — Revendi- 
cation by the Land 

lord 

Do. do. Oral Evidence, — 

Beginning of writ- 
ten proof 

IJo. » do. Sale of goods, — 

Minor, — ''Lésion^' 
Do. do. Amendment, — 

Prescription, — 

' Clerk, — Salary . ! 

Do. • do. " Réméré, " — 

Deeds jmder pri- 
vate signatures . . 

Fijj)m a Judgment of tlie District Magistrate of Seychelles, 
Guardianship,— Minor, — Accoutit of Guardianship . . 

From a Conviction of District ^lagistrate, — Larceny; — Evi- 
dence ...... 

Do. ^o. Adjournment. . . . 

Do. do. Larceny, — Preli- 

minary Enquiry, 

' — Witnesses .... 

Do. do. Receiving stolen 

goods, — ('Recel') 
Do. do. Information, — 

Larceny ;..... 



Pages 

119 
74 



65 
67 



55 

78 

98 



S9 



128 



157 

159 
106 

118 

119 

60 

• 67 
59 

29 
SO 

38 



HI 



Pages 



'Appeal 



Do. 



Do. 



Do. 

Application 
assignment. 
Authentic Deed 
Averment 



• • • • • • 



From a Conviction of District Magistrate, — Jurisdiction of 

District Maris- 
' / ' trate and Stipen- 

diary Magistrate, 
— Master and 
Servants, — Em- 
ploying a servant . 
engaged with an- 
other persoA, — 

Penalty 132 

do. Receiving stolen 

' goods,— ('Recer), ' % 

—Penalty .. 109 

do. Larceny, — Em- 

bezzlement, — 
Breach of trust. . 108 
From a Judgment of the Stipendiary. Magistrate, — Master 

and Servants, — Task-work, — Mah'cious complaint . . , . (>^ 
** Servandum Rem," — Appeal to the Privy Council . , . , . . 163 
(See Transfer and Assignment.) 
Notarial deed,— ^^ Inscriptio Falsi ", — Declaration ...... 104 

Of Payment, -7- Non- Joinder, — Amendment, — Déclarât, — 

Promissory Notes . . ...... 37 



Do. 



Do. 



B 



Bad Faith 



Novation, — Commercial Partnership, — Signature of Mana- 
ger, — Joint Liability, - 

Walance Opening of Credit»» ...... 

Balance-Shekt ...... Appeal from a, Judgment of District Magistrate 

BaîTkiiuptcy , Certificate 

Do. Right of wives, — Third party, — " Tiers Acquéreur ", — Sale 

of immoveable property ...... 

Do. ...... Dividend, — Affirmation of. claim after Audit of Accounts. . 

Do. OF ONE Pahtnrh. — Claiuis of olhor Partners against the Bankruptcy, — 

Commercial Partnership not published, — Liquidation. 
Begîxnikg of wijiTTEX FjiooF. — Appeal from a Judi^nicnt of District Court, — Oral 

Evidence , . . . 

Promissory Note, — Blank, — Transfer, — Set-off 

Provision, — Lien, — Privilege, — ('onsigor and Consignwe of 

Goods, — Art. 116, Code de Commerce 

Transfei-, — Set off, — Bill, — Promissory Note ...... 

rSce Possession). ' _ ^ * 

(See Division of Sliare of Water). 

Vendication .of Land, — Title deeds : ..... 

Appeal from a Judgment of the Master, — Licitation, — In- 
tervention of a third party, — Vendication of Land. . .. 

Survey of Land, — Action ** en bornage ". 

Damages, -Fishiog Establishment, — Principal and Agents. 

Appeal from a Conviction of District Magistrate, — Larceny, 

Erabezzlpmcnt .... ...... ...#.. 

Bx'ildings on the land of a thikd party. — Lien, — Privilege, — Property and Pos- 
session • ...•• ' «>.••• 



1$I1.L 

Bill of ExcuANca: , . . , 

JJI.ANK 

'' Eon " 

bordebers 

bounimries 

Do, . . i . . . 

Boundary Lines •..«.,. 

Breach of trust , 

Do. 



c 



m 

77 

78 
131 

96 • 
51 

27 

159 
40 

87 
40 



,143 

Uti 
75 
57 

108 

107 



Cancellation ....... Of Sale, — Sale of GdBds, — Guarantee. . . . 



Certificate 
Certiorari 
Cessio Bonorum 



ft . . • 



^'Bankruptcy * •...*• '....•. 

(See Writ of). 

Balance Sheet, — Appeal from a Judgment of District Ma« 

gistrate ...... ...... 



f44 



ISl 



78 



4 



Do. 
Community 



IV 

Charter-party •••••• Ship-owners and Charterers, — Freight, — Indemmty, — Lay- 
days and Demurrage, — Special Plea, — Equity 

Charterers Treight,— Indemnity,— Lay days and Demurrage,— Special 

Plea,— Equity, — Ship owners .«€••• 

Claim ' Of other Partners against the •Baiikruptc^^, — Commercial 

Partnership not published, — I^iquidation, — Bankrupt- 
cy of oiie Partner , , 

Clerk , Salary, — Appeal from a Judgment of District Magistrates- 
Amendment, — Presciîption 

Commercial Partnership Signature of Manager, — Joint Liability^ — Bad Faith, — No- 
vation ' 

do. ( Not published), — Liquidation, — Baujiruptcy of one pari aer, 

— Claims of other Partners against the Bankruptcy . . 

, Of Goods between husband and wife, — Appeal from a 

Judgment of thtî Master, — Distraction of a plot of 
ground, — Title, — Promise of sale under private signa- 
tures, — " Date certaine," — Possession, — Judgment of 
the Supreme Court statuling in lieu and stead of Deed 
of sale, — Third Parties . . .\ . . 

Compensation ' Oral Evidence, — Appeal from a Judgment of District Ma- 
gistrate, — Verbal Ix^ase, use and occupation 

Set-off . . 

Succession, — Legacy, — Discharge •••••• 

Consignee of Goods. . , , Art. 116 Code de Commerce, — Bill of 'Exchange, — ^^Pro\a-. 

sions, — Lien, — Privilege, — Consignor. of Goode .,.*•.. 

And Coji signée of Goods, — Art. 1 10- Code de Commerce,— 

Bill of Exchange, — Provisions,-^Liert, — Privileges • . 

And Obligations, — "Mise en demeure", — Damages, — Work 

and Labour done . . *..... .•..»•. 

Contract & Obligations Illicit Cause,— Public .Order . 

("oNTRACT of Service , . Petty Sessions, — Writ of Certiorari, — Master and Servant. 

'* Contrk-Lettre " . . . . Thiid Party,—" Tiers Acquéreur ", — Sale of Immoveable 

Property .. , 

Costs .•...• Counsel's fees, — Request of skill Witnesses, — Reviews of 

Master's taxation . . 

Do. .•..•• Trespass, — Damages , , . . 

Counsjsl's Fees ,..*... Request of skill Witnesses, — Review of M?ister's taxation, 

Cost ...... 

Curator OF Vacant Estate. — Licitation, — Appeal from a Judgment of the Master. . , . 



Do. 

j;o. 



Consignor 
Contracts 



Pages 

31 
31 

S7 

.118 

99 

27 



■••••• 



itii 

55 

83 

1»» 

87 
87 

I 

34 

148 

85 

156 
35 

15ti 
67 



D 



Damages 



•••••• 



Work and Labor done, — Contract and Obligations, — ^^Mise 
tn demeîire "...,*, ••.... •••••• 

Costs, — Trespass ..,.*. • 

Furious driving, — Horse. ^ ...••• 

Fishin»^ Establishment, — Principal and Agent, — Breach of 
trust ,,.••. 

False and Malicious Complaint 

Trespass. ..*••. 

Do. . 

" Date Certaine " . . . . Possession, — Judgment of the Supreme Court standing in 

lieu and stead of deed of sale, — Third parties, — Com- 
munity of gooijs bet\v^en |iusband and wife, — Appeal 
from a Judgment of the. Master, — Distraction of a Plot 
of ground, ♦- Title, — Promise of sale under private 



Do. 
Do. 
Do. 

Do. 

Do. 
Du. 



DECLARAT 

DECLARATION 
DÇED 

Deeds 



#•«••• 



signatures 



• • • • 



Promiiigory Jfotes, — A;%'erment of Payment, — Non-joindef, — 
Amendment ,.,•.. ...••• 

Authentic deed,-^Notaual deiîd> — " Inscriptio Falsi" .... 

See Authentic Deed and Notarial Deed. 

UnderPrîvatè Signature, — Appeal from a Judgment of the 
Master,~."Rémér(3" ...... 



1 
So 
54 

57 
183 
139 
140 



• . . . 



164 

37 
104 



11» 



f 



Deed of Partition* . , . • Notary's fees, — Division iu kind of Moveable effects, — Suc- 



cession 



Delay 
bo. 

Demurrage 
Discharge 
Dissolution 
Distraction* 






For Payment, — Sale of Goods, — Maturity, — Term ...•,. 

Witnesses,— Notice of facts 

(See Lay days and Charter Party.) 

Compensation, — Succession,— Legacy .... 

' Of Partnership, — Pledge, — Registration of Titlg ...... 

Of a Plot of . ground, — Title, — Promise of Sale under 
private signatures, — *' Date Certaine ", — Possession; — 
Judgment of the Suprrmp Court standinglin lieu and 
Stead of deed of sale, — Third Parties,— Community of 
goods between husband and wife, — Appeal from a 
Judgment of the Master .•,,., *, 

Affirmation of Claim after Audit of Accoiiuts, — Bankruptcy 

In kind of Moveable effects,— Succession, — Deed of Parti- 
tion, — iNotary's fees . a . . . . 

Of the Water of a River amongst its Borderers by the Land 
Court, — Remit from the Land-Court 4o the Supreme 
Court» — Rivers, -r- Water, — Public Property, — " Do- 
maine Public," — Sale of a Share of Water ...... 

" Domaine Pc BiJLc". . ,. Sale of a Share of Water, — Division of the Water of the 

River amongst its Borderers by the Land Court, — Re- 
mit from the Land Court to the Supreme Court, — Ri- 
vers, — Water, — Public Property .... 

(See Furious Driving.) 



Pages 

148 

129 

53 

122 
43 



Dividend 
Division 

Do. 



16i 
51 

143 



•?•••. 



112 



112 



Driving 



• ••.••• 



E 



Employ 



» « «. 



Embezzlement ....%• Breach of trust, — Appeal from a Conviction of District 

Magistrate, — Larceny , , 

Employing a' servant engaged with another person,-^Penal- 
ty,-r. Appeal from a Convitïtion of District Magistrate, 
— Jurisdiction of District and Stipendiary Magistrate, 

* — Master and Servant , 

Charter-party, — Ship-owners and Charterers, — Freight, — 

Indemnity,-^Lay days and demurrage, — Special Plea. 

Amendment of Pleadings, -^ Evidence, — Notarial Deed, — 

*^ Inscriptio Falsi ", — New Evidence, — Fr^ud 

' Appeal from Judgment of District Magistrate,- — Lease,-t— 

Rent, — Payment . * .••••. 

Notarial deed, — *• Irtscriptio Falsi*', — New Evidence, — 

Fraud, — Error,— 'Amendment of Pleadings 

'AppeaLfrom a Conviction of District Magistrate, — Larceny 
Act of Death, — Non-Joinder, — Interdiction, — ^JudgmenLby 

default, — Peremption ..,♦.• 

Of é Judgment of District Court, — Transfer and Assign- 
ment, — Seizure of moveable effects, — Appeal from a 



108 



EaUlTY 

Error 

EvIDE^'cE 

' Do. 

Do. 
Do. 

Execution 



• • • 



• • 



• • • 1 1 1 



Judgment of District Court 



# • • • 



132 

31 

121 

98 

121 
57 

161 
39 



F 



^ • • • • I 



Faith .•*•.. (See Bad Faith). 
Fai.se & Malicious CoMPitAi^T. — fiamages 
Family Council Jurisdiction ol the Master's Court,*— Appeal from a Judg- 
ment of the Mailer, — Interdiction . . •••••• 

Fishing Establishment. Principal and Agents, — Breach of trust, — Damages ..,,., 



• •••«• Error,- - Amendment of Pleadings, — Evidence, — Notarial 

deed^ — " Inscriptio Falsi ", — New Evidence 

.,.,., Indemnity, — Lay days and demurrage, — Special plea, — 

Equity,— Charter-Party, —Ship 0\Vners and Charterers 
FiJKious PRiviXG , . . . .^ Horse, — Damages ..••.. #••#•• 



Fraud 
Freigiu 



133 

74 
57 



121 

31 
64 



VI 

Government Laitd .... «Trespass, — Vefïdicationof a plot of land,— Prescription of 

thirty years, — Survey by the Crown Land Surveyor . . 

(Cancellation of sale, — Sale of Goods • . . . ..••♦• 

Minor, — Account of Guardianship, — Appeal from a Judg- 
ment of the District Magistrate of Seychelles 



Guarantee 
Guardianship 



H 



^» 



Pages 



94 
144 

60 



Horse .... 



.. Damages, — Fiiriotts driving 



54 



I 



Illicit Cause ..,.•. Publir Order, — (Contract and obligations. . ...... 

Indemnity Lay days and demurrage, — Special Plea, — Equit/, — Char- 

ter-Party, — Ship Owners and Charterers, — Freight , . - 
' Inscription OF MoRTGAOR Notice to vendors, — Appeal from a Judgment of the Master, 

— Sale by Forcible Ejectment !•••... 

Inscriptio Falsi Declaration,— Authentic deed, — Notarial deed , 



Do. 
Do. 



• ••.•. New Evidence,— Frnud, — Error, — Amendment of pleadings*, 

— Evidence, — Notarial deed , 

Larceny,— Appeal from a Conviction of District Magistrate 

Family Council, — Jurisdiction of the Master's ^ourt, — 

Appeal from a Judgment of the Master 

...... Judgment M)y default, — Peremption, — Evidence, — Act of 

Death.' — Non-Joinder ...,. 

Interpleader Notice of Defence, — Provisional Seizure,— Nonsuit 

In'^erpretation of Contracts Payment ••.,.. 

Intervention of a third Party Vendication of Land, — Boundaries, — Appeal fronv 

a Judgment of the Master, — Licitation 



Information 
Interdiction 

Do. 



J 



34 

31 

65 
104 
167 

121 

38 

74 

161 
80 
51 

116 



Do. 



• •«••« 



1 _ 

Joinder (Non), — Amendment, — Déclarât, — Promissory Note, — 

Averment of Payment ...,., ...... 

Do. ....'... (See Non- Joinder).' 

Joint Liability Bad Faith,*;— Novation, — Commercial Partnership, — Signa- 
ture of Manager .... " 

'* Jouissance Légaj.e" . . Of the P'athcr or Mother, — Paternal Authority and Power, 

Last Will and Testament, — Legacy, — Minor 

By Default,—'' Requête Civile,"— Minors 

Do. Peremption,— Evidence, — Act of Death, — 

Non-Joinderr, — Interdiction 

Of the Master and Judgment of the Supreme Court, — Ac- 
tion in distraction, -Writ of " Habere Facias ", — Pres- 
cription of SO ]fear6, — '* Res Judicata " 

Of the Supreme Court, — Action in distraction,'.— Writ of 

Habere Facias, — Prescription of 

SO jears 

Do. do. Standing in lieu and stead of 

' . Deed of Sale,— Third parties,— 
Community of Goods -hetwcen 
Husband and Wife, — Appeal of a 
Judgment of the Master, — Dis- 
% traction of a Plot of Ground, — 

Title, — Promise of sale under 
Private Signatures, — '*Date Cer- 
taine," — Possession . /, , . . 



Judgment 
Do. 

Do. 



Do. 



» < • • * 



37 



99 

25 
42 

161 



92 



9% 



164 



VIT, 



Judicial Slander .... 

Jurisdiction . . . . , . 

Do. ..... 

iJUm 9 é • 9 • 9 

Do. 

Jury ...... 

Labour ...... 

Landlord. 

Land-Surveyor 

Larceny 

Do. 

Do. . • . • • 

UOm .at... 

Last will 

Do. 

Lay days ~ . ,,.... 

Lease . 

I/O. • * t . . • 

- L/O» . • . « • . 

Do. 

■L/0* . . « . / 

* 

Legacy ...••. 



Do. 

Legal Reskrvk ...... 

'' Lesion " 

Libellou» Allegations. 

Licit ATioN 

Do. ...... 

Lien ..••,. 

Do. .!.... 



Privilege of Position, — Action in Damages.— Malicious Pro- 
secution, — LibcUou:^ Allegations .... 

Of the Master's Cbutt, — Appeal from a Judgment of the 
Master, — Interdiction, — Family Council 

Appeal to the Privy Council 

Lease, — Transfer of Rent, — Appeal from a Judgment of 
District Magistrate. . ,, ...... 

Of District Magistrate and Stipendiary Magistrate, — Mas- 
ter and Servant,-^Employing a Servant engaged with 
another person ,-:-PenaIty, — Appeal from a Connction 
of District Magistrate ...... 

(See Trial by Jury). 

I 

Contract and Obligation, — '* Mise en demeure ", — Damages, 

—Work 

And Tenant^, — Lease, — Notice to Quit, ... 



Pages 

' 95 

74 
78 

128 



13îi 



Evide*ice, — Appeal from a Conviction of District Magistrate 

Appeal from a Conviction of District Magistrate, — Inform- 
ation • . . . • 

Preliminary JEnquiry, — Witness, — Appeal from Conviction 
of District Slagistrate • •••••• 

Embezzlement, — Breach of tru.st, —Appeal from Conviction 
of District Magistrate ^ , 

And Testament,. — Witnesses, — Nullity, — Oral Evidence . . 

And Tostamant; — Legacy, — Minor, — *^ Jouissance Légale " 
of the father or mother, — Paternal Authority and Power 

And TestameiKt, — Legacy, — Legal Reserve, — " Quotité 
disponible " ...... ...... 

And DemurragQ, — Special Plea, — Equity, — Charter-party, 
— Ship Owners and Charterers, — Freight, — Indemnity. 

(See Verbal Lease). 

Notice tî> Quit, — Landlord and Tenant . . 

Rent, — Paymchty--Evidence, — Appeal from a Judgment of 
District Magistrate . , ..••.. 

Transfer of Rent, — Appeal from a Judgment of District 
Court, — Jurisdiction 

Rent, — Payment, — Evidence, — Appeal from a Judgment of 
the District Magistrate 

Sale of moveable property, — Tvansfer of sale pti^e, — Reven- 
dication by the Landlord, — Appeal from a Judgment 
of the District Court, — Privilege, ... • 

Minor ,-t " Jouissance Légale " of the Father or Mother, — 
Paternal Authority and Power,— Last Will and Testa- 
ment ...... ' ••«... 

I^gal reserve, — ** Quotité disponible ", — Last Will attd 
Testament • ♦ ' 

Discharge, — Compensation, — Succession, . 

"Quotité disponible", — Last Will and Testament,— Legacy. 

Appeal from a Judgment of District Magistrate, — Sale of 

goods, — Minor .,.. ....... 

Judicial Slander,— Privilege of Position, — Action in Dama- 
^•geg, — Malicious ^prosecution _ . ...... 

Appeal from a Judgment of the Master,— Curator of Vacant 
Estates ...... 

Intervention of a third Party, — Vendication of Land,-— 
Boundaries, — Appeal from a Judgment of the Master. 

Privilege, — Consignor and Consignee pf Geods, Art. 116^ 
Code of Commerce, — Bill of Exchange, — Provision 

Priviiege, — Property and Possession, --Buildings on the land 
sA a third Party, — Lien, — Privilege. . •♦...• 



1 

126 
49 
67 

88 

29 

108 
68 
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20 

SI 
136 

98 
128 

98 

157 
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25 

20 

122 

20 

106 
5^5 
67 

116 
86 
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vin 



LlQtJIDATION, 



Bankruptcy of one Partner, — Claims of other Partners 
against the Bankruptcy, — Commercial Partnership not 
published •••«•• • • • • . 



Pages- 



27 



/ 



M 



Malicious Complaint . . 

Do. 

Malicious Prosecution . 

Master 

Do. \ 

-L'O» • • t • • • 

L'O» • • • • • • 

Maturity 

Minor • i . . . . 

Do. ...... 

Do. 

Do. 

*' Mise en Demeure *\ • 

Natural heirs 

New Evidence 

non-jotnder ...... 

Do. 

Nonsuit * 

Notarial deed 

Do. 

Notary's Fees ..,..• 

Notice ' ' 

Do. ^ ...... 

Do. 

Do. 

Novation 

Nullity ...... 



Appeal from a Judgment of the Stipendiary Magistrate,— 
Masters and Servants, — Task work . . ••••.•* 

Dam.iges, — False Complaint • • ...... 

Libellous Allegations, — Judicial Slander. — Privilege of Po- 
sition, — Action in Damages . ^ . • . 

Of Siipreme Court, — (See Judgment of the Supreme Court) 

And Servant, — Task-Work, Malicious Complaint, — 

Appeal from'.a Judgment of Stipendiary Magistrate • . 

And Servants,— Employing a Servant engaged with another 
person, — Penalty, — Appeal from aConviction of District 
Magistrate, — Jurisfliction of District Magistrate and 
Stipendiary Magistrate ...... •«•••• 

And Servant, — Contract of Service, — Petty Sessions, — ^Writ 
of " Certiorari "... . ••.... 

Term and Delay for Payment,— Sale of Goods • 

Session, — Appeal from a Judgment of District Magistrate, 
— Sale of Goods . . . ,- ...... 

** Jouissance Légale " of the t'ather and Mother,— Pater- 
nal Authority and Power, — Last Will and Testament 

Judgment by default, — " Requête Civile " 

Account of Guardianship, — Appeal from n Judgment of the. 
District ISIagistrate of Seychelles, — Guardianship . . • . 

Damages^ — Work and I^abour done, — Contract and Obli- 
gations • ••••. • 



N 



Representation, — Successioni — Partition, — '* Papiers do- 
mestiques ", — Titles.. ...... 

Fraud,-— Error, — Amendment of Pleadings, — Evidence, — 
Notarial deed, — " Inçcriptio Falsi ". . 

Amendment, —Déclarât, — Promissory Notes, — Averment of 
Payment .,..'.. 

Interdiction, — Judgment by default, — Peremption, — Evi- 
dence,-^Act of Death ....... 

Interpleader,— Notice of Defence, — Provisional Seizure. . , . 

" Inscriptio Falsi ", — Declaration, — Authentic deed 

" Inscriptio Falsi ", — New Evidence, — Fraud, — Error, — 
Amendment. of Pleadings, — Evidence 

Division in kind of moveable effects,— •Succession, — ^Deed of 
partition ..*.... ^ 

Of Defence,— Provisional seizure, — Nonsuit^ — Interpleader. 

Of facts, — Delay, — Witnesses* 

To Quit, — Landlord and Tenant, — Lease.. 

(See Inscription of Mortgage). 

To Vendors, — Appeal from a Judgment of the Master,— 
Sale by Forcible Ejectment, — Inscription of Mortgages. 

(Jommercial Partnership, — Signature of Manager,— Joint 
Liability,— Bad Faith ' . . . . ^ . 

Oral Evidence, — Last Will,-TTestament, — Witnesses .... 



63 
133 

95 



63 



133 

148 

189 

106 

25 

42 
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164 

121 

37 

161 

80 

104 

121 

143 
80 
53 

126 

• 

65 

99 
68 







Obligation 



• t • • • 



'* Mise en demeure *\ — Damages, — Work and Labor done,— 
Contract •••••• •••••• .••••• 



1 



tx 



Oblîgatoin '•••••-. 

Occupation 

Opening of Credit • ^ • • 

Oaal Evidence ^ 

Do. ..•..• 

Do. 

Obdeb •••••• 



p 



Paget 



(See Contract). 

Compensation, — Oral Evidence^ — Appeal from a Judgment 

of iSistrict Magistrate^— Verbal Lease and Use 55 

Balance. . ^ 77 

Appeal from a Judgment of District Magistrate^-— Verbal 

Lease^ — Use and Occupation •••••• 56* 

Last Will, — Testament, — Witnesses, — Nullity ..•••. 68 

Beginning of written |)roof^— Appeal from Judgment of 

Di^rict Court 159 

(Public)^ — Contract and Obligation^ — lUicit Cause •••«•• 34 



-^■i 



Partition 7 • • • • • 

"Papiers Domestiques.** 

Partnership 

Paternal Authoritt , , 

Fatmbnt 

Do. 

Penalty •••••. 

Do. 

Peremption •••••• 

Pettt Sessions •••«•• 

Pledge •••••• 

Possession •••••• 

Do. .....*. 



Do. 



OF A Con. ••• 



Tbeliminary Enquiry, . 



Prescription 
Do. 



Do. 



Principal 

Do. 
Pbiyilbob^ 

Do. 



«••••• 



•••••• 



• • t • • 



• §•!•• 



• • ^ • • • 



'* Papiers Domestiques/* — Titles, — Natural Heirs. — Eepre- 
sehtation^-^Succession • 

Title, — Natural Heirs, — Bepresentation, — Succession, — 
Partition .••••• .«•<•• 

Dissolution, — Pledge,— Registration of Title • . . • . .^ 

And Power,r-La8t Will and Tastament, — Legacy, — ^inor/ 
— " Jouissance Légale ** of the Father and Mother . . 

Interpretation of Contracts ••••.. ...••• 

Evidence, — Appeal from a Judgment of District Magistrate, 
— Lease, — Rent .... •••••• 

Appeal from a Conviction of District Magistrate, — Re- 
ceiving stolen Goods, — (Recel). ...... 

Appeal from a Conviction of District Magistrate, — Jurisdic- 
tion of District and Stipendiary Magistrates^ — Master 
and Servant, — Employing a Servant engaged with 
another person • . . . , ' 

Evidence, — Act of Death, — ^Non Joinder,— Interdiction, — 
Judgment by Defslult •••... 

Writ of Certiorari,- -Master and Servant, — Contract of Ser- 
■ vice ' ^ 

Registration of Title, — Partnership, -•Dissolution thereof, . 

(Property and) Buildings on the Land of a Third Party, — 
Lien, — Privilege, ... • 

Judgment of the Supreme Court standing in lieu and stead 
of deed of sale; — Third Parlies, — Community of Goods, 
between Husband and Wife,— ^Appeal from a J ud fo- 
ment of the Master, — Distraction of a Plot of ground, 
— Title, — Promise of sale under Private Signatures, — 
" Date Certaine^'' . . • 

Property ••••••' •••••• • 

Witness, — Appeal from a Conviction of District Magistrate, 

—Larceny - 

Clerk, — Salary, — Appeal from a Judgment of District Ma- 
gistrate, — Amendment ... 

Of 30 years, — '* Res Judicata,'*— Judgment of the Master 

and Judgment of the Supreme Court, — Ac- 
tion in Distraction, — Writ of ''Habere Facias" 
Do. Survey by the Crown -Land-Surveyor, — Go- 

vernment Land, — Trespass, — Vendication of 

a Plot of Ground ••••.• 

And Agpnt, — Breach of trust, — Damages, — ^Fishing Esta- 
blishment •••#•• •••«•• ^ 

Property and Possession, — Buildings on the liand of a 

Third Party,— Lien ^ ...... 

Consignor and Consignee of Goods, — Art. 116 Code de 

Commerce,— Bill of Exchange, — Provisions, — ^Lien . . 

Lease, — Sal© of Moveable Property, — Transfer of Sale- 

Price, — Reyendication by the Landlord, — Appeal from 

a Judgment of the District Court. • • « 



164 

164 
43 

25 
51 

98 
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132. 

« 

161 

148 
43 
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164 
110 
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94 

67 

107 

87 

157 






Privilege , 

Promise or Sale •« 

y 

Promissory Note 

Do. ...... 

Proof - 

Property . • . • . 

Do. 

Provision •••... 

Provisional Seizure . . 

Public Order ^ 

Public Property 



Of Position, — Action in Datnajccs, — Malicious Prosecution, 
— Libellous Allegations,— Judicial Slander ...... 

Under Private Signatures^ — ** Date Certaine/' — Possession, 
— Judgment of the Supreme Court standing in lieu 
and stead of Deed of Sale, — Ihird Parties, — Commu- 
nity of Gpods between Husband and Wife, — Appeal 
from a Judgment of the Master, — Distraction of a Plot 
of Ground, — Title . . 

Blank,— Transfer,— Set off,— Bill 

Averment of Payment, — Non-Joinder, — Amendment,—* 
Déclarât ,.*... •••.•• •••••• 

(See Oral Evidence) • • . • , ...... 

And Possession, — Buildings on the Land of a Third Party, 
—Lien,— Privilege, , • •••••. 

(See Public Property.) 

Lien, — Privilege, -Consignor and Consignee of Goods,-— 
Art. 116 Code de Commerce, — Bill of Exchange ...» 

Non Suit, — Interpleader, —Notice of Defence ..^, , , , 

Contract and Obligations, — Illicit Cause. . ,•••••• 

^Domaine Public, — Sale of- a Share of Water, — Division of 
the Water of a River amongst its^ Borderers by the 
Land Court,— Remit from the Land Court to the Su- 
preme Court, — Rivers, — Water *, , . , •••••• 



a 



" Quotité ** 



•••••« 



"Disponible", — Last Will and Testament, — Legacy,— Legal 
Reserve ...... 



R 



Pag» 

95 



164 
40 

1 

87 

no 

107 



80 
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Receiver 

"Recel"^ ♦.;••• 

Do. 

Registration 

'• Réméré " ...... 

Remit ••••.. 

Rent • 

Representation 

Request ••••*• 

/^Requête Civile "• . . , 

Do. do. ' ^ • • • 

''Res Judicata" 

'* Retrait successoral" 
Retrocession •»•••• 
Revendication '••••^« 



Of .Stolen goods, — " Recel ", — Appeal from a Conviction 
-> of District Magistrate •....♦' 

Do. —** Recel ", — Penalty, — Appeal from a 
Conviction of District Magistrate. . . • ...... 

Appeal from a Conviction of District Magistrate, — Receiving 
Stolen goods .*..... ...... 

Penalty, — Appeal from a Conviction of Distiict Magistrate, 
— Receiving Stolen goods ...... , •••...• 

Of Title, — Partnership, — Dissolution, — Pledge ...... 

Deed under priyate signatures,^ — Appeal from a Judgment 
of the Master ...*.. ••••.. 

From the Land Court to the Supreme Court, — Rivers, — 
Water, — Public Property, — Domaine public, — Sale of 
a share of Water, — Division of the Water of the River 
amonc^st its Borderers by the Land Court 

Payment, — Evidence, — Appeal from a Judgment (f District 
Magistrate, — 1 .ease .... .... , 

Succession, — Partition, — " Papiers domestiques",— Titles, 
— Natural heirs .... ...... . i . . . . 

Of Skill Witnesses, — Review of Master's taxation,-^Costs, 
Counsel's Fees. . .... . . . . ^ 

"Tierce Opposition" .... • ..... 

Minors, — J udgmen t by default ...... .•••.. 

Judgment of the Master and Judgment of the Supreme 
Court, — Action in distraction, — Writ of " Habere 
facias ", — Prescription of SO years . . ...... 

Transfer of rights in a succession,— Retrocession 

" Retrait successoral ", — Transfer of right in a succession. • 

By the Landlord,— Appeal from a Judgment of the District 
Court, — Privilege, — Lease, — Sale of moveable property, 
— Transfer of sale price 



SO 
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XI 



Review 
'Right 



Rivers 



• • • • • 



Of Master's Taxation, — Costs,— Counsels' Fees, — ^Request 
of Skill Witnesses .. ' 

Of Wives,— Third Party,—" Tiers Acquéreur '',— Sale of 
immoveable property,— Bankruptcy . . •••••. 

Water, — Public property, — Domaine public,— Sale of a 
share of Water, — Divisions of the Water of a River 
amongst its Borderers by the Land Coiut,-^emit from 
the Land Court to the ISup'reme Court ••••.. 



Pages 

156 
96 
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Sale 
Do. 


XkM. 


V 


Do. 






Do. 
Do. 


• 




Do. 


OF OOODS 




Do. 
Do. 
Do. 


do. 

do. 
Price 


• • • ^ t • 


Do. 


OF A SHAKE OF WATE 



Seizure 

Servant 
Do. 



Do. 

S BT-OFF 

Do. 



Appeal from a Judgment of the District Magistrate,— 
Amendment, — Prescription, — Cleric . 

(See Cancellation of). 

By Forcible Ejectment, — Inscription of Mortgage, — Notice 
to Vendors, — Appeal from a Judgment tJf the Master. 

Of Immoveable Property, — Bankruptcy, — Right of Wives, 
— Third party ,-^" Tiers Acquéreur ". ...••• 

" Contre Lettre '* Third party,—" 'llcrs Acquéreur " 

Transfer of sale price, — Revendication,— By the Landlord, 
-—Appeal from a Judgment of the District Court — 
Privilege,— Lease . , ' ....;. 

Minor, — Lesion, — Appeal from a Judgment of District Ma- 
gistrate •.•••• ' ••.«•• 

Guarantee, — Cancellation of Sale i ^ # • . • 

Maturity, — Term an«l Delay for payment. . •••••• 

(See Sale of Moveable property). 
OF WATER — Division of the water of a River amongst its Borderers by 

the Land Court, — Remit from the Land Court tO' the 
Supreme Court, — Rivers, — Water, — Public " property, 
— " Domaine public " 

Of Moveable effects, — Appeal from Judgment of District 
Magistrate, — Execution of a Judgment of District 
Court, — Transfer and Assignment . . 

Contract of service, — Petty Sessions^ — Writ of Certiorari, 
— Master * 

Employing a servant engaged with another person, — Penal- 
ty, — Appeal from a Conviction of district Magistrate, 
— Jurisdiction of District and Stipendiary Magistrates, — 
Master , .,.,.'. 

Task-Work,— -Matieious Complaint, — Appeal from a Judg- 
ment of Stipendiary Magistrate 

Compensation • • 



118 



65 



96 ^ 

85 



157 



106 
144 
129 



• • • « • • 



112 

S9 
148 



• • • |^« • 



•••••• 



• • • • 



Ship-owners 

SiaNATURX 

Skill Witnesses 
Spécial Plea 
Succession 
Do. 

Do. 

Survey 



Do. 



%.• 9 •* • 



• • • • • 



Bill, — Promissory Note, — Blank, — Transfer 



• • • • • • 



• • • • •( 



• • % é • 9 



1 

And Charterers,— Freight, •— Indemnity, — Lay-days and 
Demurrage,-<-Special Plea, — Equity, — Charter Party 

Of Manager, — Joint Liability, — Bad Faith,— Novation, — 
Commercial Partnership •••••• •••••• 

(See Bequest of Skill Witnesses), 

Equity, — Charter Party,— Ship-owners and Charterers,— 
Freight, — Indemnity,— Lay-days and Demurrage . ♦ , \ 

Partition, — " Papiers Domestiques/' — Titles, — Natural 
Heirs, — Representation •••••• , 

Deed of Partition,^ — Natary's Fees, — Division in kind of 
Moveable effets •♦,. ••••#• •••••• 

Legacy,— Discharge, — Compensation .... .....? 

By the Crqwn-Land-Surveyor, — Government Land, — Tres- 
pass, — ^Yendicatiou of a Plot of Ground,— Prescription 
of thirty years • ... ••..... . ..•••• 

Of Land,^^** Action ç^ bornage,'' — Boundary Lines 



132 

63 

83 



31 
99 



31 

164 

143 
12S 



75 



Task- Work •..r.. 

Tenant ^««t** 
Tkkm .... «a 
Testament , 

Do. ...... 

TlURD Pakties ...... 

Do. do 

Do. do. • 

" Tierce Opposition ". . 
Tiers Acqu/:reur ...... 

Do, do. ....... 

Jl ITLE ...... 



SlI 



T 



Malicious Complaint, — Appeal from a Judgment of Stipen- 
diary Magi^rate^-rrMasfter and Servants 

Lease, — Notice to Quit, — Landlord ...... . •'..... 

AndDelay for payment, — Sale of goods, — Maturity ...... 

Witnesses, — N uUity,— Oral Evidence 



PafM 



.... 



Do^ 

Title deeds 

Transfer r.»«.* 

Do. 

Do. 

Do. 

■ 

• ^o. ...... 

Trespass 

Do. 

Do. - , 

Do, ...... 

Trial by Jury •••••• 

USR 



Legacy, — Minor,—** Jouissance Légale " of the Father or 
* Mother, — Paternal Authority and Power, — Last Will. . 

Legacy, — Legal Reserve, — ** Quotité disponible ", — Last 
Will 

Community of goods between Husband ançl Wife, — Appeal 
from a Judgment of the Master, — Distraction of a plot 
of .^ grotmd, — Title, — Promise of Sale under Private 
Signatures, — ** t)ate Certaine ",;— Possession^ — Judg- 
ment of the Supreme Court standing in lieu and stead 
of deed of sale. ••.•• ..... 

**Tiers Acquéreur'*, — Sale of Immoveable Property, — Bank- 
ruptcy, — Right of Wives ...... 

'* Tiers Acquéreur *%— Sale of Immoveable property,— 
" Contre Lettre *'. , ...... ...... 

" Requête. Civile *• ...... 

Sale of Immoveable Property, — Bankruptcy, — Bight of 
Wives, — Third party. ...... . • 1 . . . 

Sale of Immoveable Propeity, — **C.ontre Lettre ",— Third 
party ^. - ...... 

Promise of Sale under Private Signatures, — ^** Date Cer- 
taine ", — Possession, — Judgment of the Supreme Court 
standing in lieu and stead of deed of sale, — Third 
Parties, — Community of goods between Husband and 
Wife, — Appeal from a Judgment of the Master,— 
Distraction of a plot of ground 1 • 

^"^atural -heirs, — Representation, — Supeession^ — Partitîbn,— ^ 
** Papiers domestiques " ...... 

Boundaries, — Yendication of land ..•••• •••..• 

And Assignment,— Seizure of moveable effects, — Appeal 
from a Judgment of District Court and execution 
thereof ...... 

Set-off, — Bill, — Promissory Note, — Blank. • 

Of Rent, — Appeal from a Judgment of DistKct Court,— 
J urisdiclion, — Lease. ,. ..•••» 

Of Right in a Snccession,-^Retrocession, — ** Retrait Suc- 
cessoral " ..*... ....•• .«.'..• 

Of Sale-price, — ^Revendication by the Landlord,*— Appeal 

ftom a Judgment of the District ' Court;,— r Privilege, — Lease, 
Sale of Immoveable Property ^ • 

Yendication of a plot of ground,— Prescription of thirty 
years, — Survey by the Crown-Land-Surveyor j — Govern- 
ment land •...•• • •••••» 

Damages,— Costs • •••.•• ••••.. 

Damages. » 

Damages. ••••.. 



• ••<••• ^ 



u 



And occupation,— JCompensRtioa>— Oral Evidence,— Appeal 
fnm a Judgment of DietrictMagUtiatef— Verbal Lease 



es 

1S6 

1S9 

68 



85 
20 



164 
96 

85 
102 

96 
86 



164 

164 
142 



99 
40 



128 
89 

157 



94 

35 

189 

140 

147» 



55 



xm 



Y 



Page» 



Veîîdication 



• ••••. Of Land^ — Boundaries, — Appeal from a Judgment of the 

Master^ — Licitation, — Interventien of a third party • • 

. ...,•. Prescription Of thirty years,' — Survey by the Crown Land 

* Surveyor, — Government Land,»— Trespass, . . . .\ . 

• •«••• Title deeds,— Boundaries. ••..•• . 

Verbal Lease •••••• Use and Occupation, — Compensation, — Oral Evidence, *- 

Appeal from a Judgment of District Magistrate* • • • • • 



Do. 
Do. 



w 



116 

94 

142 

55 



Water 



•••••• 



• • • • • 



Public property, — *' Domaine public ", — Sale of a share of 
water, — Division of the water of a River amongsts its 
Borderers- by the Land Court, — Remit from the Land 
Court to the Supreme Court, — Rivers. 

Third Party, — " Tiers Acquéreur '*, — Sale of immoveable^ 
property, — Bankruptcy 

And Testament, — Legacy, — Legal Reserve, — " Quotité dis- 
ponible •••••• ' •••••• 

And Te8tament,^Legacy,— Minor, — *^ Jouissance légale " of 
the Patlier and Mother, — Paternal authority and power. 

And Testament, —Witnesses, — Nullity, — Oral Evidence, .. , 

Nullity, — Oral Evidence,— 'Last will,— Testament ••..♦. 

Notice of facts ,-^De!ay. . ...... 

Appeal from a Conviction pf District Magistrate, — Larceny, 
— Preh'minary Enquiry 

And Labour done,-r Contracts and obligations, — " Mise en 
demeure", — » Damages. ...... 

Writ of '* Certiorari " Master and Servant, — Contract of service, — Petty Sessions 
Writ of "habere facias". Prescription of thirty years, — " Res-ïudicata ", — Judg- 
ment of the Master and Judgment of the Supreme 
Court, — Action of distraction .,,..• •.•••• 

Written Proof Appeal from a Judgment of District JVIagistrate, — Verbal 

Lease,— Use and Occupation, — Compensation, — Oral 
Evidence ...... ...... • 



Wife 

* 

Will 

Do. 

Do. 

WlTNESèBS 

Do. 
Do. 

Work 



112 

96 

20 

«5 
68 
68 
5$ 

29 

1 

148 

92 
55 



X 



] 



/ 



ALPNABETICALLISTOFCASES 



roit 1871. 



PLAINTIFFS AND DEFENDANTS. 



.% 



Allard the wife vs Widow Lagesse. . 

Aristide tê the Queen « 

Aristhène/Jean^ vê the Queen • « • • 

Alcide^ Andxé> (Bankruptcy). • • • • • 

Ajum Ooolam Hossen vs Mamode 

Baboo •• «• 



B 



Bennett the wife v$ D'Arifat the wife 

& ors « 

Beermnth vs the Queen« • , •• 

Brouard vs Oopalsing . « 

Brouard vs Gopalsing, •••.••••••• 

Bojgerd vs Gérard- ••••« ••• 

Bour vs Pellegrin •••••.»• 

Ba]ra, J. vs Edgard Grassy 

Bergicourt the wife vs Widow Buttié 

& or.. ; 

Buttié & wife vs Autard & wife 
Baya^ Jules^ vs Edgard Grassy^ 
Bofgerd & anor vs the Colonial Se- 

cretarj ••.•.••.•.•••••••••• 

Bonnefin the son vs Unuth • 

3onieux^ Adolphe, vs BIy th Brothers 

&Co 

Barlow vs Arbuthnot & GufSiet, . « • 
Buttié vs Ca^alens & ors . . /• . /• « 
Bonieux vs Blyth Brothers •••••• 

Blyth Brothers & Co. t?^ Bonieux. , 
Bollard & wife i7« Bussac & ors, • • • 



• • 



• • • • 



o 



CaiUaud v» BoUer & wUe & Chauvin 

Coo : Marasamy v* Moo : Magalin- 

gum... 



20 
SO 

■57 

131 
155 



87 
88 
53 
S4 
65 
75 
80 

89 

94 

110 

121 
*133 

144 
148 
152 
156 
163 
165 



40 
51 



Caillaud v$ Gaston. ,i,,,^, .,..,. , 
Cantin t» Vincent Georges. . . . . .s. . 

Chaviv v$ Juglard 

Colonial Secretary «• Julia Bolgerd 

& or.. 

Courtois V» Widow OBEallot & ors 



• • 



D 



Domain, G. vs Lory 



E 



Elias, Mallac & Co. vs Galdemar 
frères ••••••••• • 



Fontaine & Smith, & Paturau & uo. 
vs W. Hewetson, ••.•••••••• 

Florigny, Arthur, vs Jules Baya . . 
Froberyille vs Husson • 



G 



Grand'Maison & anor vs D'Epinay. 
Guyanee & others vs the Queen • • 

Gellé vs Tuyau 

Galdemar frères vs L. Bivet & Co. . 

Giquel & wife & ors, André, vs J. 

Desvaux de Majdgny & ors . • 

Grassy vs Goudin & Coutanceaa . . 



H 



Hewetson W. vs Fontaine & Smith 
& Paturau & Co 

Herehenroder, E. J. vs Pellegrin & 
wife & ors •#•«••••.••••... 



67 
74 
95 

105 
120 



27 



87 



1 

110 
143 



42 

59 

78 

100 

116 
129 



1 

96 



Hude v$ Descoins •••• ;•••• 167 

I 

Ibrahim Ismaeljee (Bankruptcy) • » el 

Ismael vs Mungrookan , • . « 106 

J 

Jotdan & Co. S. vb C. Hall & Co. « 82 

L 

Lagesse, Widow^ vb Dupont ^5 

Lutchman vb the Queen* . • ^ 29 

Lebrun vs Avice « • 34 

Latour de St. Ygest, G. V. Blandîn 

de Chalain vs Nemours « 36 

Leconstant, E. & J. 99 Yaudagne, « 92 

Leclézio, Henry ts Magnien & ors. 122 

Legars V8 Dupin & ors .«••#••••• 142 

M 

f 

Meriren vs Mazaud & Co. •••••••• 77 

Maurel vb Wilson , « « 98 

Moutamah vb the Queen. ^ • }09 

Maureemootoo & Verapeen vb Tyem- 

permall ^.,1 128 

Millien M D. Galea 161 

Monneron vs Morel & ors « • 164 

N 

Nadal vs Dorestine. • • T. • • 56 

Naiken vé Ayassamy ••••«••••••• 118 

p 

Pitot, A. w F. Fabron , , . . ; .7. ,7 *9 



* 



n 



Picquenard vb Duhaut 

Pastourel & ors vs Valentin & ors . • 

R 
Boss vs Dyer • . • . • 

Hamsahajre & ors vs Blandin de 

Chalain 

fiampant & wife vs Gautier & wife. 
Rouge vs Feillafé & ors. •••/•... • 

Raya\i vs the Queen 

Ramghan & ors vs PouUn 

Raffin vs Gunputh, ••••••••.•... 

s 

Sophie & wife va Sadaram. ....... 

T 
Toulapen & Ayassamy ta the Queen 

U 

United Dry Dock Copipy. vs Alt>ion 
Dock Company .....t...... 

tJnuth vs Bonnefin the son ...... 

Unuth vs A^beelock 

V 

VigoureuxCfor the United Dry Docks) 

vs Ellis 

Vigier Latour & Co. vs De Jonx , . 
Valentin & on vs Pastourel & ors. . 
Do. vs do. . . 

Yee Saminaden vs Boussetty & anof. 

W 

Wilson & anor v$ Maurel 



67 
79 



69 

6S 
86 
112 
132 
148 
159 



107 



110 



83 
139 
140 



44 
50 
68 
79 
157 



126 



' 



ALPHABETICAL LIST OF &ASES 



FOR 1871, 



DEFENDANTS AND PLAINTIFFS. 



Avke a($ Lebrun » » « • J 

Albion Dock Company ats United 

Dry Docks Company • • 

Autaid & "wife ats Buttié & wife • . 

Ayassamy ats Naiken* • • • • • 

Alcide (André) Bankruptcy •••••• 

Aubeeluck ats Unuth • • • • • 

Arbuthnot & Gu£9[et ats Barlow • « 



B 



Bohler & wife & Chauvin aie Cail- 

laud ••••••«•.•••••« 

Buttié & ors (widow) ats Bergicourt 

the wife • « 

Bolgerd & or (Julia) ats the Hon. 

the Colonial Secretary 

Baya (Jules) ats Arthur Florigny, . 

Bonnefin the son ats Unuth « 

Slyth Brothers & Co. ats Adolphe 

Bonieux 

Blyth Brothers & Co. ats Adolphe 

Bonieux «. 

Bonieux ats Blyth Brothers & Co. • 
Bussac & ors ats Bellard & wife • « 



C 



Chalafn (Nemours Blaudin de) ats 

Gustave Latour de St-Ygest , . 

Chain in (Blandin de) ats Bamsahayc 

* & 018 

Colonial Secretary ats Bolgerd & anor 
Cazalens & ors ats Buttié , , , 



S4 

88 
94 
118 
131 
140 
148 



40 

8^ 

105 

110 

USD 

144 

156 
163 
165 



36 

63 
121 
152 



D 



Dupont ats Widow Lagesse .V . . .7 
D'Arifat the wife & ors ats Bennett 

the wife • ••••••••• 

D'Epinay ats Gxsand'maison & anor 
De Joux ats Yigier Latour & Co. • • 
Dorestine ats Nadal •••>•«•••••• 

Dyer ats Ross ••••• < 

Duhaut ats Picquenard .«•••••••• 

Desvaux de Marigny (Janvier) ats 

André Giquel & wife & ors . .' 
Dupin & ors ats Legars •••»•••••• 

Descoins ats Hude »••••.•••••.•••• 



E 



Ellis ats Vigoureux (for the United 
Dry Docks)» • ••••• 



Fontaine & Smith, & Paturau & Co. 

ats W: Hewetson • . • 

Fabron (F.) ats A. Pitot 

Feillafé & ors ats Rouge •••••••• 



G 



Gopalsing ats Brouard ,.••••• 
Do. ats Do. .•••••• 

Gastoil ats Caillaujd •••••••%« 

Gérard ats Bolgerd & anor • • . 
Grassy (Edgard) ats Jules Baya 
Gautier & wife ats Rampant & wife 
(jaldemar frères ats Elias^ Mallac & 
Co t .•••• 



• « 



25 

ST 
42 
50 
56 
60 
«7 

116 
142 
167 



44 



1 

39 
112 



53 
54 
57 
65 
80 
86 

87 



II 



Grassy (Edgard) ats Jules Baya . , 110- 

Goudin & Coutanceau ats Grassy, . 1)^9 

GuTiputh at$ Kaffin 159 

Gale^ (JÙ.) ats Millien & ors 161 

H 

Hewetson (W) afs Fontaine & Smith 

& Paturau & Co ♦ . • 1 

Hall (C) & Co. ats S. Jordan & Co Z% 

Hallot & or (widow) ats Courtois. . 120 

Husson a/5 Froberville , 143 

I 

Ibrahim Ismaeljee (Bankrupcy) , . 51 

J 

Juglard a/< Chavry.^. ...... .,,,, 95 

' ^ ' L 

Lagesse (Widow) ats Allard the wife. 20 

Lory ( do. ) ats C. Domain . . 27 

. . M 

Moo. Magaliugum ats Ôoo. Marasa- 

samy • • • ••....• 51 

^Mazaud & Co. ats Merven ,...,, 77 

Mungrookan ats Ismael ••...»,...• 106 

Magnien & ors a/s Henry Leclézio \%^ 

Mau^ ats Wilson & anor 126 

Mamv^^ Baboo ats Ajum Goolam 

Lossefh. •••%••••<••»« • 155 

Morel & ors als Monncton •• , 164 

P 

Fastourel &' <>rs 20» Yklentin & or». 68 

Pellegrin àis BbUr .•«.. 75 

Pastourel ,& ore ats Valentin & ors. 79 
F«Uep:rin & wife & ors ats G. J. 

HercBe'nroder , . , • . • 9& 



% 

r 

I 

t 

Poulin ats Ramghari & ors •>•••• 148 

-, Q 

Queen ats Lutchman ••.«.;.•,•.• 29 

Do. ,^ Aristide 30 

Do. „ Beermuth / 38 

Do. „ Jean Aristhène 67 

Do. „ Guyanee & others ..,,.. ' 59 

Do. . „ Moutamah ^ , , . 109 

Do. „ ToulapeiT & Ayassamy . . 110 . 

Do. „ Rayah 132 

Rivet 4r Co. (L.) ats Graldemar 

frètes J " 100 

Roussetty & anor ats Vee Sami- 

nadeu ••••..«• ••• 157 

s m 

SaSaram alt Sophie & ^ife .;,... 107 

T • ' • 

Tuyau ais Gellé .•..!%. 78 

Tyempermall ats Maureemootoo & 

Yeerapen • «• 128 

XJ 

tJnuth ats Bonnefiu the son •••••• 188 

V 

Vincent Georges ats Cantiii ^ . . • w^ - 74 
Valentin & ors .a/« Pastourel & on; 79 

Vaudagne -«/^ E. J. LecooBtftnt • » 9;B 

W , 

Wilson ats Maurel ••••#• '98 



. 



>y 



^1 



n • 



> 
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DECISIONS 



OF THE 



SÏP11EME COURT VICE-ABMIRALTY COURT 



AND 



BANKRUPTCY COURT 



OF 



MAURITIUS. 



ARRÊTS 



D£ 



U GOUR SUPRÊME, DE LA COUR DE VICE-AMIRAUTÉ 



ET DE LA • 



COUR DES FAILLITES 

DE 

Ii*ll.E IH A IJ R 1 C JB . 



1872 



▼ OLVMCS TWfiLFTB. 



SBXTED S'y E. BE KA^ETRE 

BARRISTER AT LAW. 



i« • 



MAURITIUS : 

PRINTED BY S. OUPUY, — 9, BOURBON StRfiBt 

1873. 



I 

I- 



■•I. 






^ 



f 



ÎSUPREME COUET OF MAURITIUS. 



His Honor Sir C. FARQUHAR SHANL ^nt., L.L.D. &c., Chief Judge, 
The Honorable N. G. BESTEL, First Ij ^e Judge, 
The Honorable John GORRIE, Second } )^e Judge. 



/ 



A. G. ELLIS, Esq., Acting Procureur an<V; Wocate General, 

... « * ■. \ 

L. COX, Esq., Substitute Procureur & Ad^i \te General. 



VicTOK ESNOUF, Esq., Master, 

J. A, ROBERTSON, Esq., Substitute Master, 



O D'EMMEREZ db CHARMOY, Esq, 

Registrar. 
L. ISNARD, Assistant Registrar 



VICE-ADMIRALTY COURT. 



His Honor Sir C. FARQUHAR \SHAND, L.L.D., Chief Justice, Judge, 

The Honorable N. G. BESTEL, Judge Surrogate, 

E. J. LECLÉZIO, Esq., Queen's Advocate, 

G. A. RITTER, Esq., Registrar. 

Jambs BROWN, Marshall. 

J. BOUCHET, Queen's JProctor. 



COURT OF BANKRUPTCY. 



JtiD/?^5l^— THE JUDGES OF THE SUPREME COURT 
J, :^^^HENRODER, Esq., Official Assignee. 



COUNSEL (actuall]^ practising) 



Leclézio, E, 

Campbell, CM 

Bazire, E «••••••••••• 

Leclézio, E J • 

Pellereau, E » 

Martin Moncamp, P. G 

Rouillard, L 

Chastellier, P. L 
Delafaye, V, .,4 

Goibert, G 

Newton, W. , . 
Lepoigneur, I. « « 



• • • • 



1828 
1841 
1868 
1858 
1860 
1861 
1861 
1864 
1864 
1864 
1864 
1864 



Jenkins, T.L 1865 

Florent, E 1865 

Desmarais, E. •••••• , 1866 

Bazire, E 1867 

Galea, H. . , 1867 

Lemière H 1868 

Avice,H 1868 

Beaugeard, P 1868 

Pilot, G 1868 

Vaudagne, E.. ; 1868 

Hamon,A 1869 

Lionnet,F 1870 



Oilier, R.. 1870 

Poulin, F 1870 

Forget, A 1870 

Thibaud, L. A 1871 

Pelte,E 1871 

Desenne,0 1871 

Boucherat 1871 

Galais, E 1871 

Mathews, L. F 1872 

André, A 1878 



ATTOBNIES (actually practising). 



Pastor, E 

Mercier, J. 

Lalandelle, G • • . • 

Hewetson, W. , , . 

Laurent, E • • • 

Ducray, E 

Hitié,iJ 

Pignéguy, J 

Pastor, H. ••••,... • • 

Colin, A J 

Pragassa, V • • • • • 

Guibert, J ••••.••... 

Finniss, W.. 

Bouchet, J 

Duvivier, Ed. 

Ackroyd, J 

Desperles, L 

Herchenroder, T. 
Laval, V 



• • • • 



1840 > 

1840 

184S 

1846 

1846 

1848 

1850 

1850 

1850 

1851 

1851 

1853 

1853 

1853 

1833 

1859 

1859 

1860 

1860^ 



Chazal, P. E. de 1860 I 

St-Peme, E. P 1860 • 

Tessier, G I860 

Victor, F 1860 

Mallet, F 1861 

Ductuy, V.G 1861 

Gautray,C 1861 

Sicard, N 1862 

Simonet, F 1863 

Pitot, A 1868 

Bétuel,A 1863 

Boullé,V 1863 

Bodessc, L. C 1863 

Bitter, G A 1864 

Perrot, A 1864 

Bohan, A ....,,.... 1864 

Gilot,F 1865 

Halais.J 1865 

Sauner, M 1866 



SauzieT,£ 1866 

Commarmond, A . . . . , . 1867 

Bobert. A 1868 

Desjardins, E 1870 

Bousset, C 1870 

Wohrnitz, L 1870 

Erny, P. J. A 1871 

Bolando, A 1871 

St. Pern, L. de 1871 

Ganachaud, E 1871 

Ellie.J 1871 

Lastelle, F 1872 
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SUPREME COURT. 



Sbquestration, — .Account - Current, — 
Claim of Balance thereof, — Breach 

OF DUTY,-T-BlLL8 RAISED BY SeQUI;STRATOR 
ON THE ClfEDlT OF EsTATE, — BiLLS EX- 
CLUDED FROM ACCOUNT-CURRENT, — SUGAR 
BELONGING TO SEQUESTRATION ACCOUNT, 
PLEDGED ON DoCK-WaRRANT, — ReMIT TO 

Master to adjust account. 



Before 

His Honor Sir C. Farquhar Shand, Knt., 

Chief Judge, and 
His Honor Mr. Justice J, Gorkie. 



t . 



BRÉAR1) & Co.,— Plaîntiifs, 



versus 



THE CEYLON COMPANY LIMITED,- 

Defendants. 



L. RouiLLARD, — Of Counsel for Plaintiffs. . 
M. Saçzier, — Attorney for same. 

Hon: E.J.Leclézio, — Of Counsel for Defend- 
W. He WBTsoN,— Attorney for same. [ants. 



1th Februanj 1872. 

This Action -has been euitered by "Aladame 
•Marie Catherine Idalie Jamki, the duly au- 
thorized wife of FcrdinaniJ Bréard from whom 
she is separated as to property, and the latter 
for the authorization of his said wife and the 
validity of the proceedings, against the Cey- 
lon Company, Limited, of London and repre- 
sented in Mauritius by ^ James Henry Mercer, 
their manager. 

After narrathig that the Defendants had 
been appointed sequestrators of the Estate of 
*^ Savannah," then the i)roperty of the Plain- 
tiffs, and were entrusted with its entire ma- 
nagement until the 20th of October 1864, and 
that the Defendants furnished an account cur- 
rent of their intromissions, the . Plaintiflfe as- 
sert in their Declaration that the balance of 
$21,551.58 was not the true balance due by 
the Defendants ; they also aver that in breach 
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of their duty as sequeetrators/the Defendants 
did cause tobe done, the following acts: (Ist) 
use the credit of the Estate " Savannah " for 
their own benefit, by causing the managed un- 
der such sequestration, to wit: Mr.Joseph Dar* 
né, to sign promissory notes upon which they 
raised money for their own use, for a sum of 
about $ 100,000 ; (2) pledge the sugars of the * 
said Estate for and againât Dock warrants 
and keep such sugars so pledged for long pe- 
riods, and this as well during such seqitestra- 
tion as at the time when it had actually ex- 
pired or when it was just about to expire, and 
this for a sum of about $ 80,00(1; (3) let out 
or hire the store of the said Estate situate at 
Souillac, and placed under sequestration with 
it, and appropriate or allow others lo.appro- 
]>riate the same without in any wise crediting 
the accounts of the Estate with such rent ; and 
(4) dispose of, directly by themselves, a- consi- 
derable quantity of sugars bf the said Estate, 
and use the proceeds for their own purposes; 
and that 4hey have allowed others to do the 
same without any mention of *-hese facts being 
made in their accounts, and more especially 
that they never credited the Estate " Savan- 
nah " with* the proceeds of 2945 bags of 'Su- 
gar sold to Leishman & Co., and of 529 bags 
sold to Aikin Bourguignon & Co. ; and that 
they either applied to their own use 3,000 
bags of sugar, or allowed the same to be left 
on the said Esta» '* *^«vannah** when it was 
sold to Mrs. Widow Jamin, although all such 
sugars had actually been made by them as 
sequestrators of the said Estate, and during 
such sequestration ; which breaches of duty on 
the part of the Defendants give rise, as the 
Plaintiffs contend, to the application of Art. 
606 of the Code of Civil Procedure, and en- 
tafl on the Defendants the forfeiture and loss 
of all the sums charged by them foi* Commis- 
tion. The Plaintiffs further contend that giv- 
ing effect to the emendations which they set- 
forth in a statement annexed to the Declara- 
sion, that the real balance d\ie by the Defen- 
dants is the sum of $ 131,135.26 as at 80th 
September 1867^ and they pray Judgment 
that the Defendants may either be condemned 
to credit the S'questration account with the 
.said sura of $ 131,135.26 over and above the 
balance admitted by them, oi to be condemn- 
ed to pay the said amount to the Plaintiffs or 
such creditors as may attach the same ; and 
they claim interest on the new balance, and 
on the balance admitted by the Defendants, 
at the rate of 18 per cent from the date of the 
service of the Declaration, and all Costs of 
suit, the Plaintiffs making certain reservations 
of their rights to make further demands 

The Defendants, by their plea of Slst No- 
vember 1867, pleaded to this Declaration ; (1) 
that the Plaintiffs had no right or cause of 
Action by reason of their several allegations 



(2"^ Ihat they denied the several facts, matters 
a/ 1 things in the said Declaration and parti- 
ct ^s setforth (3) that the Defendants were 
nq Juilty of the grievance laid to their char- 
gé','^ and were npt indebted in the balance 
brcmght out by Plaintiffs. 

Is^'ue having thus been joined, the further 
prog/?ss of the suit was delayed from that 
date * until this year, in consequence o{ the 
Plaintiffs being, as they alleged from their cir-*^ 
cumstances, unable to bring the issue to trial ^ 
sooner. 



The examination of certain witnes8e<(, de 
bene esse, had been allowed in the meantime, 
and certain amendments to Declaration ten- 
dered, and at length on 19th October 1871 
the case came on for hearing. L.RoriLLARDof 
Counsel for the Plaintiffs opened upon eigh- 
teen objections to the accounts and the con- 
duct of the sequestrator ; but the whole of 
these being purely matters of accounting, we 
referred them to the Master with the e# 
ception of the eighteenth being an item of 
costs to Hewetson in certain proceedings up- 
on which we indicated our opinio^ at^ the time, 
reserving the ultimate disposal to our final 
Judgment in this cauSe and the others about 
to be mentioned which formed the ISth^ 13th, 
14th, 15th and 1 6th of Rouillard's objections 
to the account which we reserved for en- 
quiry and determination by the Court ; viz ; 
{1) the charge that the sequestrator had used 
his position to raise bill3 on the credit of the 
Estate which he had not brought into the ac- 
count; (2) that- he had pledged sugars on 
Dock warrant in like-manner; (3) that he had 
misappropriated various quantities of sugar ; 
(4) that he had lent the store at Souillac with- 
out rent, or at least had not accounted for the 
rent in his accounts. Upon those questions 
much evidence was heard by us on the 23rd 
day of October and several subsequent days, 
and parties having been fully heard by their 
respective counsel, nvetook the important mat- 
ters pleaded before us into our consideration, 
and we now pronounce the following : 



JUDGMENT. 

This case is the sequel of others which have 
been formerly before this Court in connection 
with the Estate " Savannah. " In the reports 
of these former Actions in Piston's, on ktni 
September and 5th October 1864, and a case 
as to producti<^n of vouchers in 1867^ the 
terms of the appointment of Arbuthnot, thea 
managing Director of ^the Ceylon Company, 
to be sequestrator, will be found alluded to. 

I. As to the Bills or Promietory notes ex- 
cluded tvom Account^ 
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It is not denied by the Defendants that they 
required Darné to draw bills for Ifts avances, 
and that they discounted those bil Wat the 
Bank^ either for the purpose of obtiggpTing the 
money for the necessary advances or Tor subse- 
quently recouping themselves^ so that their 
own balances should not be diminished by the 
advances they had made. The bills or part 
of them or rather the Promissory notes signed 
by Damé as " administrateur judiciaire de 
** Savanftah " have been produced. He pro- 
mises to pay at a fixed date a certain sum 
which has been received by him in cash for 
the wants of the Estate. The documents were 
endorsed by Arbuthnot the managing Direc- 
tor of the Defendants and discounted by the 
Oriental Bank Corporation. When the Court 
appoint a sequestrator and fix or contemplate 
a percentage and commission for his services, 
it is in the expectation and on the understand- 
ing that the sequestrator is to advance the 
funds necessary out of his own proper means 
with the banking or other arrangements which 
the sequestrator may enter into for the pur- 
poses of^tbe business^ the parties injterested 
in the Estate have nothing to do, nor would 
the Court permit its process to be used for the 
purpose of revealing in a Court of Justice 
arrangements which the Banks and the se- 
questrator had made for their mutual advan- 
tage and with which they, the only parties 
concerned, were contented. The position of 
affairs here, however, is something very diffe- 
rent. The Plaintiffs alieges that the seques- 
trator did not in point of fact make the ad- 
vances required for the Estate and for which 
he charges the sum of 12 per cent as commis- 
sion, but that having caused Damé the mana- 
ger, under the title of "administrateur judi- 
ciaire " to emit promissory notes for the wants 
of the Estate, the money was advanced by 
the Bank to Darné in this capacity, at the rate 
of 10 per cent, the position of the managing 
Director of the Ceylon Company becoming 
that merely of the agent who took the Bills 
to the Bank for the purpose of getting them, 
discounted with his indorsatiom 

The allegations go even farther than this 
and to the length that money was thus raised 
much more than sufficient for the wants of 
the Estate, and that the sequestrator employ- 
ed his position to obtain money for the general 
purposes of his Company. 

^hese bill transactions are kept out of the 
accounts as filed, these being presented as if 
the sequestrator had from his own resources 
made the necessary advances for the " entre- 
coupe." We have considered this question with 
a due regard to all that has been advanced by 
the Company as to what was the practice at 
the time they were appointed sequestrators, 
to the impossibility of any company such as 



thcir's conduoting business on an extensive 
scale without applying to Bankei-s for advan- 
ces, and to the undoubted benefit which such 
companies are to the most importantrinterests 
of the Colony, and especially to the service 
which the company rendered to this particu- 
lar Estate and those interested in it by accept- 
ing the position pf sequestrator at a searson 
when capitalists were unwilling to take upon 
themselves the liabilities of the " entre-coupe" 
of those great concerns. After giving all due 
weight to these considerations, the question 
remains to be solved whether in the face of 
the transactions which actually took place, it 
can be said that the sequestrator really advan- 
ced the money and whether he did not also in 
point of fact raise more money than was ne- 
cessary by pledging the credit of the Estate 
through its manager. 

It is clear that the first thing necessary for 
the elucidation of this point is to have the 
Bills brought into the account. They did pass, 
they do form part of the vouchers now on the 
table of the Court, and before we go further 
we must have an account with these large 
amounts duly inserted in their proper places, 
as they were obtained from the Bank on dis- 
count, and as ultimately paid to the Bank 
when the bills became due. When this is ob- 
tained, we shall be better able to determine 
what amounts have been advanced by the se- 
questrator, what*^is claims are under the as- 
pect of éi&irs which may then, present itself, 
and generally how best to dispose of the ques • 

.tious which have ariëen with justice to all 
parties. We, therefore, remit to the Master to 
obtain fi'om the Defendant the accounts of the 
sequestration stated, by bringing to the debit 
and credit respectively, the promissory notes 
granted by Darné as " administrateur judi- 
ciaire " of " Savannah " and discounted by 

. the Bank, and the amounts paid to the Bank 
to retire those promissory notes when due as 
of their proper dates respectively. 

« 

II. Pledging the sugars on Dock-warrants : 

.The allegation of the Plaintiff that certain 
quantities of the sugars of the Estate pend- 
ing the sequestration, or sugars belonging to 
the sequestration account, were placed under 
Dock- warrant, has also been admitted and jus- 
tified by the Defendants. We have had from 
more than one source detailed accounts of the 
sugars so dealt with. The money received 
from pledging the sugara in this manner was 
not brought to the credit of the Estate ; and the 
sequestration accounts as given in do not ex- 
hibit in any manner that the proceeds of the . 
crop had been thus used. If the Defendants 
had been able to shew us that the pledging 
had been a matter of imperious necessity, 
with the object of preventing loss to the Es- 
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tate during some season of remarkable de- 
pression of prices, we could at least have under- 
stood the. argument and appreciated better 
the position of the sequestrator if at the same 
time we had found that the amounts obtain- 
ed from the Dock Warrants liad been at once 
carried to the credit of the account. The ar- 
gument which was addressed to. us on the part 
of the company was something very different 
from this: It was contended. that the seques- 
trator acting under his general powers as snch, 
might, for reasons known to himself alone, 
l>ledge the sugars on Dock warrant, abstain 
irom carrying the amount to the credit of the 
Estate, (thus apparently securing the use of 
it for other purposes) and charge the Estate 
interest on the balance of advances then cur- 
rent, as if neither sugars had come in, nor 
money been obtaining by pledging tlicm with 
the Bank, for advances We cannot acco^it of 
such a definition of the powers and privileges 
of a sequestrator. His obvious duty is not to 
siwculate with the produce of the Estate, even 
if the result of the speculation should be be- 
lieficial to the Estate itself. Far less is he jus- 
tified in s])eculating with the produce for his 
own benefit. The sugars ought immediately, 
or within such a reasonable time as might 
be requiring for making due enquiry as to the 
best mode of disposing of them, be sold, and 
the amount carried to the credit of the Estate, 
to keep down, as far as possible, the advances 
(m which a heavy charge is*îunnîng for inter- 
est, and even where the balance stands in favor 
of the Estate, to bring the price of the croj) into 
the account as speedily as it can be realized 
with prudence and discrimination. 

» 

We accordingly order these accounts to be 
adjusted by crediting the Estate with the mar- 
ket price of the sugars^ immediately, or with- 
in a reasonable time, after their arrival in 
town, and all charges of insurance and otherf^ 
caused by their being kept under Dock War- 
rant to be struck out, and we. remit to the 
Master to see the account adjusted accordingly. 

The Plaintiff contends that by so dealing 
with the property confided to his care, espe- 
cially in the matters of the bills and the Dock 
Warrants, the sequestrator has brought him- 
self within the operation of the rule contained 
in Art. 60S of the *'Code de Procédure Civile: " 
Le gardien ne peut se servir des choses saisies, 
les louer ou prêter, à peine de privation des 
frais de gaîdo, et de dommages intérêts, au 
paiement desquels il sera contraignable par 
corps." • . 

The general rule of iaw with regard to se- 
questrations is that they bear an affinity to 
seizures and to guardianship as defined with 
reference to seizures. The acts pf the seques- 
trator in this case which are impugned, un- 



doubtedly bear an aspect of gravity. He has 
made uise of the property intrusted to his care 
by plmvig it on Dock warrant, and not car- 
rying wic amount obtained to the credit of 
the Estate, and undoubtedly the Court has 
the power to withhold the Comrriission stipu- 
lated, in cases where acts have been done with 
the obvious intention of damaging the Estate 
for the personal benefit of the sequestrator. 
We do not, on the other hand, hold that we are 
bound by the article quoted, in all cases, to 
inflict a penalty of this nature on a sequestra- 
tor holding a position by our law and customs 
which confers upon him such extensive pow- 
ers with regard to an Estate and requires of 
him duties so different from a mere guardian- 
ship of real or personal, property under sei- 
zure, should he have actod with the produce, 
and stated his accounts in a manner different 
from that which the Court may ultimately al- 
low. We have already in the case of the bills 
ordered them to be brought into the account, 
in order that the Estate may be benefited by 
what actually took place, and we liave order- 
ed that the Dock Warrants be kept out of the 
account, and tl>e price of the sugar credited 
as if sold" within a reasonable time of its 
reaching town, and we are^ not disposed, in 
the circumstances to go farther than this at 
this stage of the cause, reserving to ourselves 
full liberty to deal with the matter of commis- 
sion on the Report of the Master, as shall then 
appear to us just and expedient. 

III. The amount of sugars: 

The question as to the amount of sugars 
which ought to have been credited to the se- 
questration accoimt is onç which caused much 
trouble and anxiety to the Court, from the 
very unsatisfactory mode in which the books 
of the Estate had been' kept, and from the po- 
sition assumed by the Defendants. The books 
of this sugaV Estate stated to be one of the 
largest and most productive in the Island, at 
. that time, consisted solely of certain pencilled 
memoranda in certain unbound memorandum 
books which were produced before us'. Indeed 
all that there was to shew us the produce of 
the Estate for the crop in question, that of 
1864 — 65, and the amount of sugar made and 
despatched to town for sale up to a given date, 
consisted of three half pages of memoranda 
altered and corrected, at the end of the pay 
sheets of the laborers for the months of Au- 
gust, September and October Avhen the crop 
was in progress. 

Wheii a sequestrator is apjwinted by the 
Court, We at least expect full and exact ac- 
counts taken from hooks properly and regu- 
larly kept, and which have been inspected and 
checked by the sequestrator himself as the 
business of the Estate proceeds. Moreover at 
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the time of the sale of the Estate, ou ^Oth 
October 1864, the Ceylon Company had at 
once become the agents in town for the new 
proprietor, so that for a time, at least, the Coi^ 
pany held the delicate position of acting un- 
der the appointment of the Court as seques- 
trator and on their own account as agent for 
the buyer who had a different interest. In such 
circumstances the utmost care should have 
been taken to ascertain and fix cl(»arly the 
J quantity of sugar wliich, w^s to enter the oue 
f account, and that which, after the sale, belong- 
ed to the buyer and to make every tiling ap- 
pear on the face of the accounts so that nei- 
ther tlie Court nor the parties interested 
should have beoti left in the dark as to the 
disposal of«any portion of the crop for the 
year. 

In place of this being done, no special ac- 
count was taken of the amount of sugar made 
up to the date of sale, or packed in the sugar 
house, ready for removal, or remaining in the 
coolery, manufactured but not packed. It was 
stated at the bar, for the Company, that acting 
under the advice of cpunsel they had treated 
all the sugars received in town before the day 
of the sale, as belonging to the sequestration 
account^ and all received after, even tho* 
bearing the mark of Bréard aftd Co., and 
shipped in the coaster before the sale, as be- 
longing to the new owner. Even if this ad- 
vice had been perfectly sound in law^ the mode 
of dealing with the sugars ought to have ap- 
peared in the accounts, for ttie satisfaction of 
the parties interested and the justificaûon of the 
sequestrator himself, and not been hidden in 
the books of the Company and the account of 
the new owner. 

Aft»r examining and re-examining the ma- 
nager of the Estate during ^he sequestration, 
and certain employés whose names were inci- 
dentally mentioned during the progi*ess of the 
cause, after ordering to be brought into (/ourt 
the scraps and memoranda to be found in the 
Estate, the books of the Ceyloi:\ Company it- 
, «elf, the invoice books of the keeper of the 
store at Souillac, who received and despatched 
the sugars, and the books of the Albion 
Dhck where the sugars were received and 
from which they were despatched, when sold 
or disposed of, we have gained a certain 
amount of infoimation about a matter which 
ought to have been made clear and patent to 
all on the face of the accounts themselves. 

We cannot say that the result we have ar- 
rived at is perfectly satisfactory, but we have 
endeavoured by a carefnl collating of the evi- 
dence, and by ourselves checking the memo- 
randa kept on the estate, item by item, with 
the other books produced, to arrive at the best 
poeaible result in the circumstances among the 
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evidence as to the amount of sugar- remaining 
on the Estate, either packed or ready to be 
packed, at the date of sale, we found that of Mr, 
Damé the manager was any thing but exact. 
In his fin^t examination he told us that at the 
date of the 20th of October there rcmainei^ 
packed at the sugar house about 22Ô bags, 
and in the coolers about 450 baj^s. In his ex- 
amination on the 1st December, he said that 
he had despatched 150 bags to Souillaô ou 
the morning of the 2 1st of October ; that after 
those were s.'nt, there romainod al>out 150 
bags on hand, and there were sugars in the 
coolers and turbined about 550 bags. Mr. Di- ^ 
dier the accountant on the Estate, and whose 
evidence the Court ordered to be taken by 
commission because of the illness of the wit- 
ness, gave a very different account of the 
amount of sugar remaining in the sugar house 
at the date of the sale. Ho stated that at 
that date there were about 2,000 or 2,500 
bags of sugar piled up in the sugar house, 
and that these were afterwards marked 
" A. Jamin " upon which he, the witness, 
bad remarked to Darné that the sugars be-r 
longed to the sequestration for that part made 
before the :20th October. He admitted, how- 
ever, that there were 400 or 500 bags in the 
pile manufactured after the 21st of October, 
and sugar which was manufactured on the 20th 
and turbined on the 21st ; but all the rest . 
he was sure had been packed and piled before 
the 20th October.' It T^as not suggested that 
Didier had any enmity to Darné as was the 
case with one of the witnesses, or that he had 
any interest in the matter in any way which 
^ could render his testimony *^uspccted. It was 
necessary therefore to examine his evidence 
very minutely, for if true it not only showed 
a much, larger amount to be due to the se- 
questration, but the evidence of Darné, the 
manager, on this subject to be false. Fortu- 
nately the witness supplied us with a test by 
which we might judge of his acctiracy as to 
the time when the bags were so piled up. He 
stated that Mr. Henry Bousquet an' engineer 
must have also seen those bags. We caused 
Mr. Bousquet to be examined. His memory 
was not clear on the subjects on which he 
spoke. One thing however Was manifest from . 
certain lattcrs to Darné which he acknow- 
ledged to be his, and which are produced, 
that he had not been on the esfate between 
the 9th and 28th days of October. If the pe- 
riod! to which Didier speaks was after the 
28th of October, then the explanation of Dar- 
né as to the pile of sugar bags in (he su- 
gar house is very natural and credible, viz : 
that on the 2 1st of October when he received 
notice of the sale from De Mouhy the agent 
of the new proprietor, he was told not to dis- 
patch any sugars to town until a new stamp 
for the bags had been sent ; during this period 
the mill continued at work, and as it was pro- 
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d^cing from 200 to 300 bags a clay, the accu- 
mulation for seven days would be from 1,400 
to 2,000 bugs, lu point of ftct we find that 
there was a cessation, for the time, of the usual . 
despatches from the Estate to Souillac. Mr. 
Bousquet mentioned that he bad seen sugar 
carted away from the Estate with no other 
mark than that of " Savannali," and that 
Damé had explained this by saying that he 
had not got the new mark. But as Darne's 
evidence ronfirmed by that of de Mouhy, was 
that he did n<it get the new mark till the 28th 
and Bousqiiei's visit must have been after 
that date, the probability is that Mr. Bous- 
quet saw sugars in the sugar house which 
had not yet been marked and that the sugars 
he saw carted after that date were tliose which 
are shown by all the books to have arrived in 
town with the mark V. A. Jamin. 

We are satisfied from Didier having refer- 
red to the presence, of Bousquet, .and that 
bags made subsequent to the '2 1st were alfeo , 
in the pile ; tlîat the date of l\is conversation 
with Dai né must be drawn back subsequent 
to the 28tli ,of October. The remark which 
he n\ade that those bags made previou.^to 
the 2Uth belonged to the sequestration, was 
still quite just, as according to Darné*s 
own showing there were at least from 150 
t(\ Î225 bags in hand (he put the figures 
both ways) and Darné and Didier combined 
that 550 bags to 600 bags were in the coolers 
ou the 20th an^d these had all been piled pro- 
miscuously with the sugar made after the 
20th. The sugars in the coolers had apparent- 
ly been marked *' Jamin, " but accordingly 
to our view of the*dutj of the sequestrator, 
they, as well as the sugars on hand in bags 
on the 20th, ought to have been accounted 
for, whatever may be their uUimatc destina- 
tion. 

It is unfortunate that we have no other in- 
formation as to the number of bajjs actually 
in the sugar house, except the recollections of 
the manager and the accoimtant of the Es- 
tate, and if in coming to our conclusion we 
have been obliged to grope after the truth in 
place" of having the amounts clearly placed 
before us in properly kept account, the blame 
lies with the sequestrator, for his want of care 
and exactitufle. We do not f^il to keep in 
view that these occurrences are now more 
than seven years' old, and that the remarks 
which we make refer to the direction of the 
Ceylon Company at a time which is past, and 
which we have not the slightest reason to 
suppose are applicable to it now, or that any 
accounts to be presented to us, should the ma- 
naging director of the ('ompany be again 
appointed sequestrator by the Court, would 
not be presented in a complete and business-» 
like shape. 
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We find from Dame's evidence, confirmed 
by the memoranda which we have already 
rnentioncd by the counter*facts of the quau- 
tiljes des])atclied to Souillac, mainly kept in 
the handwriting- of Didier, and by a state- 
ment of the crop of 18()4 — 65 contained in 
document Z which altho' not original is, w^ 
«ire satisfied, a correct copy of a statement' 
made up by Didier at the time, that 9,10^ 
bags weix* despatched to Souillac by the 20th 
October, the day of sale, for immediate ship- ^ ^ 
ment to town. That at the same date there ' 
remained in the sugar house, packed and rea- 
dy to be forwai'ded, a quantity which is va- 
riously estimated at 275 and 300 bags, of 
which 150 were despatched on the morning 
of the 21st October, and'in addition, that 600 
bags remained in the coolers,- which were sub: 
sequently packed and marked "Jamin," hut 
which ou<i;ht to have been accoiinted for by 
the sequestrator. The difference between the 
two statements above mentioned of bags re- 
maining in the svgar house marked ** Hréard" 
after the 150 had been sent tc^Souillac, is 75, 
and making a rough calculation that three 

* fourths of the difleronce was-near the truth, it 
will give us 208 bags marked " Breard" asia 
the sugar house. This makes in all a total of 
10,064 bags for which the seqiestrator ought 
to account. Having anived at the araoynt of 
sugars to be accounted for in this manner, it 
is not necessary that we slM)uld pursue the 
different parceîs sold through the hands of the 

. different mrrrhants, a process which the Plain- 
tiff was obliged to^dopt, as tJic Estate memo- 
randa were not open to him and full expia* 
nations were, as he. alleges, withheld. It may, 
however, be noticed that the number of baga 
admitted by the Defendants to have arrived 
in town at the date of the sale was 7,791 ; that 
1465 bags marked " Bréard & Co." arrived 
afterwards» which according to their read- 
ing of the law, belonged to Jamin, but wliieh 
we require to be accounted for by the seques- 
trator until t^hc question of ownership be de- 
termined in a competent form, making in all 
9,256 bags. If to these be added the numbei 
which we find to have been in the sugar 
house in bags, or in the coolers, and which 

. the sequestrator must also account for in the 
meantime, sobject to the same provision, VizL" 
808, the total will be found to be the same ail 
that already mentioned viz : 10,064 bags. The 
same result is arrived at by taking the Dock 
books, and the " Battelage " book as our gui- 
des. From Cliese it isfotuul that 7,791 begi 
arrived before the 2()th of October and the 
witness Lochon showed that the 1,011 bags 
sold to Leishman and certain ])ortion soU 

* to J3ourguignon & Co., were marked '* Bréaxd 
& Co.," and arrived after the 20th of Oc- 
tober. Although the fact is not specificallT 
brought out, it will be found from bis evi- 
dence, that all tho sugar which arrived ia 
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town up to November 6th but exclusive of 
that date, was markoi *5 Bréard & Co./* 
and this agrees witli the evidence of Damé 
and others that the now stamp ^'s not 
obtained and put in use until the î29th October 
at soonest. The cargo which arrived on the 7th 
of November was 79S hags, the first instal- 
"ments of the accumulation of the ** Jamin " 
sugars which had taken place between the 
gist and £9th October. Adding then the 
quantity arriving at the DOck up to the 5th 
November exchisive, we frnd l,(i73 bags has 
to be added to the 7,79'1 already in town, and 
if to these be added the 600 bags in the cool- 
ers -which were marked " Jamin,*' w(> arrfve 
at a total of^ 10>064, bags once more as the 
amount to be accounted for in the sequestra- 
tion accounts. We therefore, direct the Mas- 
ter to be guided by this result, and to have 
the accounts adjusted on the footing that the . 
sequestrator has to account for 10,0G4 bags of 
sugar, of such qualities and prices as he may 
be able to instruct ; the question of the actual 
property of the sugars arriving in town after 
the sale, marked "' Bréard & Co.," and the 600 
bags in the coolers on the 20th to be after- 
wards determined when brought before the 
Court in c5)mpetent fimn. - The curious entry 
of 9î24 bags of sugar entered in of the ac- 
counts put in by the sequestrator, but not re- 
peated in the general account, we are disposed 
to regard as an error. We have had before us 
Mr. Wiehé the present acting manager of the 
Company who stated on oath that he had 
carefully examined the accounts, and the other 
accounts of the Kstat«s at that time under 
the charge of the company, and that he could 
not find any such entry as that of 924 bags 
of sugar, and could not explain it. We 
accept of Mr. Wiehé's explanations as the 
truth on this matter so far as It can be as- 
certained; and direct tho Master to have the 
accounts adjusted without requiring the De- 
fendants to account for 924 bags in addition 
to the quantity already indicated. We cannot 
help observing, however, that where such er- 
rors are passible, there is an opening for fraud 
against which'the Company cannot too care- 
fully guard themselves and their clients. 

IV. The charge of lending without rent 
the store at SauiUac, belonging io the Com- 
pany, to others, has been withdrawn by the 
Plaintiffs ; the expla^uitions given being suffi- 
ciefit, aiul the course adopted not having been 
beyond the powers of the sequestrators in the 
ordinary discharge of his functions. 

It only remains to add that whether inter- 
est will be allowed in the Imlauce which may 
be found in the hands of ihe sequestrator is a • 
questitm which will also be better dealt wHh 
when we han^e had an opportunity of ascer- 
taining how the account stanlds after it has 



been adjusted by the Master uhder the former 
remit to him^ and the instructions contained 
herein. 

Costs ^mean time reserved. 



SUPREME COURT. 



Security for costs, — Discretion art 
POWER 0¥ Judges thereon, — Nonsuit. - 

Circumstances wider which the Chu^t ezer* 
cising its discretionary power, ordered a 

. Plaintiff who had put his tohole property 
beyond 'the reach of attachment for the 
costs of the lufjosiiit raised by him, in which 
he had been cojidemiied to find security for 
these costs. 



Befoco 

His Honor Sir C. Farquhar Shand, Knt., 

Ohitf Judge, and 
His Honor Mr. Justice Bbstbl. 



MARION,— PlaintHT, 

versus 
T Y ACK ,— Defendant . 



T. L. Jenkins, — Of Counsel for Plaintiff. 
F. Simon ET,— Attorney for same. 

L. RoriLi.ARD, — Of Coonsel for Defendant 
J. Pignéguy, — Attorney for same. 



1th February 1872. 

This is a dispute about the ownership of a 
piece of knd in the District of Savanne, of 
which the Defendant is in possession. It ap- 
pears that the Plaintiff, some time ago, applied 
for a -writ hab&re facias possessionem to oust 
the Defendant, but the Court found the ap- 
plication \vas incompetent dismissed it with 
costs. The Plaintiff then raised the present 
suit concluding that (he ground in question 
should be awarded to him as his pro|>erty,' 
with damages for the alleged destruction of 
certain buildings by the Defendant, and costs 
6f suit. 
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The Defendant 8ul)aiitted^ in the outset, 
tfcat before the merits of the case were gone 
into, the Plaintiff should be ordered to pay the 
costs of the former proceedings in which he 
had been condomned, amounting ta £21.11.^ 
or at leasts looking Ht the conduct of the 
plaiivCiff find the very peculiar circumstances 
of th^ case, that he should be ordered to find 
security for any costs that might be awarded 
against him. It appeared that the Usher when 
sent to recover payment of the previous costs 
had made a return of nulla bona^ and the 
Plaintiff had within 14 days of giving the 
Defendant notice that he was to raise legal 
proceedings against him, alienated the whole 
of his property in favor of his own flaughter 
declaring in the deed that she had previously 
, paid him the price. 

The Plaintiff contended that this was not a 
case of nonsivit, that the merits of the dispute 
between the parties had not been gone into, 
under the former proceedings, that there was 
no rule of law compelling a Plaintiff in such 
circumstances either to pay the former costs 
at this stage or to fi)i4 security for future 
costs. 

THE COURT. 

It might possibly bo doubted whether as of 
matter of right, the Defendant's motion for 
previous payment of the former costs before 
permitting the Plaintiff to go on here, could 
be supported. It wi^ be remafkéd that there 
was no nonsuit in the former discussion — in- 
deed the form of the proceedings could scarce- 
ly have admitted of a nonsuit and though the 
possession of the plot of grounct was in ques- 
tion tlie merits of the respective claims of 
parties were not inquired into. We are there- 
fore called.upon to exercise our discretion, and 
to say whether, looking at the peculiar cir- 
cumstances of this case, the Plaintiff before 
going farther should be ordered to find securi- 
ty for costs in the event of costs being award- 
ed against him. This is always A delicate 
question. The Court will not readily interfere 
with the ordinary right of any Plaintiff to 
bring his case to a hearing without any pre- 
liminary obstaeh'; in the shape of security for 
costs or otherwise. But cases, occasionally but 
rarely, occur where the interests of Justice re- 
quire that the rights of Defendants be pro- 
tected in the matter of costs, where for ex- 
ample a Plaintiff who is really a pauper and 
does not choose to sue in that character and 
give the necessary evidence of his having a 
probabiliê causa. litigandi and has taken 
/ means to put his whole property beyond the 
reach of attachment for costs, or is placed in 
an unusual and exceptional . position with 
respect to his opponent recovering his costs if 
awarded against him, persists in going on 
with his Action, he will be ordered by the 



Court to find security for costs up to a reason- 
able amount. This is a matter of discretion 
which the Court must exercise when called 
upon to fio so judicially by a Defendant. 

It is the practice in the Courts ^t home, 
both of laws and equity, and we ourselves 
have had occasion to exercise this power on 
other occasion. 

Each case must be determined on its own 
facts. 

In the present suit the Court stays further 
proceedings till the Plaintiff finds security to 
the amount of £ S5 for any costs which may 
be awarded to the Defendant. 



SUPREME COURT. 



Notarial deed, — Brbach of promise of 
CONTRACT, — Allegation of fraud, — 
Action in damagês,-^Demurrer, — C. C, 
Arts: 1341,1S47& 1848. ' 

Refusal by the Court to allow the Plaintiff to 
prove, by oval evidenccy under zchat condi^ 
tions he acknowledged, by notarial deed, being 
indebted to the ^Defendants in a certain sum 
for which he granted them a A ortgage on 
his property to secure the payment of such 
sum. 

Action in damages owing to the alleged illegal 
seizure of Plaintiff's property dismissed. 



Before 

His Honor Mr. Justice N. G. Bestel, 

First Puisne Judge, and 

His Honor M. Justice J. Qorrie, 



Second Puisne Judge. 



\ 



BARLOW,— Plaintiff, 



tersus > 



ARBUTHNOT& GUFFLET,— Defendants, 
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E. Pbllbreau,— or Counsel for PlMi}tiff. 
J. M BECXER9 — Attorney for same. 

P. L. Chastellter. — Of Cousel for Atbuth- 
O. A. RiTTER,— Attorney for same. [not. 

W. Newton, — Of Counsel for Guf&et. 
W. Hbwetson, — Attorney for same. 



7M February 1872. 

This was an Action in damages to the 
amount of $ 120,000 for losses alleged to have 
been caused to the Plaintiff by the Defen- 
dants who, it was alleged, with the view of 
defrauding and injuring the Plaintiff acting 
as well for themselves as on behalf of George 
Robinson roprcseutcd by George César Bour- 
guignon, did falsely represent and promise? to 
the PluiiTtiff, that if he, the Plaintiff, would 
acknnwlcdgo by a notarial deed the amount due 
by him aiid give the three DefendantvS a mort- 
gagi^. for the same, so as to secure payment 
with priority over other creditcns, they the 
Deffcudants would bind themselves to give 
him time to pay the debt and to receive the 
bills of the Plaintiff in the manner stipulated 
between parties and that they would, moreover, 
waive the priority of their chiim in favor of 
any person or persons who Height consent to 
make the advances for the crop of the Estate 
'' Lucia" for the year 1867. 

' Tt is further averred in the Declaration that 
confiding in the promises made by the Defen- 
dants to liim the Plaintiff and expecting that 
the Defendants, \fould at the same time, biml 
themselves by a special agreement in the se- 
veral promises above mentioned, he the Plain- 
tiff signed the notarial acknowledgment re- . 
cjuired of him, but that the Defendants declin- 
ed to enter into any act embodying the above 
promises made by them, thereby evincing 
that they had used false pretences to obtain 
PlaintiflTs signature to the said deed, on ob- 
taining which signature the Defendants joint- 
ly with George Robinson, repiesented as afore- 
said, caused the Plaintiff^s Estate " tuci/i " to 
be seized and sold to the gçeat damage of the 
Plaintiff who values tlie damages sustained. 
at the sum of $ 120,000. 

The Defendants Guffiet & Arbuthnot plead- 
ed not guilty to the grieyances complained of 
the penality of the proceedings in forcible 
ejectment and of the adjudication of the Es- 
tate " Luciiv, " [ssue was thereupon joiued. 

P. L. Chaste LU KR & W. Newi-on were 
respectively heard for the several Defendants 
and E. Pellbreau for the Plaintiff, on a pre- 
liminary objection which, iu substance, is no 
less than a demurrer to the> action. 



JUDGMENT. 



Assuming all the allegations in the Decla- 
ration to be proved, Barlow's Action must be 
dismissed. 

■ 

Why ? .Because in the terms of Art. 1341 
C. C. ** il n'est reçu «aucune preuve par té- 
moins contre et outre le contenu aux actes> 
ni sur ce qui serait allègue^ avoir été dit avant^ 
lors ou depuis les actes." Again, because Bar- 
low is not within, any of the exceptions to 
that general rule enacted in Arts. 1347 and 
1348 C.€. 

• 

Triie it is that a fraudulent conspiracy is 
charged against the Defendants. But assum* 
ing that any such conspiracy originally exist- 
ed in the minds of the several Defendants, 
surely tife very seizure and proceedings in 

. ejectment could not fail in opening the eyes of 
the Plaintiff to the broach of promises alleged 
to have been made to him by the DefeiMlants 
previous to his attaching his signature to the ^ 
notarial adiHission of his debt and mortgage in 
, favor of the Defendants. He mig^ht have ob- » 
jected to the seizure^ to the sede which, he, 

' however, never quarelled more than that. He 
lent himself to the wishes of his opponents, 
assented to the sequestration of the Estate 
pending the levy up to the sale of the Estate. 
We find no protest of any kind against such 
seizure and sale whiclf were never qiuarrclled 
up to the date^of ,flie present action. 

What must be the inference ? that the alle- 
gation of fraud has found its way^into the De- 
claration for no other purpose than that of 
securing admission to this Court, and to re-^ 
open a question which if not arranged to the 
satisfaction of the Plaintiff has been so by 
the Plaintiff's own carelessness and which he 
might have so easily avoided by having insert- 
ed in the mortgage deed the agreement which 
he alleges wfis come to between parties before 

• giving liis si^rnature to tho deed. Had he in- 
. sisted upon this being done, and had sndh in- 
sertion been refused he, on his side, would 
have refused the acknowledgment of his debt, 
and the mortgage required of him in couse^ 
quence^f such admission. 

The wrongs and losses alleged to have \yeen 
sustained would then have been avoided, and 
the fraudulent practices of the Defendants, if 
any, would have been defeated. This is Avhat 
the Plaintiff should have -done, and this he 
has not done. He must, accordingly, bear the 
consequences of his^own acts. 

' ^ As it is imi>ossible for us, practically, to set. 
aside the notarial deed upon which the levy 

• proceeded, to assume contrary to Art 2213. 
C Cr that th<^ sale hiid been sued for and* 
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completed without any title " titre authenti- 
que où exécutoiie, pour une dette certaine et 
liquide," and that the mere pourparlers 
which may have preceded the formal execu- 
tion of a deed upon which important conse- 
quences have^ followed, can he at acy time 
thereafter set up as the foundation for a 
cla^n of damages on the ground of fraud 
against one of the parses to it, hy another 
who has given liis express or tacit consent to 
^11 that ha>« followed ou the deed itself. *The 
action must he and is hcntby accordingly dis- 
missed with costs. 



SUPEEMB COURT. 



Absentee, — Vacant Estate, — Curator 
THEREOF, — Illegal occupXtion, — Er- 

ROXEOUS averments, — AMENDMENT OF 

proceedings, — actton in damages, — 
, Costs. 

Wf^ere the Cotirt ailowcd the Plaintiff to 
amend > certain erroneous averments con' 
tained in his proceeding s y such misstatement 
not affecting the fnaterial basin on u>hich 
the case truly stood. 



tJURATOR OF VACANT ESTATES,- 

Plaintiff,- 

■ 

versus 

AVLACSING alias ABEELACK,— Defen- 

[dant. 



Befbi^ • 

Ills Honor Sir C. Farquhar Shand, Kt. 
Chief Judge and 
His Honor Mr. Justice Bestel» 



Hon. E. Lkclêzio, — Of Counsel for Plaintiff. 
E. Leclézk.), Senior, — Attorney for same. 

L. Rouillard,— Of Counsel for Defendant. 
V. G. DrcRAY, — Attorney for -same. 



IthJPebrttarg 1872. 

On Srd October 1870 an application was 
presented to the Judge at Chambers by the**» 
Gunttor of vacant Estates, with the written 
consent of the Honorable the Colonial 
Trbasurbr for an Order that a Rule should 



issue putting the Curator into the possession 
of the undefended rights of Françoisl Rué 
who, *' it was stated, " is absent irom the 
Colony wherein he has no known agent or 
representative although he has property to 
administer and interests to defend. The appli- 
cation was supported by an affidavit stating 
that Rué was about the year 1 ,778 the owner 
of landed property in the District of" Plaines 
Wilhems '' at the place called " Riviere, dés 
Papayes," admeasuring about 156 arpents. 

The Judge at Chambers granted an Order 
for a Rule to issue in terms of the prœcîpe, 
and on the 5th October thereafter, the Court 
sent the Curator into j>osses$ion of the un- 
defended rights of François Rué who is ab- 
sent from the Colony wherein he has no 
known «igent or représentât 've although be 
has property to administer and interests to 
defend. 

On the 25th July last, the Curator of va- 
cant Estates raised a suit against the Defen- 
dant, setting forth that the late François 
Rué, at the time of his death, was the- owner 
of a landed property in the District of Plaines 
Wilhems of 156 acres or thereby, bounded as 
therein stated ; thai the Plantiff had been put 
into possession of hiè vacant Estates, that the 
Defendant without his consent and without 
any title whatever had, and did stiHy-occupy 
the said land, cut down and carried away 
wood and still continued to do so to thé great 
loss of the Estate of the said late François 
Rué : that the Defendant had been duly and 
formally summoned to quit and abandon the 
said property and to pay the sum of $ 4,000 
as damages to the Plantiff for the illegal oc- 
cupation of the property and'the value ofxhe 
timber cut down : that notwitstandfng the 
said notice, the Defendant still continue^ to 
cut down and carry off Targe quantities of 
timber fire-wood and charcoal to the great 
loss and damage of the estate. Whereupon 
the Plaintiff concluded that he should have 
Judgment of the Supreme Court ordering " the 
said Defendant's to cease, forthwith, to cut 
wood and raajce charcoal on the said landeil 
property and carry aw^y the same tliere from 
and to pay to the said Curator of Vacant 
Estates acting as aforesaid the sum of eight 
thousand dollars as damages for the illegal 
occupation had by the said Défendant of the 
said landed property during the time above 
specified and for the loss and prejudice sus- 
tained by the Estate of the said François Rué 
thro' the Defendants cutting down and 
making qn the said landed property' large 
quantities of timber, fire-wood & charcoal, and 
carrying away the same from the said landed 
property knowing that the said landed pro- 
perty, timber, fire-wood and charcoal were not 
his the said Defendant's property/' 
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The PlaintîflF further asked that the Judg- 
ment to' be given should he executed by cap- 
tion ^f the Defendants body.'* - 

The Defendant pleaded that în the circum- 
stahces the Plaintiff had no right title or ca- 
pacity to raise and follow out the suit : 

L. RouiLLARD in support of the Defendant: 
The Plaintiff was sent into possession oa the 
allegation that Ru«^ was out of the Colony 
and had left no one to represent }iini : but it 
is now established by authentic documents 
which I produce that he died in the Colony 
in the year IQOO rnd left cert^iin relatives, in 
France, the heirs of his whole property mo- 
veable and immoveable. The whole proceed- 
ings have been taken in ignorance of the facts, 
and the later proceedings arc inconsistant 
with the earlier. No amendment is admis- 
sable in such circumstance». 

Hon. È. LÊCLtzio for Plaintiff: The Go- 
vernment sent us notice that there was reason 
to believe that the Defendant was in posses- 
sion of^land belonging to a party not repre- 
sented in the Colony : Hence our interfer- 
ence: We acted upon the best information 
we could oDtain ; ihc facts were of old date 
and difficult to be obtained. 

JUDGMENT: 

The objection taken to the validity of the 
proceedings in this case when closely examined 
ar^ not very formidi^ble. 

There is undoubtly in the preliminary pro- 
cedure before the Action, "itself, came into 
Court, a misstatement to the effect that Rué 
was out of the Colony without being repre- 
sented here, while it subsequently was made 
manifest by the production of authentic do- 
cuments that he had died in Mauritius many 
£ears ago and had bequeathed the whole of 
is property to certain relatives in France. 
But in the suit itself the averments of the 
Curator arc strictly in confonnity with the 
actual facts as now established. It must be 
borne in mind that there is no doubt as to 
the indentity of the land in question or of the 
person Rué who was owner of it in his life- ' 
time. There is a mere misdescription as to 
Rué in tho out set of the proceedings, but no 
real or substantial discrepency or inconsis- 
tency of averment actually exists as to the 
material basis on which the case truly stand. 

We are of opinioiu therefore, that the ob- 
jections now urged by the Defendant will be 
properly met by amending the erroneous 
averment and the case will proceed to its 
iaeue in the usual way ; all questions of costs, 
in the meantime, reserved. 



BANKRUPTCY COURT. 



Bankruptcy, — Inventory, — Absence and 
remaking of books, — purchase madb 

DURING PROSECUTION BEFORE DiSlRlCT 

Court, — Undue Preference in pay- 
ment, — Motion fou Certificate refu- 
sed. -• 

In Re : BANKRUPTCY C**. 

Before 

His Honor Mr. Justice N. G. Bestel. 

Commissioner. 

r 

G, GuiBERT, — Of Counsel for Bankrupt. 
J. PiGNÉGUY, — Attorney for same. 

L. RouiLLARD, — Of Counsel for Assignees. 
P. E. DE Chazal, — Attorney for same. 



22rtd February 1870. 

I have to day to dispose of tlie Motion of 
G. GuiBERT, on behalf of the Bankrupt (vt*, 
for a Certificate opposed by L. RouiLLARDon 
behalf of the Assignees. 

Several grounds were urged against that 
motion, (vîz :) Tho insolvency of Bankrupt, 
when entering in trade on his return to 
Mauritius from Europe wliere he had con- 
tracted a very large debt still unpaid, and .at 
a time when he was largely indebted to G** 
Brothers in the island, who arc still Ban- 
krupt's creditors. 

2o. Absence of inventory, and So. The 
want of properly kept books which had led to 
his inability of giving to the Assignees .the 
information required by them for the right 
comprehension of the management of his 
affairs, 4o. His purchases from C**. whilst 
he was being sued before the District Court 
for the payment of a small sum, say £ 58, due 
by him to one D**. 5o. Payment made to 
£*♦. M**. & Co. and to C*». D**. & Co. of 
large sums of monies due to certain 'European 
creditors by preference to his creditors in ihia 
Colony. 

G. GuiBERT met those objections not by 
denying the facts stated, but by attempting 
to shew that the circumstances referred to in 
no wise constituted that want of good faith 
which was necessary to warrant the refusal of 
a certificate to Bankrupt. That C** had been 
unfortunate in his Commercial dealings, but 
that his miscarriage as a trader was due 
to circumstances independent of his will, 
which might be traced back to the late 
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American irar and its 4on<; continuance 
which had caused a considerable Vise in the 
price of Calico goods iu which the Bankrupt 
was in the habit of dealing. The then 
high prices naturally diminished the consump- 
tion of articles which met with such a ready 
aifile, previous to this rise in the price, con- 
sequential upon the long duration of that 
war. 

All this may be very true, but in no wise 
accounts for the absence of yearly inventory 
required by' Our Colonial Law, and of the 
books which the same law lequires should be 
kept so as to ena1)Ie both- the trader or his 
creditors, at any given moment; to ascertain 
the true pecuniary position of the trader who 
might be in embarassed circumstances at any 
time. 

The Bankrupt had asked of the Assignees ^ 
who cheerfully assented to it, the favor, of ma- 
•king up his books afresh, by doing which he 
expected to satisfy the assignees ^nd the Court 
as to his good faith. Ample time was allowed 
him for that purpose. — Hut his labor was un- 
attended with the desired affect. The remade 
books were just as obscure as the origin als« 

The memory of the Bankrupt upon which 
he had so much to draW by reaspn qf the 
irregular manner in which his books had been 
kept originally, proved so unfaithful that he 
was unable to enlighten the mind of the 
assignees on the several points which he had 
been called upon to clear up. 

The law has made it obligatory upon every 
trader that he do keep books. 

But it is not sufficient that there should be 
books *^ they must be properly kept, an^ ba- 
*' lanced from time to time, so>that a^ a/ay 
" iiiihe the real state of the trader's affairs 
" may at once appear. '* (In re Smart L Fon- 
BLANQUE Biijikrûptcy Cases 14 quoted in 
SHELF0RnJ5a;?/cru;;/ laws. Sec. 198 page 399 

§2.) 

1 Further, the Uankrupt says : ^ I have no 
** cash book. Notwithstanding the omission 
" of the books and in the absence of a Cash 
" book^ with the order of the Court I will do 
*' my lUmost to make up my books. '* — With 
theassent of the Assignees the order was 
given, but a's already observed in spite of all 
the Bankrupt's efforts and the best will of the 
assignees to ascertain the true state of Bank- 
rupt's affairs on his own account and also of 
his creditors, neither the Bankrupt nor the 
Assignees have eitherto been able to make 
themselves acquainted with the true state of 
the affairs of the Bankrupt who must there- 
fore bçar Çhe natural consequences of his 



departure from the requirements of the law, 
vizt : of being refused the certificate prayed 
for (see Shelfobd's Bankrupt Laws, Sec: 
198 page 399 §2. ' Certificate refused accord-' 
ingly. 






BAH;. COURT. 



Attachment of monies, — Summons for 
validity thereof, — garnishee, — hls 
affirmative declaration upon oath,— 
Suit or action under Ord : 34 of 1852, 
. Art. 60, — Appeal from judgment of 
District Magistrate. ^ 

An appeal from a Judgment of District 
Magistrate toill lie for matters other than 
those termed Actions or Suit in Ord: Si 
of 185^, Ar{. GO^suchy for instance^ as a 
motion in validity for attachment of monies. 

No appeal wilf lie against a judgment of 
District Magistrate, consequent upon a 
Ctarnishee^s declaration made upon oath 
before such Magistrate, when no explana- 
tions had been asked from such garnishes 
nor any documents produced i^nding to 
disprove the allegations put forwara by 
him. 



WIDOW ALIPHON,— Appellant. 

m 

versus 

WIDOW & HEIRS ROBERT & Om,— 

[Respondents. 



Before 

His Honor Sir C. Farquhar Shand, Knt. 

Chief Judge. 



C. M.Camfbbll,— Of Counsel for Appellant. 
F. SiMONET, — ^Attorney for same. 

H. Galea, — Of Counsel for Respondents. 
E. DuviyiER, — Attorney for same. 



%Znd February 1872. 

The Appellant being creditor of the Widow 
and heirs Robert, by •* Bon " for $226, date^ 
18t1i May 1870, attached in the hands of tbe 
Oriental Bank, by Order of the JuniorJ>i8- 
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trict Magfttratc 'of Port Louis, all sums of 
money and other property- whalsoever which 
might be owing, on whatever account, to 
their debtors by the Bank. The Garnisheo 
being duly summoned to make the declara- 
tion of the sums due by him to the party 
seized, deposed by his admitted represeuta- 
«- live, as follows : I am an Accountant of the 
Bapk ; we have no monies in tbo Bank be- 
longing to the Defendants. On the 16th 
October there were monies in' the Bank, in 
the name of Albert Robert, which the Bank 
knew belonged to Mrs. Canette ; the amount 
was $400. The money was paid on a Judge's 
Order. 

The payment was made after the receipt of 
the present attachment." 

The Appellant moved that the Attachment 
should be validated ; but the Magistrate dis* 
missed the Summons, with costs. 

Widow Aliphon appeided. Messrs. Camp- 
bell and Gal^:a were heard for the parties. 

JUDGMENT : 

A preliminary objection which has been 
«tated to the competency of the appeal, viz : 
that it is inadmissible under Art. 60 of the 
District Court Ordinance of 1852, the pro- 
, ceedings in question here not being ** a suit 
or Action," is I think too narrow and tcchni- 
(•al and must be repelled. 

On the merits, I am of opinion thw the 
Judgment of the Magistrate was right, as the 
ease stood upon the oath of the Garnishee. 
Wheter if explanation? had been asked by 
the parties and documents had been ^[)roduced 
the case might not have ^&umed a somewhat 
different as|>ect, it is impossible to say, as 
nothing of this kind was done. The Garni- 
shee stated that the Bank had no funds be- 
longing to the Defendants ; that the money 
in the Bank, tho' in the name of Robert, 
belonged to another party. The oath must he 
taken as a whole and in the situation in which 
the ease was left by (he parties themselves 
with which the Court has now to deal : that 
oath is conclusive : 

■ 

Appeal di^issed, with costs. 



SOPREME COURT. 



Attribution of sale-price — Original 
PURCHASER, — Personal cREDfroR.— Set- 
off, — *' TlERCE-OPPOSlTION, " — ApJ^EAL 

FROM A Judgment of the Master. 



A parly not calUd to share in the atlributiQH 
of the sale-price of an immoveable property ^ 
he not being an inscribed creditor on the 
said property, cannot avail hii^iself of the 
advantage of the " Ti ere cr opposition** in 
order to disturb ih^ said Judgment of attri* 
button ; specially tchen such party*s claim 
has long since been extinguished by set-off 
and compensation. The snuc inability 
affects a personal creditor of the original 
purchaser, 

BOLGERD & ORS,— Appellants. ' 

\ tersus 

LAHAUSSE LATX)UVÎÈKE & oiis,— Res- 

pondeuts. 



Before 

His Honor Si it Ç F. Suand, Knight, 

Chief Jidge and 

His Honor Ji'.^ncE N. (/. Bkstel, 



C. BoLGERH appearing in person. 

J. n. AcKROYD, — Attorney for Appellants. 

G. GuiBERT, — Of Council for Respondents. 
V. G. Due ray, — Attorney for same. 



22« J February 187^. 

This was an appeal from a Judgment of the 
Master, dated Vl\\\ Sei)ten>ber 1871, by 
whieh he dismissed the a]>plication of Julia 
Solgcrd & Charles Bolgtrd the now appellants ' 
in the rtiatter of tlie " Tierce-op pcdtion " by 
tliem to a Judgment of attribution of the sale- 
price of a property situate in "Port Louis, at 
the place called " Ix» ("as^fis " known by the 
name of '* Belle Rose, " sold by licitation by 
the heirs and representatives of the late Ernest 
Brouard and awarded to Alfred Lahausse La 
Louvière ; the said Judgment dated the 19th 
Septemljcr 1870. 

The Judgment of the blaster was in the 
following terms : 

" Whereas the " Tierce- opposition " to a 
Judgment is not opened t(i all parties who 
may complain of being aggrieved thereby, 
but to sucli persons only as ought to have 
been made i>art!es thereto ; 

Whereas no other parties ought to have 
bc.en called to share in tlw» attribution of the 
sale price of the property " Belle Rose," bii; 
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those haviog an inscribed claim upon the said 
property ; 

Whereas JiiHaBolgerd and Charles Bolgerd, 
as rejTresencativcïs «f the late Charles Bolgerd 
the wife, have no inscription , either of privi- 
lege or of mortgage upon " Belle Rose ;" 

Wheicas the original vendor's privilege 
of Charles Bolgerd the wife has long since 
been extinguislicd by a set-off and compen- 
' sation. with tlie late Charles Dorothée Savy 
pè»*e, the original purchaser of " Belle Rose, ' 
as proved by two Judgment^ of the Supreme 
Court, the first one -between Charley Dorothée 
Savy and Bolgerd & wife, dated iho î25th of 
August 1853, Record No. 2^35, affirming a 
Report of the Master, datod the 21st of June 
same year, in which figures the said privilege 
of Bolgerd the wife, and the second between 
the hens of the late Charles Dorothée Havy 
and Bolgerd the wife, dated the 19th of De- 
cember 1854, Record No. 1021, affirming 
another final Report of the Master, dated the 
24th November same year, -whereby a finaj 
balance of £24.10.6 was found against 
Charles Bolgerd the wife, together with 
£ 38.12.11 for costs; 

Whereas the Judgment of the 30th of 

November 1855 delivered against the late 

Napoléon Savy is quite stranger to, and has 

\nothiiig to do with the present case&jthe 

claim of Bolgerd the wife ; 

Whereaî?K supposing that the said Vendor's - 
privilege has not been settled by way of set- 
off and compensation, as aforesaid, Bolgerd 
the wife would remain a personal creditor of 
the heirs Savy and as such would have no 
claim upon the sale-price of *' Belle Rose" 
and no right to be called to the Distribution 
of the sale-price thereof ; 

Whereas the proceedings taken by Alfred 
Lahnussc La Lôuvière for the Distribution of 
the said sale-price are regular and in confor- 
mity to the law in such matter made and 
provided, I dismiss the application of Julia 
Bolgerd and Charles Bolgerd, with costs 
against them." 

In the appeal the Appellant Bolgerd was 
heard ia persgn at great length against the 
Pilaster's Judgment ; but after- giving every 
attention in otir power to the case, we see ho* 
reason whatever for disturbing tlie Judgment 
of the Master. That Judgment is accordingly 
affirmed- and (he appeal is dismissed with 
costs. 



BAIL COURT. 



JURTSniCTlON OF THE CoURT, — ^JUDGSS AC 

. Chambers, — Municipal taxbSj-^Mayor's 
Warrant, — Sbt-off,' — Apfeal from 
Judgment of District Magistrates- 
Ordinances 24 of 1855, 9\ of 1851, 
Arts. 45, 46, 51, and 34 of 1862. 

The CqutIs have no Jurisdiction to efiforce the 
recovery of the ilnnicipal taxes, which is 
4pne in a summary fnanner and upon the 
execution of the Mayor*s Warrant of 
Levy ; hut they toill, however, interfere 
when, for instance the party levied on sets 
up « claim of set-ofi. 



F. BOLGERD,— Appellant. 



versHS 



MAYOR & CORPORATION OF PORT 

[LOUIS,— Respondents. 



Before 



His Honor Sir C. FARauHAR Shand,*!Kxt. 



Chief Judge. 



C. M. Campbell,— *Of Counsel for Appellant. 
F. Simmont, — Attorney for same. 

Hon. V. Naz, — Of Council for Respondant. 
J. PiG.NÉGUY, — Attorney for same. 



22»rf February 187Ô. 

This was an Appeal from a Judgment of 
the Senior District Magistrate of Port IjOtiis, 
condemning the Appellant in payment of the 
sum of 1^ 244.50c. for taxe^ on property 
Tvithin the town, as per roll of particulars 
served upon the Defendant, extending over 
the time from the year 1867 to 1871. 

A numher of objections were taken by the 
Defendant, now Appellent, in the Court below, 
but the Magistrate overruled them all and 
gave Jiidgipeiit for the Corporation, with coets. 

The Defendant appealed^ Mr. Cai^pb«ll 
on her^ behalf confined his argument to the 
objection to the Jurisdiction of the Drstrict 
Court. The wrong course, he maintained, has 
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been followed here. Fonnerly to make war- 
rants for Town-taxes .in arrear executory, in 
other words to put them to execution, recours» 
was had to the Court of First Instance (Ord : 
18of 1848 8§?8-^37,) and the present ap- 
plication, under the existing practice and cons- 
, titation of the Courts, should have eone to 
the Judge at Chambers. (Ord : 24 of 1855) 
The Corporation has very large and general 
powers for coUectfng its revenues. (Ord : 21 
1851 §§ 45.46,) but it was unnecessary and in 
law incompetent to go to a Court at all, as 
the Mayor's warrant for taxes is itself de- 
clared to be executory f Art. 50 of Ord : 21 of 
1851.) 

Hon. Naz. — Contra. The Defendant ad- 
vised by her father, Mr. Bolgerd, has contri- 
ved, for more than 20 years, to escape all 
payment of taxes for the premisi^s in question. 
It was always maintained that she had under 
the Municipal Ordinances, a set- off for half 
the expense of making a foot-path (trottoir) 
opposite her property in the town ; but she 
would' never try her right in any Court of 
law to insist in that claim of set-off. Iir this 
way she completely defeated our right to levy 
the tax. At last we brought her into the Dis- 
trict Court, where all questions between the 
parties can be adjusted legally, and she objects 
to the Jurisdiction. 

THE COURT. 

By Ord: 34 of 1852, all Civil cases,, with 
certain special and enumerated exceptions, 
may be brought before the District Magistrate 
when the sum in dispute shall not exceed the 
sum of £50. This is, therefore, the common 
usual and available Jurisdiction open to par- 
ties in all disputes where resort to a Court 
is requiied in matters of comparatively small 
pecuniary value. In ordinary cases there 
is in this Colony, as elsewhere, a more sum- 
mary way for recovering payment of^ public- 
taxes than by resorting to Courts of law: 
but from the attitude taken up by the Ap- 
pellant, here, the usual snmmary method was 
closed against the Respondents ; at least they 
had lOr a serie^ of years been ^let with the 
plea of an allegetl compensatory claim but 
which the appellant never brought to trial. I 
am, therefore, of opinion tJiat in the actual 
position of matters, a resort to ivhat we may 
call the commou-law-Jurisdiction of the 
Colony, open to suitors generally in tliose 
small cases, was competent and indeed expe- 
dient on the part of the Municipality. They 
giive the Appellant an opportunity which, for 
obvious reasons, she whould not make for her- 
self of having any counter claim she might 
put forward tlisposed of aiid the amount due 
fur her taxes, if aiiy, ascertained. The appeal 
is therefore dismissed, with costs. 



BAIL COURT. 



Appeal from Conviction of District Ma- 
gistrate, — False and malicious denun- 
ciation IN writing, — Arts. ^97 and 299 
Colonial Penal Code, — Information, 
—Omission by accuser of initialing ac- 
cused NAME, — General ground of ap- 
peal. 



An inforfnation lodged against a party before 
a District Magistrate, comes up to the Des- 
cription of ^^ writing^* mentioned iit Art. 
297 of the Colonial Penal Code. 

The geyieral ground of .appeal that^ *' (he . 
conviction is bad in law y " is unsufficient to 
* cover any special plea not pleaded below 
and not entered as a ground of appeal. 

Although an accuser had not initialed, in the 
margin of the information laid by him, the 
name of the party accused^ the mere ap- 
pearance of such accuser to prosecute the 
charge renders hi;n liable to a criminal ac- 
tion founded upon Art. 297 of the Colonial 
Penal Code. 



RAMSAMAJCHETTY,— Appellant 



versus 



THE QUEEN,— Re8iK)ndent. 



Before: 
His Honor Mr. Justice Gorrib. 



E. Pellereau, — Of Counsel for Appellant. 
J. Ackroyd, — Attorney for same. 

The Subs. Proc. & Adv. Gen, — Of Counsel 

for the Crown. 
J, BoucTiET, — Attorney for same. 



ôth March 1812. 

In this case E. Pellerkau for the Appel- 
lant appeals against the conviction of his 
client : 

lo. Because Art : 297 of the Penal Code 
under which his client is charged, when cons* 
trued along with Art : 299, does not apply to 
writings produced Before a Court of Justice. 
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This plea was not pleaded before tke Dis- 
trict Magistrate nor judged of by him, nor 
entered as a reason of appeal among those 
submitted. The learned counsel contended 
that it vas covered by his general ground of 
appeal that the Conviction was bad in law. — 
If we were to sustain such an argument it is 
very clear that reasons of appeal would be so 
framed henceforth as to conceal 4he grounds 
as much as possible, and would lead to great 
abuses in practice. 

We* cannot, therefore, allow this reason of 
appeal such as it is to be pleaded, against the 
conviction. 

" 2o. We do not consider the other grounds 
.of appoîil tenable ; the Chief of them is that 
a marginal note containing the name of the 
person denounced under Art. 297, was not 
signed by the Accuser before the Warrant was 
issued, and was only initialed by the Magis- 
trate in the course of the proceedings whifch 
followed. — Wc have no doubt whatever from 
what passed that the marginal note ^vas sug- 
gested by the Magistrate for greater precision 
and accuracy, that it was insisted by the 
Accuser or by some one acting on his behalf 
and with his authority and that the omission 
of the initialing or signing of the marginal 
note which was an. omission of the appellant 
himself was' covered in the fullest jw^sible 
manner by the appellant appearing to prose- 
cute upon the charge of laweny, the person 
named in the marginal note. The Information 
as it stands comes fully up to the description 
of writing against one or more individuals 
in Art : 297 of the Penal Code. The appeal 
must therefore be dismissed, with costs. 



SUPREME CaURT. 



Summons to shew Cause, — Amendment of 
Plea,— ADDUCTION of written Eviden- 
ce, — ^Alle( NATION OF Fraud, — Inscrip- 
Tio FALSI, — Notarial acquittance, — 
C. C. Arts. 1115, 1319, 1341, 1347, 1348, 
—Civ. C. Proc. Art. 214, 

Even token a Plaintiff has not attacked a no- 
tarial deed by way of a?i Inscriplio falsiy 
written évidence may be adduced against 
the purport of s nek deed, to/ten Jratidulent 
practices are alleged to hate been used by 
one of the parties to such deed, subsequent' 
ly to its completion, and when such written 
evidence is offered in support of this alle- 
gation. 



BOLGERD,— Plaintiff. 



versus 



COLONIAL SECRETARY,— Defendant. 



Before 

His Honor Sir C. Farquhar Shand, Knt., 

Chief Judge, and 
His Honor N.-Q. Bestel.' 



G. GuiBERT, — Of Counsel for Plaintiff. 
F. Simon ET, — Attorney for same. 

a 

Hon, E. Lecekzio, — Of Counsel for Defen- 
J. BoucHET, — Attorney for same. [diCnt. 



7/A February 1872. 

By Judgment of the 18th July, this Court 
decided that the Honorable Tub Colonial 
SecHbtary of the Government of Mauritiu$> 
had mistaken his remedy in resorting to a 
Declaration for the purpose of setting aside a 
notarial acquittance under date of the ^^nd 
January 1846, when he should have had re- 
course to* an inscriptio falsi to that effect. The 
Action was accordingly dismissed with costs, 
unless Plaintiff would elect to be nonsuited 
with costs. 

The Colonial Secretary thereupon, elected 
to he nonsuited with costs. ^ 

Oïl the 28th of August Irtst, a Summons was 
applied for aud obtained at Chambers by the 
Colonial Secretary, calling upon Bolgerd and 
co-suitor, to shew cause why the said Defe«^ 
daut's (Colonial Secrelai-y) pleas, on the ori- 
ginal Action, should not he amended by add- 
ing thereto the plea set ont in the said Sum- 
mons, and to adduce evidence in support of 
such plea. 

Oiî tlie return day of the said Summon:?, 
parties appeare<l before the Judge at Cham- 
bers and wefcî referred to the Court to be 
heard on the 14th September last, on the pro- 
priety of the amendment applied for. Perties 
were heard and on the 7th Octol)cr last, the 
C'Ourt allowed the amendment prayed for with 
leave to the Colonial Secretary to adduce evi- 
dence in support of such atblitionai plea. 

The cause on tlie amended pleadings v^Mne 
ou for hearing on the 7th December last. 
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G'. GuiBERT, for Bolgerd, then said : the 
Colonial Secret at y can derive no advantage 
whatever from hia amended plea. The alle- 
gation of fraud introduced into the case by 
means of the additional plea allowed, is in- 
sufficient to 'relic ve him from the necessity of 
having^recourse to an inscriptio falsi the only 
remedy wan-anted in law for the purpose of 
setting aside the notarial acquittance of the 
22nd January 1846. 

The positive euactment of Art. 1341 C. C. 
is " qu'il n'est reçu aucune preuve pax té- 
moins contre et outre le contenu aux actes, 
ni sur ce qui serait allégué avoir été dit, lors 
ou depuis les actes, encore. qu'il s'agisse d'une 
somme ou valeur moindre de 150 francs," ex-^ 
cept in the cases provided for by Art. 1347 
and 1348, C C. The case of the Colonial 
Secretary is not within either of these excep- 
tions. 4f the facts stated in the deed and as 
to which the Notary wasT a competent witness, 
(viz :) tUe payment made by Bolgerd, in spe- 
cie, be not false, no fraud can be imputed to 
Bolgerd. If false they cannot be shaken but 
by an inscripiio falsi, — (Toullibr Vol. 8, 
No. 146; Zacuariœ Vol. 6, page 367. 
JDfeu V. Ducraij (Piston's Réports 1868, 
page 12,) and the Judgment given between 
parties to the present Action of the 18th July 
18X1, dismissing the Action of the Colonial 
Secretary for not having challenged the ac- 
curacy of the notorial deed of thç ^Snd Ja- 
nuary 1846; Lauombièue, Vol. 5,page 145.) 
The inscriptio falsi is the only legal way and 
means to be resorted k) by which the Colonial 
Secretary can render available the alleged 
written evidcucc which, it is said, is to esta- 
blish in. a triumphant manner the error com- 
plained of and thus establish the bad faith of 
ik^lgerd, if not at the very moment when the 
notarial acquittance was drawn up and signed, 
at least subsequently to the signing of the ac- 
quittance by the then Colonial Secretary. 

. Hon. E. Lkclézio argued : I fully concur 
in the correctness of the law laid down by 
GuiBBRT. Art. 1319 C. C. on the one hand, 
whilst informing us that '' l'acte authentique 
fait pleine foi ùe la convention qu'il renfer- 
me ' .••••.. .goes on tracing out the remedy, 
if need be, for shaking the credit it has at- 
tached to authentic instruments and mentions 
*' la plainte en faux principal, et I'lncription 
iû faux incident Civil, Art. 214, C. C. P. ". 
Ob the other hand Art. 1341 C. C.^vhich is 
ao less rmperative must be obeyed to the very 
letter, wherever and whenever applicable to 
the cases laid before the Court. 

It forbids the adduction of oral evidence 
against and beyond the contents of a deed, of 
any thing alleged to have been said before 
pending and after such deed. This rule is 
not however without its exceptions as shewn 



I by the enactment of Art. 1847 and 1348, C. 
C, and I ondertake to shew that the case en- 
trusted to me comes within the letter and 
■ spirit of the exceptiAis of Art. 1347, C. C— 
I say that an inscripiio falsi is not the only 
legal mode of quarrelling the various state- 
ments of an authentic deed, whenever recour- 
se is to be had not to parol but to written 
evidence, as in this case. 
•• 

The evidence justly prgliibited by Art. 1341 
C. C. is parol evidence of facts " contre et 
outre le contenu aux actes " or paroi eviden* 
ce of "ce qui serait allégué avoir été dit 
avant lors ou depuis le actes. " The eviden- 
ce I have to adduce is not of facts against and 
beyond tho content of the nptarial deed, nor 
is it parol evidence of anything said before, at 
the time of and since tho stipulations of the 
authentic act between parties. My evidence 
is taritten evidence emanating from Bolgerd, 
rendering probable my allegation of the in- 
correctness of tho discharge stated in the no- * 
tarial instrument, which evidence is ]^ermit ted 
and rightly so, by Art. 1347 C. C., which 
says : " Les règles^ ci-dessus" including the 
one laid down in Art. 1341, C. C, " reçoi- 
vent exception lorsqu'il existe un commence- 
ment de preuve par écrit. On appelle ainsi 
tout acte par écrit qni est émdné de celui con- 
tre lequel la demande est formée, ou de celui 
qu'il représente, et qui rend vraisemblable le 
fait allégué." Besides L do not charge Bol^ 
gerd with any fraudulent manœuvres for the 
obtention of the .notarial discharge given him. 
All the parties were then of good faith, includ- 
ing even Bolgerd. The proof of his then 
good faith is shewn by the fact oC his written 
admission of a certain debt on his part tO' Qo« 
vernment, subsequently to the discharge men- 
tioned in. the notarial deed. . Unable hbwever 
to prevail with the latter to accept the figure 
proposed by him, then only it was, and not 
before, that the thought of defrauding Go- 
vernment presented itself to the mind of Bol- 
gerd. who the better to succed in his then pro- 
jected fraud, allovyed things to lie dormant for a 
considerable lapse of time^ during which time 
the public officers who might have thrown 
light on the issue between parties have either 
departed this life, or left the service. Feeling 
then almost sure of success, he made bold to 
deny his debt, and pleaded discharge on the 
strength oi the authentic act no'w produced. 
Fortunately for the Government the written 
admission and correspondence of Bolgerd have 
not disappeared and have beeii safely preserv- 
ed and -are now produced against him. Fur- 
ther, it should be borne in mind that the 
^'Dol" or fraud posterior to a contract, cannot 
be proved otherwise than by -writing. ( See 
Bedarride, Traité du Dol et de la Fraude, 
Vol. 1, No. S41, last par. and the authoriUes 
quoted by that writer.) 
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^ JUDGMENT. 

The Court, in confomiity with AVticle 1319 
C/C, has laid down in an interlocutory 
Judgment between the parties to this suit, 
the general rule that an in^criptio falsi was . 
the proper ,form of Action to be adopted for 
shaking the full credit attached by law to all 
authentic instruments. But the demand as • 
to which the objection was thon.taken alleged 
no fraud on the part of Rolgerd, either before 
or at the time -of and posterior to the signa- 
tures of the discharge. Wliovens the amended 
Declaration sets forth fraud, at a date subse- 
quent to the notarial discharge. It is now 
fought to prove such allegation by writings 
emanating from Bolgerd. Are we to shut out 
the proof demanded on the pretext of the 
Government having mistaken the proper form 
of Action and thus afford encouragement and 
hold out a premium to ba(l faith ? '\^ery for- 
tunately we are not compelled by law to do 
Ho, for it is now a settled point that " le dol 
" et la fraude allégués contre un acte peuvent * 
** être prouvés par témoins, &a., et cela encore 
** qu'il s'agisse d'acte authentique ; il n'est 
*' pas nécessaire pour détruire la foi due à 
" l'acte de prendre la voie dô V Inscription.^^ 
Art. 1116,,C. C. Note 10. Gilbert, and the 
authorities. 

Moreover, the reasons of Art. 1341 C. C. 
for prohibiting parol evidence of any allega- 
tion against and beyond, the contents of an 
authentic instrument, and of any allegations 
of things said before, at the timç of, and since 
^ the drawing up of such instrument, are not 
to be met with in the case before us. The 
application is not for parol, but for written 
evidence which is not accompanied with the 
same dangers as parol evidence. 

We shall,, and do, therefore, oventrle Bol- 
gerd's objection to the admission of the ten- 
dered written evidence, and order parties to 
proceed on the merits. 



BAIL COURT. 



** COAfMOOAT OR PrÊT A USAGE," — OrAL 
EVIDENCB, — •* DoL " (FrAUD), — " MiSB 
EN DBMBimE, " — APPEAL ^^'ROM JUDGMENT 

or IksTRiCT Magistrate, — C. C. Arti- 
cles 1841, 1848^ 1346, 1189 and seq.,~ 
Costs. 

The iirict ruUs. of toriUen proof are not ap^ 
pUcable to a case of mere handing over of 
the use of her jetoels 5y a party to another, 
for a festive occasion 4o last a few hours ; 
such friendly acts not being usually esta- 



blished by written contract. Oral proof ad- 
mitted, accordingly y to prove the loan. 



A YAC AN 00,— Appellant 



versus 



WIDOW PARPADY,— Rcsj)ondent. 



■ Before : 

His Honor Sir C. Farquhau Siïaxd, Knt. 

Chief Judge. 



W. Newton,- 
M. Sauzier,- 



-Of Counsel for Api)eUatit. 
Attorney for same. 



L. Cox, — Of Counsel for Responde!it. 
J. BouciiET, — Attorney for same. 



19/A larch 1872, 

This was an appeal from a Judgment of 
the Senior District Magistrate of Port Louis. 
The Respondent, Widow Paipad^*, had called 
the Appellant before the Court below on a 
complaint setting forth that s.he claimed from 
Ayacanou, t)f the District of Savane, at^lie place 
called Souillac, trader, Defendant in this suit, 
the restitution of the undermentioned jewels 
belongihg to her and lent by the said plaintiff 
to the said Defendant on or about the month 

of. one thousand eight hundred 

and seventy : ^ 

'• Vizt. : 



it 
it 
t< 

a 
ct 

i€ 

1< 



'' One black silk necklace containing 87S 
small gold beads ; 2o. one gold necklace, 
four feet in length, having a gold neck pen- 
dant marked Id. S. in filagvee work, two 
inches in length attatched there to and se- 
cured at either end by two large gold beails ; 
and in default of restitution on the part of 
defendant, of the said jewels, plaintiff claims 
the sum of one hundred and seventy two 
dollars, being the value of the said jewels, 
with costs." 



Ai a sitting of the Court., on the 8th De- 
cember last, after an amendment asked for by 
the plaint had been allowed, an objection being 
taken by the defendant that oral evidence 
in support of the Plaint was not admissible un- 
der Article 1341 of tlie Civil Code, the Judge 
overruled the objection stating that he |n-o* 
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cecdeif on the ground *' that the gist of the 
i ** case comprehended dol and such a grievance 
" can be' proved by oral evidence." The far- 
ther hearing of the case was delayed t^'OfJicio 
that counsel nn'ght be procured for the jdaintifF. 
On the 12th December, the case was resumed 
in Court, parties on both sides represented by 
counsel; atler an amendment of the Plaint 
had been allowed by the insertion of the word 
" October/* the counsel for the Defendant 
contended that the case ou^^ht to have been 
preceded by a *' mise en demeure " under 
Article 1L'>9 and seq : C. C as the suit was 
oiic of damages. 

This objection was overruled ; the Defen- 
dant, then, pleaded not indebted, and parole 
evidence being tendered, it was again con- 
tended on behalf of Uhe Defendant that such 
evidence could not be allowetl, but the Judge 
after taking time to consider, decided that 
oral evidence was admissable. The Defen- 
dant appealed. 

W. Newton for Appellant, quoted Articles 
^ 1139, 1142 and 1146 of the Civil Code in sup- 
port ofhis plea that there ought to have been 
*' a mise en demeure.*' 2o. lie maintained 
that the Contract of " Commodat " or " Prêt 
à usage " is not provable by witnesses. 
TRora.oNG and other iuithoritic"^— '*• Sihey 
Codes annotés " Art. 1875. The amendments 
allowed by the Magistrate have not^ in point 
of fact,, been made. 

L. Cox. Cow// à. This is not an action of da- 
mages, so no '^mise en demeure" was required. 
2o. Commodat is a gratuitous Contract al- 
ways provable by witnesses. It diffihs from 
the other Ccm tracts of lease, agency and de- 
posit where the law in so many words ex- 
pressly requires writing. S. (3. ^X, 963. The old 
law of France before the Code was in my 
&yor and it has not been changed by auy po- 
sitive enactment. 

The jewels were lent fi)r a marriage party ; 
besides it is now too late to urge the plea of 
the inadmissibility of oral evidence. The 
amendments can still be competently niade 
upon the record. 

THE COURT. 

This case has got somewlnit out of shape. 
The Judgment of 8th December allowing pa- 
* rol evidence was final in the (^ourt below. It 
was too laffe to re-opeii the question as was 
subsequently done. I àm of opinion that in 
the '* espèce " here before us, the Magis- 
trate vras Tight in his ruling — The plaintiff 
alleges that she will establish a nierc handing 
over of the use of her Jewels to a neighbor 
for a festive occasion lasting aibw hours. Such 



friendly and neighborly ^icts are not establish- 
ed by written ('ontracts. It is, speaking mo- 
rally at least, almost impossible that tliey 
should be so. The strict rules of written proof 
are not applicable to such cases, the Plaintifl'^s 
allegation (her proof is quite another thing) is 
inconsistent with the Defendant ever having 
had the property of the Jewels, or even su«;h 
a possession of them as would ground a claim 
of pro])erty. The possession averred was tem- 
])orary and j>recarioivs and in a title irréconci- 
liable with a clainv of prop( rty by the defen- 
danf. This is not a suit in damages reqjjii- 
ing a '* mibC en demeure ' ev;ni were su(>:i 
a plea still open to the Defendant. The case 
is remitted to the Court below to allow parol 
proof of the Plaint, the amendments already 
allowed to be added to the Plaint, if this lias 
not already been done. The Judge, below, to 
have |)ow^er to dispose of all questions of costs 
including those in this appeal. 



BAIL COURT. 



Appkal from Conviction of DisTiiitir 
Magistrate, — Penalty, — Motion in 
Mitigation.— Ord, 35 of 1852 § 1Î23. 



1 

Refusal by the Court to reduce tlm anwant 
of Penalty awarded by the District Ma- 
yisfrate againU one of the App(dlunts, 



A. THOMASSE & AUGUSTIN,— 

Appellants. 
versus. 

9 

THE QUEKN,— Rc8iK>ndent. ' >^ 



liefore: 

llis Honor^Sir C. Farquiiar .Siianu, Kt., 

Chief Judge. 



L. Cox, — Of Counsel for Appellants. 
A. Pii^OT, — Attorney for same. 

G. Ellis, — Subi», Proc. Genl., Of Counsel 

for lies pondent. 
J. Bouchet, — Attorney for sume. 

19/// MiUi'h 187:?. 
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This was an appeal from a sentence of the 
District Magistrate of Plaines Wilhcnis in a 
case of wounds and blows alleged to liavc been 
inflicted by the six parties accused, upon the 
persons of two other individuals, in the course 
of a scuffle upon the highway. The Magis- 
trate found the charge , established against 
two of the accused, viz: Alexandre Thomasse 
imd Augustin and sentenced the former to 
ten months imprisonment with labor, and the 
latter to 6 weeks imprisonment with labor. 
The case against the other piisoiiers was dis- 
missed. Tiie persons convicted appealed. 

The Substitute Procureur General stated 
that he wa3 not in a position to suppoj-t the 
conviction against the acruscMl Tliomasse and 
that he gave up the caso .igainst him. 

L.Cox for the other appellaiit submitted that 
the punishment to which his client had been 
condemned by the Magistrate, was too heavy, 
looking at all the circumstances of the case 
and moved that it should be mitigated under 
the power to do so allowed by Law^to the 
Judge hearing the appeal: Ord.: 35 of IfjSS 
§ 12S, 

THE COURT. 

The Judgment ag&inst the prisoner Tho- 
masse is quashed.' I have looked carefully 
thro' the proceedings in the Court below, and 
I don't see any reason for diminishing the 
punishment of the prisoner Augustin. So far, 
therefore, as he is concerned, tlie appeal is 
dismissed, with costs. 



BAIL COURT. 



Perjury — Record — Court of Record, — 
MAGiS'rtiAiE's Notes, — Wrtttkn Evi.- 

D^CE OF DEPOSITION BY ACCCSBD — OrD. 

85 OF 1852 § 105, 106 and 119— Appeai, 

FROM CONVICIIOX OF DISTRICT. MAGIS- 
TRATE. 



r 

The Magistrate must, himself) take down the 
Evidence in Criminal Trials before him, 
and such Ecidence must be produced and 
proved tohcn it is proposed tp make tise of 
them in an other criminal trial. 



CHIN AT A M B Y -Appellant . 



versus 



QUEEN— Respondont, 



Before 
His TIcmor JusTici-: G(^rrie. 



E. Pellereau, — Of Counsel for Appellant. 
J. AcKROYD, — Attorney for same. 

A. G. ELLis,*-Acting Suh. Proc. Genl. of 

CouTisel for Respondent. 
J. Bou(^het, — Attorney for same. 



5/A March 1872. 

In this case, on a trial for peijury, an ob- 
jection was taken hy Pellereaii for the accu- 
sed, before tlie District Magi.strate of Sa Vanne, 
that no lejçal evidencjcï was produced of the 
deposition by the accused in the trial on Avhich 
the charge of perjury arose, or at least that 
the best evidence of that deposition was not 
produced. The Magistrate decided against 
the objection, in an elaborate Judgment which 
the Court has carefully c(msidered, ai.d the 
liiBsent appeal has been taken by the accused, 
against the ruling in point of la\v^.. 

In the irh\ from which the charge of per- 
jury has aris(*ii, the Magistrate, as usual, took 
down in writing the evidence, as required by 
§§ 105 and 106 of the Ordinance 35 oif 1&52, 
but in the trial ior perjury that evidence nei- 
ther formed part of the Record, nor was pro- 
duced, nor proved by the Magistrate; the evi- 
dence of the perjury, beting left to depend oii 
the oral testimony of tlie clerk and the Inter- 
preter of the District Court, who were present. 

In the case of .Va met vs. the Quecn{Pistoy^s 
Report, 1868 page 23) it was decided that the 
evidence was to be taken down by the Magis- 
trate, not by the clerk, and that accordingly in 
atrial for perjury, notes of evidence, taken by 
the clerk, were not allowed. 

Tiie Ordinance seems, indeed, to be perfect- 
ly clear on this point, for Arts. 105 ^iid 106 
set forth categorically that the evidence in^sup- 
port of the charge is to be taken down by the 
Magistrate, in writing, and that the Magistrate 
is to set down the evidence for the accused in 
like-manner as is prescribed with reference to 
the evidence against him. 

These provisions imply, however, sommet hing 
more than that the Magistrate and not the 
clerk shall take down the evidence. They 
make a vn'ii ten Record of the evidence a mat- 
ter of legal obligatioTi in a criminal trial be- 
fore the District Magistrates of Mauritius. 
When an appeal is entered against a convie- 
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tion thô'evideii^e, along with other proceed- 
ings^ IS by § 123 to be revised by the judges. 
It would be difficult to undei*8taixd. how the 
appellate jurisdiction of the Court could other- 
wise be exercised, as by another section no 
new evidence is to be taken in the cause. 

. It is not necessary to ^et forth the evidence 
at length in the conviction, but by § 119 the 
principal facts of the case upon which the 
decision is b^ed, are to be expressly alleged 
if an appeal is taken. 

The Magistrate or his clerk sends up a co- 
py of the evidence taken down by him as 
,part t)f the proceedings in the cause ; a full 
copy of the Minutes, documents, and proceed- 
ings being forwarded to the Registrar of the 
Supreme Court, authenticated by the Seal of 
the District Court. 

It has been argued that appeals only take 
place in cases of conviction, and that special 
provision- is made in the Ordinance for these 
cases ; but there are no provisions showing how 
éhe evidence is to be dealt with where there 
was an acquittal as was the case here, in the 

, original trial out of which the perjury arose ; 

I that we must accordingly refer to the English 
practi<?e whence the term " record *' and 
" Courts of Record " have been taken to as-" 
certain what is meant by these expressions, 
and to know what obligations, if any, they 
impose on the Magistrate and cleric in the 
way of making up and preserving records of 
trials for use in subsequent trials or otherwise. 

It is deduced by the District Magistrate 
from the authorities quoted by him and main- 
tained before us by the learned^ubstitute 
Piocureur General, in support of the Judg- 
ment, that the Magistrate'senotes of evidence 
in no case form part of the Record, which 
really censists simply of minutes showing that 
a trial had taken place and its result ; and that 
those minutes authenticated by the Clerk and 
the seal of the Coutt are, as regards Courts of 
Record, sufficient attestation of the facts with- 
out further evidence. In a trial for j)eijui'y, it 
is contended that when such a record of the 
former trial is put in so authenticated, that 
proved the facts set forth of the former trial, 
the proceedings adopted and the acquittal or 
conviction ; but that it is neither necessary 
lior com])etent, for the Clerk, to embrace in 
his Record the notes of evidence of the Ma- 
gistrate. 

In support of these^iews great weight was 
laid upon a decision by Mr. Justice Colin, 
in the Bail Court, in the case of Hassen t?. 
the Qt<«é»j, reported in Piston's Report j 1870, 
wherein he held that in a case of perjury, it 
was not sufficient to produce the notes of evi- 



dence taken by tjhe District Magistrate in the 
first trial, but that they must be proved. How 
they were to be proved or whether the notes 
when proved could be used for any other pur- 
posp than to refresh the mèniory of the witness, 
was not decided. 

The District AFagistrate contends • that the 
only way of proving, as the evidence does not 
profess to be depositions signed by the persons 
who made them, is to call the Magistrate and 
that when this Is done, the evidence becomes 
in fact oral, the noteB" being used to refresh 
the memory. . 

^ We do not think that it is necessary, for 
the decision of this case, to go into this point. 

/ It is sufficient that we give effect to the 
Judgment of Mr. Jlstice Coli^ which was 
concurred in by the other Judges, that in 
Criminal trials where the evidence taken by 
the District Magistrate, in a former trial, is 
put in, it mtist be proved ; the logical result 
of such a conclusion, according to the conten- 
tion of the Respondent, is that the evidence 
so taken, does not form part of the'Record, as 
the essential principle of Courts of Records, 
is that matters of Record properly î^thenti- 
cated prove themselves. It is possible that 
had the Ordinance permitted the evidence to 

♦ be taken down by the Clerk and preserved by 
him, and when it >Vas embodied in his narra- 
tive of the. proceedings of the trial, and au- 
thenticated in the usual manner, that the 
Judgment in twCcase of J/â55c;» would, have 
been diflferent. The difficulty has arisen be- 
cause the Ordinance, most wisely and proper- \ ' 
ly as we think, has required of the Magis- 
trate, himself, the duty of takiiig down the 

I evidence, and left to the Clerk that of pre- , 

S seyvin g a record of the iwoceedings of the 

f Court. 

As, the matter stands, however, it is clear 
that the Magistrate must, himself, take down 
the evidence in Criminal trials before him, 
and that what he takes down must be proved 
when it is proposed to make use of it in an- 
other Criminal trial. 

We now come to consider whether in the 
tlial of tlie charge of perjury against the Ap- 
pellant, it was not- only competent, but neces- 
sary to produce the evidence so.taken down bj^ 
the Magistrate. 

Both the cases of MamU and Hassen show 
that it has been hitherto regarded as necessa- 
ry. The Respondent, however, maintains the 
negative on the ground that the evidence by 
the decision of Hassen is not matter of legal 
Record, and when proved as he contends, it 
must be by the Magistrate, himself; the Ma- 
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gistrate becomes a witness in the cause, «peak- 
ing of what he saw and heard, using, his notes 
to refresh his memory, but holding no better 
«position than any other witness who was pre- 
sent, except so far as the notes taken at the 
time may tend to render his evidence more , 
reliable. 

This argument was suppwted by a citation ^ 
of authorities to shew that in England perju- 
ry was, in fact, proved by the oral testimony of 
those who were present at the trial and heard 
the evidence of the witness. Any other mode 
it was urged, would be highly prejudical to 
the accused, as the evidence taken down by 
the Magistrate is not signed by the witness, 
the "Magistrate may make mistake, and the 
accused might be thus held to have uttered 
words which he did not speak, and which he 
would have no power of testing by cross-exa- 
mination. 

This is^to assume that the evidence taken 
down by the Magistrate, when proved, is not 
to be disputed, any more than a fact iii the 
proceedings authenticated by the clerk and 
the seal of the Court. But ^"ithout going so 
far, we may hold that as t^ie law required the 
evidence to be taken down may be regarded 
as in general case, better proof than the loose 
recollections of bye-stander or even of the of- 
ficials who arc not bound to keep notes and 
that a trial of i>erjury^could not, with due re- 
gard to the interests of justice properly take 
place without the record of the evidence in 
the possession of the Magistrate being pro- 
duced. . \ 

We do not îittend or desire to decide the 
point as to the exact legal value of such evi- 
dence or*^ whether it can be controverted by 
oral testimony of others who tverc present, 
but we think, however, that the evidence is 
taken under such requirements and sanctions 
as to render its production essential in the trial 
of the char^ of pcrjui-y arising out of tlie 
evidence so taken down and preserved. The 
evidence so taken is not in this Colony mere 
notes jotted down by the Judge as the case 
proceeds for the piu*pose of gufding him to a 
satisfactory result, and which he may take or 
not, or make long or short at his pleasure. 

It is the ** evidence " %vhich the law re- 
quires him to take down and preserve. It may 
be true that the Ordinance only directly 
specifies one use to which the evidence is to 
be afterwards put^ viz : to be revised by thfi 
Judges on appeftl^ but such a specification 
does not limit the use to which evidence so 
taken may be applied and if ever it can be 
advjantageously used, otherwise it is when one 
of the witnesses giving the evidence, has been 
charged with peijury. And we think in all 



cases it must be so used as it forms a record 
of what was said, made at the time by the per- 
son selected by the law, as the most competent 
person for the purpose, and which whether it 
jnay form part of the testimonial Record/of 
the cause, or not, is a Becord of the evidence 
made under the requirements and sanctions of 
the law. 

It may be inferior in value to depositions 
signed by the witness, but certainly it is bet- 
ter than the loose recollections either of the 
ofiicials of the Court, or of indifferent persons 
who may have been present at the trial. 

We give no opinion upon other points which 
hUve been incidentally raised in this case, but 
restricting our Judgment to this whether the 
evidence taken down by the Magistrate, in the 
first trial, ^should have been produced in the 
trial for perjury : we hold that it ought, and on 
this ground sustain the Appeal^ and quash 
the conviction complained of. 



BAIL COURT. . 

/ 

SABABADY,— Appellants. 

tersiis 
THE QUEEN,— Respondent. ' ' 

• 6M March 1872. 

For the reasons stated in the Judgment 
just delivered in rtie case of Chinataniby ©. 
The Queen, we sustain the fourth reason of 
Appeal, arid quash the conviction complained 
of. , 

BAIL COURT. 



Water Ordinance, — Rivers & Canals, — 
Syndic, Joint Syndic or Guardiaïï 
thereof, — " riverai]»," — contraven- 
TION, — Pipes & Dikes, — Fine, — Appeai. 
FROM Judgment OF DistriotMagistratk, 

— FORM' OF srCH APPEAL, — OrD. 35 OF 

1S63 Arts. 14 and S3. 



The Syndic of a Canalytoho has prosecuted a 
contravention to the latos of the Rivers and 
Canals Ordinance, before the Disêrici 
Courty is the proper and only party to be 
called as Respondent, on the appeal ^ and 
not the Crown. 
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vei'sus 



QUEEN,— Respondent. 



Bçfore 



Hié Honor Sir C. Farquhar Shand, Kxt. 



Chief Judge. 



Tj. 'Rouillard, — Of Counsel for Appellant. 
M. Sauzier, — Attorney for same. 

# 

G. Ellis SubR. Proc. Gex. — Counsel for 

Respondent. 
J. BoucHET ,7— Attorney for same. 

P. L. Chastellier. — Of Cousel for E. Pitot. 



19ih March 1872. 

This case arose out of an Information upon 
oath, presented on 6th October last to the 
District Magistrate of Pamplemousses, in the 
following terms. 

" Charge of removinjg and altering a pipe 
" and placing a dike or construction in the 
'• River. (Arts. 14 and 23 of Ord. No. 35 of 
" 1863.") 

* 

" Edouard Pitot, of Piton, in the Oistrict 
** of Pamplemousses, guardian of the canal of 
** Bois Rouge in the said District, maketh 
'^ oath and saith as follows : 
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*' That on the 12tb day of September or 
thereabouts in the year of Our Lord one 
thousand ejght hundred and seventy one, 
at Australia estate.in the said District, one 
Gu^ve Rouillard proprietor of the said 
Estate, did by himself or by the Manager 
of his said Estate or by the ''employés" or 
laborers thereof I o. illegally and unlawfully 
and without lawful authority, remove and 
alter a pipe by which the waters of the Ri- 
vière du Rempart were taken to his Sugar 
house; and 2o. illegally and unlawfully 
and without lawful authority place or cause 
to be placed in the bed of the said river, at 
the head of a canal dug by his orders or 
those of his Manager, by his .employés or 
laborers and leading water to thp spot where 
he placed the pipe, a dike or construction 
contrary to the provision of the «aid Ordin- 
ance. " Whereupon the said complainant 
prayeth the Court thai the accused be 
brought before it and dealt with according 
folaw." ' ^ 

The Respondent was summoned to appear 



V 



on the 18th October by a Notice served by an 
Usher, headed " -Crown Side, Summons to 
party charged. " 

' The Respondent attended on the day fixed. 
The Information was read over to him by the 
District, Magistrate and he ** pleaded npt 
guilty." The caèe was postponed to the 80th 
October, when the plaintiff and a number of 
witnesses were examined on both sides. 

. The articles of the law which the defen- 
dant was acctlved of infringingjvere Arts: 14 
and 23 of the water Ordinance No. 85 of 1863. 
They run in these terms. 



it 



i€ 



Art. XIV any person ** who shall witli- 
out lawful authority, place, remove or alter, 
*' any metal, stone, dam, or other ^iforesaid 
'* work, shall be liable to a penalty not ex- 
" cecding £ 50 sterling; and the same shall 
" be removed or restored to its proper condi- 
*' tion, as (he case may be, at his expense. " 

XXIII. All' persons are forbidden, unless 
" with authority from the Executive C'oiyicil, 
" to stop or change the course or level of any 
*• River, Stream or run of water, being pub- 
" lie property ; or to make or place in the 
" cour«e thereof any dike, dam, basin or cons- 
" tructiion of any kind. 

" Any one contravening this provision shall 
*' incur a penalty not exceeding £50;. sterling, 
*' and shall restore the River or other aforesaid 
** run of water to its former state. " 

At the close of thexîase the Magistrate 
pronounced the following Judgment : 

'* With regard to the charge preferred 
** against Mr. Rouillard fçr having changed 
" the course of a stream known hv the name 
" of ** Ruisseau Janvier, " no proofs liaving 
" been adduced that such change took .place 
"• through the fault of Mr. Rouillard or his 
*• Manager, I shall dis.miss the same. " 

** With regard to the second charge, consi- 
" dering, from the evidence adduced, that the 
•' charge has been fully proved under Articles* 
'' 14 & 23 of Ordinance 3â of 1863, I ad- 
" judge and order the said Gustave Rouillard 
•' to pay a fine of thirty pounds sterling, 
'' with all costs. " 

The Respondent's counsel declared that he 
intends appealing against the conviction ar- 
rived at. His appeal was entered ** The Queen 
vs. Gustave Rouillard" as against a "Sum- 
mary couviction, " and the reasons of appeal 
were subjoined in the usual form observed in 
Criminal appeals. 
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The case came on for hearing m the Bail 
Court, on 4th March last. 

» 

The SUBSTITUTK PUOOUREUR , GENERAL 

appeared but <lecUned to- take any part in the 
discussion as *' the Crown had no interest in 
** the case. " . • 

L. RouiLLARD for the appellant and P. L. 
Chastellier for the Respondent were heard 
at length. ' - 

THE COUfeT. 

The point which has been anxiously argued 
by the parties is simply one of form, viz: as 
to the shape in which tlu^ rresent appeal has 
been brought before this Court. 

The Respondent's Counsel has contended 
that the wron^ party has been called, viz: 
the Crown, who has nothing to do with the 
case, while his client, the Syndic of the Cana^, 
the original prosecutor and the only person 
interested on behalf of his constituents has 
not been brought into this Court, at all. The 
case, it is contended, is not a Criminal one, but 
merely a prosecution for a Civil penalty under 
a special law, commonly called " The water 
Ordinance." 

On the other hand the Appellant contend- 
ed that as no form of appeal was given in 
the Ordinance referred to, lie was bound to 
follow the usual course of procedure. 

Thai if the Crown would not support the 
Judgment^of the Court below, the conviction 
must necessarily be qua§hed ar in all such 
cases. Altho* tltl) Syndic may be entitled to 
to the fine for behoof of the "Riverain^," this 
does not alter the nature of the form of the 
appeal ujxder Ord. 35 of 1852 more than in 
those cases where the Police or the *^ Caisse 
de Bienfaisance" had a share of the penalty. 
A River is a ])ublic not private, property, and' 
by § 62 of the ^Ordinance, the guardian is de- 
clared to have the same duties and- the same 
protection as a Police man, but he cannot of 
himself execute the Judgmelit iir his favor. 
The fine wjU, in the first instance, go to the 
Treasury. It appears to me tjiat the present 
question is attended with some difficulty. 

The matter of appeal is not regulated by 
any enactments in the water Ordinance, in- 
, deed it is not alluded to at all in that Law. 
For want of explicit directions there is no 
doubt that a person standing in the position 
of Rouillard and wishing to bring this Judg- ' 
ment of the District Magistrate under review 
must have found himself somewhat, em- 
barassed as to the form of his appeal. The 
proceedings, in some respects, as pointed out 



by the Appellant's Counsel, savour of à cri- 
minal pursuit ; but when we look at the spe- 
cial provisions of the Ordinance, the enact- 
ments, in favor of the right and interest of 
the Syndic without interference or assistance 
from any quarter to prosecute and receive the 
fines for contraventions of -the Ordinance^ are 
overwhelming. ^The Syndic, from the very 
first prosecuted this affair, as he is authorized 
to do by the Ordinance. It is in his name 
that, at all, the procedings have been taken ^ 
why should he now, be left out, as respondent 
under the appeal and the (^rown be cabled 
upon to take his place. The words of the 
Ordinance as to the Syndic rights, powers and 
authority are very broad. The Syndic is en- 
titled to act from beginning to end of the 
Complaint. 

Art. 81 ^^Complaints for contraventions of 
*^ any provision in the first Chapter of thî« 
" Ordinance may be made by r" 

" ^ny Inspector of Police, î^ny Inspector of^ 
* the General Board of Health or the Local 
" Board of Hcaltli within whose jurisdiction 
** such contravention shall have taken place, 
" or by the Syndic^ or Joint SyndiCy or guar- 
" dian of any canal receiving water from the 
** River or stream in or on either bank of 
" which such contravention occured. " 



, " Complaints for contravention of any pro- 
" vision in the second Chapter of this Ordi- 
'^ nance may be made and prosecuted by the 
^^ Syndic or Joint Syndic or Guardian (with 
" consent as aforesaid), of the canal to which 
" the contravention shall apply, of by any 
*' ^'Riverain" whose interest shall be injured 
" by such contravention. " 

^' The provisions in thisuutide are mthout 
*' prejudice to the power of the Procureur 
" General to institute any such complaint 
*' aforesaid. " 

*' Art : 82 .—All fines which shall he 
" recmered in virtue of this Ordinance, shall 
" bp disposed of as follows. " 

^' lo. If recoverable on prosecution by the 
'* Syndic, Joint Syndic or Guardian of a 
^^ Canal they shall be payable to the Syndic 
*^ thereof for the maintenance of the CancU.^* 

" 2o. In case of prosecution by an Ins- 
'* pector of the Local Board of Health, the 
" fines recovered shall be payable to the 
" Treasurer thereof as part of the funds of 
" the Board ; '* ^ 
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'^ 3o. In all other cases, the fines shall be 
paid to the Treasury. " 



What then is the positîoîi îii which the case 
stands i We have the Syndic, the party who 
has heen in the case, -all ah)ng,left out of the 
appeal. We have the Crown, alone, callf>d iis 
Kespondent in this Coint. 

The Procureur Goueral Attends, in ohodicuoe 
to the citation, hut only for the j>urp().so of 
stating that ho can take no part in the dis- 
cussion, as the crown has no interest in the 
proceedings whîdi have hven all along con- 
ducted at the instance of the Syndic under liis 
statutory authority. We have the Syndic 
represented by Counsel who attends the Court 
and submits that as the appeal has not Ix^eii 
well taken, it ought to he dismissed with costè. 
The aif|>ellant's (counsel, on the other hand, 
maintaining that a/the Judgment of theC'ourt, 
below, is not supported by the Crown, the 
whole proceedings should be quashed by this 
Court. 

It appears to me that the pretensionr^ on 
both sides are excessive and that it would not 
be just, in the circumstances, to allowMÛther 
side to prevail at this stage of the (ntsc. T am 
of opinion that the Syndic of the Canal was : 
the proper and only party requiring to be ' 
called as Respondent in a cast: of this descrip- 
tion. But then the Ordinance is altojjethei 
silent as to appeals. 
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The only question is as to how and in what 
shape parties are to he heard in this Court 
and this is the first instance of an appeal in 
questions of this deçcriptîon. There is, I think, 
enough in the circumstances of the ease ge- 
nerally, to .^hcw thjit the a])])ellant may have 
hfid fair doubts as to the form in whicl) he 
was to introduce the proceedings 'into this 
Court. Wliilr, therefore, it will be nndersfood 
for the future that the Syndic is the proper 
party to rail in the appeal and not the Crown, 
I shall not dismiss this apjjcal, but shall order 
the Syndic to be made a party formally to it 
if he recjuircs.a formal citation, audlhe Ccmrt 
will then be reAdy to hear what the parties 
have to say farther on the first convoniQnt 
day. 
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Canal OR Rux ok watku,— Afpointmhmt 

BY IH K FATHER OF A FaMILV,— r('' SeK\ 1- 
TVOl** PAK nESTINATIOX DV PJJUE DK FA- 
MILLE,") PlFKS,'— I)RAWlNCi AVATHRy-— 

(DRorr i)E puiSAOK,^— ^(*osTs, — C.C. Arts. 
t?8r>, G9f?, 10:i. 



Circumstances under xoliich the Court decided 
that the Plaintiff was not entitled to a right 
of " puisage " (drawing water J from <i 
canal crossing her land and conveying its 
water jm^he property of Defendants'; the 
latter having proved their exclusice right 
of prypertg upon such can il and water. 



WIDOW HERMANS,— PlaintiiT. 



versHS 



WIDOW FLORIGNY k ors. 

Dofcndaius, 
and Con it à. 



Before 

* His lionoi Sir C. Parqvhar Shant, Knt., 

C'hii^f Jndae. • 



L. RoriLCfARD, — Of Counsellor Plaintiif. 
J. PiGNÉGUY, — Attorney for same. 

P. L. Chastkllier, — Of Counsel for Defen- 
F. Victor, — Attorney for same. [dants. 



• I . 17M April 1Î57J3. 

CiiiBF Justice. — the dispute between the 
parlies in tins case, Inis arisen in connection 
with a small canal or run of 'water eommen- 
cint? on the Estate called *' The Mount " in 
the District of Pitmplemousscs, passing 'thro* 
the property of the Floriji^nys and convey înç 
water to the House of* ** Mon Repos," the 
residence of Mrs. Hermans. It appears fi-oni 
the evidence that the late Mr. Charles Feline, 
proprietor of ** The Mount " KstHt»», pur- 
chased, some !?0^ years ago, two adjoining 
piect!sof ground, the one of t) ("Terrain Din ne- 
matîn*') the other of (W aVt?^ i^n extent. He 
united the two portions of land an'd built the 
House of " Mon Repos,*'* as a residence for 
himself and his family. With the view of ])ro- 
viding water for the use of his House, he ask- 
ed and obtained the nccegsary aiithority to 
lead through the ^aid ground and by canal or 
trenrh of about six inches in breadth and six 
inches in depth a small run of water \\ ox ^ 
inches in dejjth from the larger canal, upon 
'' The Mount " Estate. 

V 

Mr. Feline died ou't?5th , April 1855. He 
was survived by his widow ; she died in 1862, 
leaving a Will dated 7th October 1868, by 
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which she bequeathed the said land to two 
persons : Mrs. Hermans and Mrs. Florigny ; 
the former i^etting the Hou^e and dependen- 
cies of " Mon Repos," with the larger por- 
tion of ground of sixty two acres ; the latter 
getting the smaller piece of ground of 6 acres 
formerly called, as we liavc seen, the 'terrain, 
Dinnematin." In the . time of Mr. Feline 
and of Mrs. Feline, this ground was planted 
in sugar canes and there were no houses up- . 
on it, 6xceptii^ a shop situated on the high 
way crossing the land and well supplied with 
water, being within a few yards of the river of 
Pamplemousses between which and the said 
house there is only the breadth of the public 
highway. In 1863^ the Florignys built a 
dwelling house and dependencies on their 
ground where they still reside. Mrs. Her- 
mans resides at '* Mon Bcik):*.*' 

The water in the Caii&l where it passed 
through *' The Mount " Estate, was conveyed 
in an iron pipe ; but within the terrain "Dinne- 
matin, *' the canal or run of water was 
covered with flat stones not laid in lime or ce- 

' ment but with an inch or two of cîfrth above 
them* It was shewn that from time to time 
the *stçnes became loose and fell out of their 
places, and at the openings, persons were in 

. use to take water by dipping in small basins 
or jugs (moques,) The size of the Canal did 
not admit of the use of ordinary watering pots. 
Some years ago, the Florignys let 2 or S acres 
of tjieir land to Indian gardeners who were 
in the habit of taking water from the open- 
ings in the Canal to irrigate their plants. 

In the month of October last, Mrs. Her- 
mans, at a cost of about £60, caused iron pipes 
to be laid the whole distance in the bed oÇ 
ttc Canal, effectually preventing any access 
to the water as it passed thro' the ground of 
the Florignys. 

Some time afterwards a hole was made in 
the pipe, by order of the Florignys, sufficient 
to admit a man's little finger and the Avater 
flowing from this o])ening was caught in a 
^ basin or ** regard*^ in the ground immediate- 
ly below the hole in the pipe and the garden- 
ers continued to take water for their vegetable 
ground : 

The questions between the parties are 
brought before the Court under cross* Actions. • 

In the one, at, the instance •of Mrs. Her- 
mans : she alleges that the Cannl and the wa- 
ter in it are- her exclusive property ; a servi- 
tude on the land of the Florignys in favor of 
the Estate ** Mon Ropo?," having been cons- 
tituted, as she contends, by the late owner of 
both properties, Mr. Charles Feline ^ a servi- 
tude, viz. par destination du père de famille. 



She avers that the canal was covered with 
stones and no one could take water from it ; 
that she (Mrs. .Hermans) always enjoyed tb^ 
said water peacefully, as the owner thereof, 
without any interference ' on the part of the 
Defendants, till they caused the iron pipes 
which she had laid down for the conveyance 
ofthe water to be bored to her great preju- 
dice ; that she had laid the pipes without 
protest or opposition on the Defendants' part, 
that by placing the said pipes the servitude 
existing over the Defendants' land was not 
aggravated, the pipes being covered up as the 
canal was ; that the pipes were laid with 
knowledge and witho\it any opposition on the 
part of the Defendants and on the Contrary, 
with their full knowledge and consent ; diat 
the Defendants caused to be dug a basin or 
reservoyr under the pipe on oi- about the 9tt 
November last, close to the boundary of the 
two lands, and caused the pipes to be bored at' 
-that place and made the water to flow into 
the said reservoir or basin ; appropriating the 
water to their own use, tho' they-had no right 
whatever to the said water ; that the Plain- 
tiff is thus deprived of a large quantity-of wa- 
ter to which she has a right. 

The Plaint concludes with the demand 
thfit the Court should find that the Defen- 
dants have no right in and upon the pipes, 
canal and water and that the same are the 
sole and exclusive property of the Plaintiff; 
and 2ndly. that the Defendants shall, within 
a delay of eight days from the date of Judg- 
ment, stop up all holes which they have made 
in the pipes conducting water to the Plain- 
tiff's property and in default by them to 
ddWiply with such Judgment, that the Plain- 
tiff shall l>e authorized to stop up, at the 
expense of defendants, all such holes. 

And further that the defendants be con- 
demned to pay to the plaintiff the sum of 
sixty pounds sterling as damages, with cot»ts 
of suit. 

In the cross-Action by Mrs. Widow Florigny 
& ors. against Mrs. Hermans, the contention 
of the Plaintiffs is of this nature : they aver 
that Charles Félines, during his life time, had 
established an open canal in masonry upon 
the land now belonging to them with a small 
basin or reservoir, on the land, in connection 
with the canal and placed near thq boundary 
separating their land from the ''Mount" Estate, 
so that the owners and occupiers gf the land 
might be able to tèikè water from the open 
canal; that a droit de puisage was thus esta- 
blished and enjoyed by all who occupied 
the land, until October last, when it was 
disturbed by the defendant, Mrs. Heimana, 
committing a trespass against the %vill of the 
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' Plaintiffii (Florignys) plaèing irou pipes in 
ihe canal and completely stopping any water 
from flowing therein. 

The Plaintiffs alleged that by being thus 
deprived of the water, they have suffered . 
damage to the extent of $300, and Judgment 
was asked from the Court ordering the re- 
moval of the iron pipes, the restoration of 
the flow of water, and failing the defendants 
restoring things to their former state, that 
the Plaintiffs should be authorized to do so 
atsthe defendant's expense and that the defen- 
dant sliould be also ordered to pay the Plaintiff 
$300, with costs, , ' ^ 

On u careful consideration of the evidence 
which has been adduced in the two cases, and 
which it has been agreed shall be held as 
common to both, I am satisfied : lo. That 
there was no consent given by the Florignys 
to the laying of the pipes by Mrs. Hermans, 
sufficient to prevent them bringing the present 
suit for their removal and the restoration of 
things to the position in which they previously 
stood. 

So. I do not think that, ex-rigor t jurisy it 
was necessary that Mrs. Hermans shoufd ask 
for and obtain judicial authority before pro- 
ceeding to lay the iron pipes. No doubt it 
would have been better \f she had done so. 
But I cannot see thatlhcre was any aggrava- 
tion ot the servitude caused by the simple 
laying of the pipes in the bed of the canal, by 
Mrs. Hermans ; therefore under Art. 702 of 
the Civil Code it does not appear to me that 
on that change of the state of matters made 
by Mrs. Hermans, taken by itself alone, the 
Florigny's can insist upon the removal of the , 
iron pipes. 

< 

The question of difficulty and on which the 
decision of these cases must chiefly tui*n is 
what was the exact position of matters esta- 
blished by the late Charles Feline the common 
author of all the parties to the suits and the 
proprietor of the whole of the immoveable 
subjects now divided into three and belonging 
to the different owners. When he made the 
canal about which the dispute has now arisen, 
did he intend fdeêiitierj it as well for ttie 
service, to some extent at least, of the land 
now belonging to the Florigny's thro* which 
it flowed, as to that of the land and house 
of " Mon Repos *' whe^e he took up his own 
abode. Now that the property of the two 
portions of land formerly belonging to him 
baa passed into the hands of the parties. to the 
present suit^ respectively, what is the trxie na- 
ture of the servitude established by law, in 
virtue of the rules of the " Civil Code " par 
destination du père de, famiUeX C. C. eSOroga.) 
Was the canal to be an open one, at least to 



the extent of allowing water to be taken from 
it at one or more places in the course of ita 
passage thro' the '^ terrain Dinnematin," or 
was it to be a close canal solely for the 
benefit of the Establishment of Mon Repos?** 

On the evidence, taken as as whole, I am 
satisfied that the canal was intended to be 
and all the witnesses say it was originally 
a covered one. It was shut in with flat 
stones and earth. That it often fell into 
disrepair is also shewn, and that openings 
more or less extensive then existed and that 
into these openings, within the land of the 
Florigny's, small jugs or pitchers, moques j weiiô 
occasionally introduced by Indians and others 
and that water was so taken from the canal, 
is equally clear Hut all tliis would not esta- . 
blïsh in law the right for which the Flori- 
gny's contended, vizt : a right of puisage or 
drawing water from the c<anal as it passes 
through their land ; the amount of water to 
be so drawn, they admit might be fixed cr re- 
gulated by the Court. So far as we have ' 
gone, as yet there is no evidence that Mr. 
Charles Féline intended to establish any such 
right. He caused a closed canal to be cons- 
tructed ; the openings were due to accident 
or natural decay, and were repaired as they 
arose from time to time. It would appear 
that some years ago Auguste Florigny had 
made a little basin or \regard in the canal at 
the nearest point to his dwelling house and 
had led a small run of water by au iron pipe 
into his Couft Yard. But this lasted only 
for a short time, Florigny having apparent- 
ly on the interference of the Guardian of the 
District Canal from which the water was 
taken on the " Mount " Estate, filled up 
the basin and stopped up the pipe. It was 
the Guardian's duty at that time to see that 
the surplus of water should be made to return 
from " Mon Repos '* into the River. The fact, 
tterefore, that some water was, for a time thus 
taken from the Canat by the Florignys \s not 
of importance. The thing was not persis- 
tently done and it was abandonjl on the first 
challenge. 

In a question as to the legal rights ot par- 
ties here, it is not to be overlooked that Mrs. 
l^rmans pays and has, all along, paid her 
contribution to the general funds of the Dis- 
trict Canal ; in that respect she has always 
been acknowledged and dealt with as the 
sole owner of the branch-canal in question. 
The Florignys pay nothing. 

There is one very material allegation made 
here by the Floiignys, viz : their statement 
regarding the existence, all along, from the 
first constructpn of the canal of a small basin 
or reservoir (regard) at the boundary between 
the *' Moupt " Estate and the terrain Dinne- 
matin now the property of the Florignys. 
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Let us see what the witnesses tell us about 
this basin or reservoir, 

\ 

Some of them deny its existence, altojjother. 
But the great weighty of the evidence is in 
favor of there havinfr been sucli a basin in 
the time of Mr. Féline. But this basin 
formed no part of the canal as originally 
made. The mason Victor who was employed 
to construct the Canal tells us that he made 
S basins or regards by order of Féline ; 2 on 
the **Mount" Estate and one at Mrs. Hermans 
house. Nothing i§ said by him of the basin 
or regardhx question. His evidence, tlierefore, 
negatives the allegation that it existed from 
the origin of the canal and was part of the 
canal as constructed by the orders of Féline. 

From the evidence, it ap])eârs to have been 
dug (u* hollowed out subsequently. It is si- 
tuated Avithin about 12 feet of the Indian, 
laborers camp oh the " I\lount " Estate ; it 
was probably made by thorn for their own 
convenience and water was certainly drawn 
from it by those Indians for their own use. 
In fact when the canal watï made, and for a 
considerable period thereafter, there w^e no 
other persons on the spot to take the water 
or proiit by tiie exist(»nce of such a regard. 
The terrain Dinnematin now the property of 
the Florignys was at that time pïantal in 
caneSy no part t)f it was then, as it is now, let 
to gardeners who require to water their vege- 
tables. The only house on **lhe Florignys 
ground, at that period, was a shop tenanted by 
an Indian. The shop was quite close to the 
River and lui had no occasion to resort to the 
canal in question to procure the supply of 
water he requiix'd for his family. 

I think, ther.'fore, that the evidence altoge- 
ther fails to establish that Charles Fîline's 
intention \\;as to establish a righ t of '' puisago '^ 
in favour of those who dwelt on the land 
now the property of the Florigny's. We 
have seen that fi-om the almost total absence 
of inhabitants on that ground and the proxi- 
mity of the [liver, such a right was not theii 
required, an I the fact that the later proprie- 
toi"s have ch '>:en to bviild houses on the ground , 
and let several acres of land to Indian gar- 
deners, cannot change the rights of parties 
to the water. No doubt it would be some- 
what more convenien-t for these gai doners 
to . take water from the canal for the ini- 
gation of their vegetables, But 1 cannot find 
any ground for holding that they have a legal 
right to do so or that their lessors, the Flori- 
gnys, have any right of property in the canal 
or any right to interfere with the water. 
.This is the only question really before me, and 
at the worstjithe gardeners, with some extra 
labour, can draw water in abundance from the 
Hiver which intersects the land. On the whole. 



therefore, and not going beyoujd the s|)ecial 
facts of these cases with which I have alone 
to deal, I find and decide that in thé action 
at the instance of Mrs. Hermans vs. Mrs. 
Widow Florigny & ors., Judgment inust be 
entered for plaintiff in tei-tns of her plaint, 
but without damages, and- that the action at. 
the instance of Mrs. Widow Florigny & or», 
against Mrs. Hermans be dismissed. Looking 
at the whole circumstances of^ this dispute 
between the parties, the position in which 
they stand with reference to each othei*, and 
their conduct generally, I shall only allow the 
successful party one half of her taxed costs 
in each case. 
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Appeal fiu)m Judgment uk DistrictMa- 

Gl^iTftATE, — (TltAL EVIDENCE, — PlAIX- 

tiff's Evidence in his own case suffi- 
cient IF l.'NCONTUAniCTED. 



On an appeal from a Judgment of a District 
M agis Irate y^hô Court mill not review it 
merely because it rests on a commencement 
çf writ fen proof sU[tported by the Plain^ 
tijf^s evidence only y when that evidence teas 
not sltnken by cross-Pxaminatiu7i and no 
witnesses were called to contradict it. 



MA VEERAPATEN,-^Appellant. 



versus. 



PEEROOM ALACIÏET rY,~Rospondent. 



Before 
His Honor Mr. JirsTfci: N. G. Bes'i el. 



T.L. Jenkins, — Of Counsel for Appellaat 
F. STMoNÛT,"^Attorney for same. 

Jj. Cox,— Of (Counsel for Respondent. 
M. Sauzier, — Attorney for same. 

^9.nd April \^1^. 

This was an ap])eal from a Judgment of 
the District (Jour t of Flacq, d^itcd of the ITtli 
January 187î2, whicli*' condemns the now 
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ApppHairt tq pay to the now Respondont, tne 
sum of £ 40 fiir so mucli moitey It^iit, plus iu- 
tei^cst and costs. 

Thoup;h soveral grounds of appeal wore 
urged H^ainst thn soundness of that Jud<|;meut, 
thi! muiii ground, however, was that that 
J Ufi>cnient should not have hoen given in favor 
of the Plaintiff below, and now RespondiMit, 
for the fidlciwinjif reason : The entry admitted 
in evidence is only a coninu^ncement of written 
proof which n^qnirod being coiïoboiatecl by 
parol «'videncé, not that of the Plaintiff he- 
luWy as in this case, but of such other wit- 
nesses, who, for instance, might have been me.- 
Bent Ht tlie tTausactif)n spoken to or might 
have a personal knowledge of the money hav- 
ing been paid by the plaintiff on accoiint of 
a larger sum promised as a loan, or on account 
of a cleKt due by the PUintiff to (he Defen- 
dant, below. 

That entry di^es not, certainly, lead to the 
necesstiry infeience that the $^00 had not 
been received by the Dcfciulant now Appel- 
lant» as a loan. It clearly implies that it was 
a payment on accotmt^ what account lé not 
stated. Should not the Magistrate have called 
for evidence to explain thé true import of 
that entry ? He has not done so. He has 
oontenr4*d himself with the evidence of the 
Plaintiff who, ofcoursc, had an interest in 
supporting his plaint. 

The reply of L. Cox to L. Jenkin's argu- 
ment on this head^ was as follo^ys : 

The law allows parol evidence in support of 
tlie demand, whenever there is a '*commen- 
cemeut de preuve par écrit" rendering likely 
the fact alleged. That pared evidence has 
bc^n adrl need .and the Magistrate who heard 
the plaintiff as a witness in his own cause, it is 
true, was satisfied of the Plaintiff having stat- 
ed the truth in his deposition, madt*, as it had 
been, in presence of the then Defendant, %vho 
having an opportunity of cross-examining the 
Plaintiff durst not do so. If cros>-examined, 
ihe Plaintiff would or might have satisfacto- 
rily explained the meaning of the wends *'on 
account*' and thus cleared any ambigpity in 
that e^itry, or if not, he miglrt; have called, to 
prove the loa;i all<*jged by him, witnesses who 
night have l)een present when the mom^y was 
cbunted oyct to him, and the cause of such 
payment. If he harl not done so, the Magis^ 
irate might have ordered them to be» called, 
atid in default of such mtnesses might have 
had recourse to other legal means to arrive at 
ÉL sound conclusion such as the administra- 
tioa to Plaintiff or Défendent of the supple* 
asen^ry oath. 
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Whether in cases similar to the one now 
under apiieal, pand evidence is permissible in 
law, is, I find; a controverted p(»int. ^ On one 
side we have Marcadé (Art. \Sâ9 and 1^30 
C (/ V. 5, page 59) which ^dcin'es the ad- 
missibity and legality uf parol evidence, an<l 
maintains that ^he suppletory oath ad- 
ministered by the ('ourr, whether to Plaintiff 
or Defendant, is the onlt/ means of proving 
the truthfulness of the entry made by a 
trader as against a non trader; on the other 
side we have Toullîer who fmm the fact of 
the law having permitted the use of the 
supplementorj oath infers the legality and 
admissibility of- parol evidence ( Toullikr 
Vol 8, No. 368 and foU(»\vi!ig paj;e Ô4H) in 
proof of the correctness or non-correctness of 
such entry. 

Be this as it may, I should not be warranted 
in setting aside the Judguumt appealed from 
on the sole groinid of the Magistr^ite having 
alhiwrd pared evidence, the legality and ad- 
missibility of which ^was never disputed in 
*the C^ourt below, and of which on ap]>eal 
the appellant maintaint^d thai the Magistrate 
should have availed himself bef(n*e coining to 
a conclusion on the merits of the case. 

Has or has not the- Magistrate availed 
hitnself of that pnnd evidence \vliich he was 
bound to listen to before making up his miinl 
as to tthe liability of th'î now App<dlant to 
refund to the Respondent the amount claimed 
by the latter, whether as a loan or on any 
other ground? The Magistrate heard the 
Plaintiff below on his solemn affinnation in 
open , Court, in presence of the Defendant 
now Appellant who heard the answers to the 
questi(ms put to him, wh(*n he saw that the 
Plaintiff, on solemn affirmation^ mahitained 
his allegaûons that the l)ef(*ndanthad received 
the money as a loan, and not on account of 
their former transactions as partners or in 
payment cm accoiuit of any debt due by him 
to the defendant ; surely it is not expecting and 
requiring too much from the defendant, that 
he should have tried by cross-examination to 
shake the weight of the evidence of plaintiff 
by putting to the latt€»r questions .calculated 
bvhis answers to establish either the contrary 
of the plaintiff's assertions, or paving his way 
to adduce evidence to contradict plaintiff '4 
deposition. Instead of doing this he content- 
ed himself with saying that he was not rc^ady 
with his case, moved fi)r an adjournment of a 
trial which having been hanging on for sknno 
lime, the Magistrate very rightly refused to 
grant. 

The Magistrate's decision rests not on the 
entry made by the Ap|)ellant, solely, but on 
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the strength of that entry, and of the evidence 
of the plaintiff bolow. Satis fied thereby that 
the 8um claimed ^as due by the now Appel- 
lant to the now Respondent, as a loai\, he was 
fully wairanted in giving the Judgment now 
appealed from. 

Had it been shewn that the Ma^^istrate in 
his adjudication had abused the iogal discre- 
tion resteil in him, I would^nol have hésita led 
altering or even revising his Judgment. Hut 
in the absence of any such proof, 1 muf^t and 
do dismiss this appeal ancl acc<irdingly affirm 
the Judgment, with costs against Appellant. 



SUPREME COURT. 



Stipkndiaby Magistrate's Judgment, — 

" C-OLLlCiTANTb," — ThEIR PrIVILEGI?,— 

AppB.y^ FROM Judgment' OF the Master. 



A Judgment of a Stipendiary Magistrate 
mwit be held as prozing the J acts it recites 
until f egularly set aside by a distinct Ac' 
tion and cannot oe attacked by toau of ex-' 
ception. 

The inscription taken " ez-efficio^^ by the 
Consercator of Mortgages on transcribing 
a Judgment of adjudication on a licitation 
when the property is awarded to a colici- 
tant, cannot replace the special inscription 
prescribed by Art, 2109 C. V.^ nor will it 
atoil the cottcicants aA being the inscrip- 
tion of ordinary hypothec. 



HEWETSON,-Appellant. 



versus 



BARRY & oRs, — Respondents. 



Before the Full Court. 



W. Hewbtson,— In person. 



G. GuiBBRT, — ^Of Counsel for Respondents. 
V. O. DucBAY^ — Attorney for same. 
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26th Apiil 1812. 

Owing to the importance of some of the 
questitmsin this case, it was argued before 
the Full (yourt. The Judgment embodies the 
iacts and arguments of {larties. 

CHIEF JUDGE.' , 

The questions which we are called upon to 
decide in this case, have aiisi-n in tlie course 
of establishing the ** Oidre " of the sale price 
of the Sugar Estate ** Riche liois " in tlie 
Wstrict of Savaiine." 

Tlie points to be determined for the present, 
are two in number. We find that all the p«^r- 
ties interested joined in asking the Master to 
give his Judgment upon thrrn, %vit1iout en- 
tering ujxm other discussions which may pro 
bably arise before all thf» rights and preten- 
sions of parties are drtennine<l in the '*Ordre** 
fnr ihe distrih'ition of the sale price. The 
Master htis given his decision on the two 
points, and his Judgment has been brought 
under review by the appellant Hewetson. 
A) I ho', as a g(*neral rule, we cannot a])proTe 
of a phrt of a cas(* being hi ought up by ttp]9eal, 
leaviniç other questions for decision bi-fore 
the \ia8ter, which may afterwards come before 
us, in other H'ords w(* cannot a]iprove, in or» 
dinary circumstances, of» deciding caseci hy 
piecem(*al ; still, l(K)kin:; at the nature of the 
proceedings with whii-h. we are here dealing, 
viz : the fixing of the rif^hts and interests of 
parties in the matter of an **()rdre" where ques- 
tions concerning many diffiretit piTsnns and 
relating to many distinct and different sulv 
jects usually arise, we think that it will be 
convenient and will probably tend to faciltta|e 
the progress of the " Or^lre " if we at once 
dispose of the points on which the parties 
have (d)tained the. Judgment of the Mastor, 
now brouglit under the review of this Court. 

The general facts of the case are the fol- 
lowing : The estate " Riche Bois ". formerly 
belonged undividedly to Mr. Nicolas Cour-- 
taux & wife« married in community, for 3/8 ; 
Mr: Auguste Peyras & wife for S/8, and Mr. 
Robert Brennan for î?/8. Mr. & iMrs. Peyras 
having died, the Estate was sold by Licitation 
to the said Courtaux & wife, on 3rd May. 1 859, 
for the sum of $ 230,000. As tlie purchnwim 
were also part owners and sellers under the 
Licitation, it must be borne in mind ttnit by 
Art. ti8â of the Civil Code, they are held to 
have succeeded immediately to their sbftre ia 
the pro])erty and to have been proprietory of 
it all along, (^ourtaux and wife bf*iog unitblo 
to carry on the cultivation of the Estate, it 
was seized and sold under a forcible ejeetmenl 
and awarded for the price of $ 250,000. to 
Mr. Wm. Hewetson in September 18é6 ; diie 
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said prico to be paiclto the creditors in the 
'* Ordre " which was duly opened and provi* 
sionally closed on iî3rd 8eptemher 1870. The 
chief part of the Siile prioi.» was- collocated to 
certain ^mviiegeil creditors to whose claims 
there was no objections. There remained a 
sum of about J 40,000 to a portion of which 
the purcluiser Hewelson claimed to be pre- 
ferred having a<'quired liglits from certain of 
the creditors of Courtaux and .wife and he 
now stands in the «h(jes of these creditors. 

The first question between the parties re- 
lates to an alleged claim of preference for 
arrears of salarit^s and wages put forward by 
certain of the Employés and laborers on tlie 
Estate. ThoBc perscms obtiiined judgment 
for their cUiim against (*ourtaux & (*o., their 
JimpltiyerSt on the 23rd October 1N6(>, from 
the Stipendiary Magistrate of the District, 
aud th*^ Master whilf discriminating between 
the cases of Employés and gens de serrine 
as established by the Jurisprudence of this 
CJonrt in the cases of MotdiUa & (Temwijlé^ 
(Piston's Report, 1868 p. p. 20&42,7has gi- 
ven effect to this Judgment. 



t * 



This finding of the Master forms the sub- 
ject of the first q^uestion under the appeal. 

Both l)efore the Master and in the discussion 
under ihe appeal, the Judgment of the Stipen- 
diary Magistrate, the basis of the claim of 
tlu»se parties an<l bearing the date, ds we Ipive 
seen, of î^3rd October 1806, was attacked by 
Mr. H«^wets(m as being according to his con- 
tention, i Irregular, infiumal. and null, in res- • 
pect, that not only, as he alleged, was there 
no ap|H*arancè for the defendants (/ourtaux 
& Co. when the case came on before the Ma- 
^strate, but in fact they %vere not even sum-^ 
iiKmed to appear and Courtaux had left the 
Colony wifhout ap]K)inting any one to repre- 
sent him in his absence and it is alleged that 
the Stipendiary Magistrate must have been 
aware of the fact, and also that the propt^rty 
had passed by sale to the appellant on the 
S8th September 1806. 

On referrins: to the proceedings before the 
Stipendiary Magistrate, we find that the record 
bears that the demand >Ya8 made against 
>iessrs. Courtea-ix & Co. of " Ilichebois " 
Estate by the plaintiffs for their wagi^s ; that ^ 
Mr. A. Régnard chief overseer of the Estate 
attends for defendants, admits complainants' 
claims and hands over to the Magistrate '^ a 
pay list'' showing the aipount due to each 
complainant, which was explained to them 

.and accepted by them, and Judgment was 
given by the, Magistrate for the t^^^al amount 

. due to the claimants. Now this is a Judicial 
record the truth and honesty of which has 

: never been hnpeacbed in any competent form 



Stat pro verilate till so impeached. Every 
presumption of law is in favor of the truth 
of what the record bears ; we must presCime 
ihfki omnia iite and solennifer acta sunt\\\\à 
that the Magistrate was duly satisfied with 
what i;vent un in his ])re$ence, and had evi- 
dence before him to support the statements 
set down by him in the rtconl : We do not 
know wh^t means the Magistrate took or hatd 
on the spot and at themoineni;, tosatisfy himsi>)f 
tm the {)oint8 mentioned in his Judgment and 
on the case generally. At t his distaaue of time 
it might not be easy to satisfy such enquiries 
if they were ir.ade in the way pointed out by 
the law for upsetting judicial records At 
the same time it must not Im; forgotten that 
> the truth of sucrh Records is only presumed ; all 
•^ that'we say is that they cannot be sol asidoj j 
as is here attempted, merely ope exceplionis ; a 
separate and distinct formal suit (or this pur- 
pose would be required. As matter*, therefore, j 
now actually staiul, and as the ca^e is pre- \ 
sen ted to us. we must decide that, on this first 
point, the Judginent of the Master' be affirmed 
with costs. 

The second question for determination if 
one of great importance in our law (»f Hypo- 
thec or mortgage and we have had the benefit 
of a very full argument from both sides of the 
Bar. 



It arises in this way : By Art. 2109 of the 
Civil Code, it is declared that a " co-lieritier ^ 
or ** co-partageant " in a sale of immoveable 
])rop«»rty shall preserve his preference or pri- 
vilege, on the prîcé», by an Inscription made 
" à sa diligence" within fîOdays, to date frora 
the act of'* ])artage" or adjudication by Licita- 
tion. It is admitted bv *he claimants who are 
heirs, legatees <»r creditors of Auguste Peyras 
and Peyras and wife and who stand as Respon- 
dents here, that this Inscription was not taken 
by them ; but they sa} that on #^ 1st April 1860 
i e. nearly one year from the adjudication in 
the Licitation, the (Judgment of adjudication 
was transcribed in the mortgage Office and of 
the same date an inscription was taken ex-off,- 
. do by the '^Jonservator <if Mortgages, No^ 363 of 
V(d : 108, stated by him to be«at the instance 
of all the heirs Feyras, nominatiniy Mr. and 
Mrs Courteaux and Mr. Brenan the sellers 
under the Licitation, against the purchasers 
Courtaux and wife, whereby the fullest publi- 
city was given to all the worhl, of the claimsj ^ 
interests and rights of all parties in conneciion 
with the Estate in question. 

It appears that in the provisional *' Ordre " 
Elizabeth Kégnard an alleged creditor of 
Courteaux and Feyras, was collocated for her 
claim of % 4â5 and Edgar Courteaux, in mi- 
nority, claimed for the sum of $1000 as alleged 
legatee of the late Auguste Feyras ,and waa 
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also collocated in the '^ Ordre. " The riçht of 
lliese parties to be ranked or «Collocated is 
disputed by the appellant He wet son on the 
broad o^roimil that the privilege of the Colici- 
tants IVyras and wife, on the sale price, was 
not ]^r<»8erved when the sale was made to 
Courteaiix and wife in tlie'way prescribed by 
the above quoted Article of the Civil ('ode 
|j<i,109) and that the sale-price can then»fore 
be distributed onlv ainon^: the creditors of 
Cotirteaux and wife the other co-licitants and 
who alone have Morr<j:jiy:<^s legallv and effec- 
(uallv inscribed tinoti and covering; the whole 
Estate The same «general objection has He en 
urji^cd by the appellant ap^ainst various other 
cFaims and the decison which we are' now 
about to give will apply to those claims, also. • 

The answer which those in right as creditors, 
lîtîirs or legatees of the late Mr. and Mrs. 
Peyras,mMke,is the following; They admit, as 
we have seen, thafc.no Inscription was taken 
under Art. 2.109 of the Civil Code, topre-^ 
iservetht* ri^its of Mr. and Mrs. I*4yra8 within 
the 60 days whicli followed the adjudication 
of the properly under tlKfsale by Lirittition, 
\}\\t they contend that their rights are snfB- 
ciently protected by the - Inscriptitm taken 
eX'offinw by the conservator of mortgages, on 
Blst April. They say that this inscription 
prior in date to the inscriptions of the credi- 
tors of ("ourtanx & wife now represented by 
Hewetson, ought to prevail over them, or 
prime them, according to the ordinaiy rules 
of pnoi it y and preference in inscribed rights 
upoft immoveable ]>roperty. In dealing with 
the question it is nec«*ssary in the outset, to 
attend particularly to the fidlowing articles of 
the Code which have been much dwelt upon' 
ill the discussion. " Art. Î2106 : Kntre les cré- 
** aiicters les privilèges ne produisent d'effet 
*^ à regard des immeubles, qti'autant qu'ils 
*' sont rendus publi<r<, par inscription, sur les 
*' registres du 1/OnsiTvateur des hypothèques, 
'* de la nianière déterminée par la loi et à 
" compter de la date de cette Inscription, sons * 
*' les seules exceptions qui suivent." 
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Art» S 108. ** Le vendeur privilégié conserve 
son privilège, par la traîiscription du titre 
'' qui a transféré la propriété à l'acquéreur, et 
•' qui constate qtie la totalisé ou partie du 
" prix lui est due ; à l'effet de qunî, la »raiis- 
'* crîption du contrat faite par l'acquéreur, 
•' vaudra inscription pour le -vendeur et 
'* pour le piêteur qui lui atira fourni les 
" deniers i>ayés, et qui sera subrogé aux 
'* droits du vendeur par le même contrat : 
'* sera, néanmoins, le Conservateur des hypo- 
*** trhèques tenu, sous pein^ de tons domtmiges 
" et intérêts, envers les tiers, de faire,d 'office, 
" l'inscription sur son registre, des créances 
" tésiUtant de l'acte transla^f de propriété, 
^' tant en faveur du vendeur qu'en fitveur des 



^' prêteurs, qui pourront aussi faire fajre,' ^ 
'' elle ne l'a été, la transcription du contrat 
*• do vente, à l'effet d'acquérir l'inscri^itiou de 
*' ce qui leur est dû sur le prix." 

Art. 2109 *^ Ln co-hérîtier ou co-parta- 
** géant conserve son privilège sur lés biei;s 
** de chaque lot, ou sur le bien licite, jMiiir 
*Mes soulte et retour de«lots,'ou jiour le 
** prix de la liciiation, ]mr l'imcription faite 
'* H SH diligence, dans soixante jouis à dater 
** de l'acte de partage ou de radju(lir.ition par 
" licitatioii ; durant lequel temps aucune hy- 
" ])othèqiM» ne peut avoir lieu stir le bien 
" chargé de soulte ou adjugé par lîcitation, 

au préjudice du créancier de la suiiltc ou da 

prix. . 
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Art. 2,\\S. "Toutes créanc<*s pririle- 
giées soumises à là formalité de l'IiiscHp- 
ti(m, à l'égard des quelles les conditions ci- 
•' " dessus prescrites poitr cfmscrver le privilège 
"n'ont pas été accomplies, ne. cessent ]Mà 
" néanmoins d'êtrci hypothécaires ; mais l'Iiy- 
" pothèque ne' date à l'égard des tiers, que de 
'* l'époque des Inscriptions qui auront dû 
" être faites, ainsi qu'il sera ci-après espU- 
" que. " 

Art* 883. " Chaque co-hériticr est censé 
" avoir succétlé seul et immédiatement à tout 
" les effets coiHprîs dans son lot, où a lui 
** échiis sur licitation, et n'avoir jamais eu la 
** propriété des autres effets de la successiou.** 

How it should have happened that the riil/s 
coivtained in Art. Î^I09 of. the (îode, for the 
protection of. the rights of (/O-licitauts on â 
s^ile by licitation, was neglected in the present 
case, we have nojt been informed. At the first 
blush of the question ii is somewhat startling 
to be told, fhat the rights of those coming in • 
place of Peyras and wife as co-licitants, have 
been well preserved to them by the inscription 
taken ex-officw by the constTvator of mort- 
gages, after the transcription of the deecl of 
sale. It is admitted on all hands, that the 
usual and appropriate mode of proceeding 
pointed out by Art. 2,109 of the Cml«», was 
neglected, but it is said that what was done 
will, in the actual ]K)sition of matters here 
give, under Art. 2118 of the Code above 
quoted, the parties claiming through the 
heirs Peyras, the prefi'reuce over parties whose 
rights were not inscribed till d later date. 

It has been argued by the appellant, with 
considerable fort'e, that in disposing of the 
-present question, the\distinction betwi^n ati 
ordinary sale of an Immoveable subject to - 
Srd parties atid a sale by licitation among the 
. heirs, themselves, where one of them bc^comes 
the purchaser, must be kept in view and ii 
of itself conclusive in his favor! He eayt 
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that in the first rase, the salo is propoily an 
act " transhitif" of tht» propcrt y ; îii the second 
by the force of art : 88^:5 of the Coih^ already 
.nfi'rrcd to, it is mrrelv " déchnatif " of the 
property \vln»h is held to descend to the pur- 
chaser as sole heir and repicseiitative of the 
vonwiwiaiiciStor. 

Tn the eve of the hiw there is no ehnnsje in 
the owners; ih(; ])ro)n*ietors mntintie the same, 
'the adjijdieatee is conMderetl always to liave 
hccu owner. 

The hnv; by Article 2,109, as it is said.eholk- 
ed out no ex|)ress ride for tlie ])t;rser\a:ion of 
the rigiils of tlie eolieitants not purthviseis, <»n 
the pioperly sohl, just a:», hj Art 2,108, it has 
fixid the course of prcecdcnl to he adi.pttd 
by selh-rs, in ordinary eireuinstances, to |)re- 
serve (heir privilégie, i «» by transcription of the 
title which has transferred (**trausféié'*) the 
properly to another, a third party introduced 
foi^he first time to th(* world, as the owner of 
the snhjict. liy tlie same Art., tlij Coeservalcn* 
of Mortf^ajçes nmst inscribe, rz ofiirto, for the 
pr<-$er\ation of the sellers' rights and those of 
j)ersoi i s \> h o " h a v(; a d v a n ctM [ f u n d s to a ssi *< t 
the purchaser in payinf»^ his price. It is cjui- 
tei»ded tl^at the procedure uuder {]\q fofer Ar- 
ticle, taken uf course not by the eolieitants, 
the heirs of I'eyras and wife, wliodid nothing 
t«> pr»»tect their rights upon the subject scdd, 
' htft by the conservator of mortgages, ixoffiao^ 
cannot have tlieiffecl of preservii)g the pii- 
vileged righls of tJiC Ir iis Pe>ras over the 
the LnnI, jjirul that, especially against ^rd par- 
ties the lawful creditors of (Jourtaux and wifiî 
with inscribed Mortgages on the whole pru- 
lierty. 

It ÎS l^arther submitted by the Appellant 
ihit the Conservator of Mortgages had no 
competency or authority to take an luscrij)- 
ti(Mi to which such a legal rfTect cau bn attri- 
butcMl dud than the heirs l^eyras took no con- 
ventional mortgage for themselves and that 
there is no roon» for the achnission of equit- 
able consiih'rati<»ns.here when the luw is clear, 
and that if the heirs IVyia^ i^eglected to do 
what the law requirod, they nr .those in their 
right, aibt imputent^ take the consequences, 
vigilaniibus fiun dornàcnlibus svhcenitntjura. 

• 
The Hespondents do not admit that there is 
any such essential distinction between licka- 
Cioiis and ordinary sale^ of immoveable pro- 
perty, sMid they contest all the arj^uments of 
ihc AppeUant. They have put their case verv- 
Btrongly on tlie ground that in all cases oi 
privileges upon immoveable subjects even 
should the privilege be lost, there still remains 
ji tiicit legal mortgage, which in the present 
case bas been kept alive by virtue ««f Art. 
2113 of the Code, in favor of the heirs Peyrus 



and wife, by the Inscription taken by the 
(/(mservataeof .Mortgages on 2 1st April I8(>D, 
which I nscripticm they maintain the conser- 
vator was quite ctmipetent to make. In pro- 
ceeding to (hal with the quesliiui now before 
us, it appears to us that there are two privi- 
leges which the la'v \iews with a special fa- 
vor, for tlie due preser\ati(in of. each of which 
it has traced out certain s])ecial rule^i. 

One of these privileges is the vendor.'s prî- 
vih'ge, for the prcfervaliou «»f which Art 2,108 
wills that ** le vendeur pr vilégié conserve sou 
" privilège ])ar la transcription du titre qui a 
*' transféré la propriété A racquérem* et qui 
^* constate que hi totalité ou ])aitie du ])nx 
" lui e>î due; à l'efr-t de quoi la transcrip- 
** tinn du contrat faite );ar riuqi'iércur vaudra 
** iiiscripii(»n pour le >endeur 

** Sera néanmoins le conservateur des hy- 
" pothèquis tenu, sous peine de tous donnna- 
** ges et iutérêls envers les tiers, défaire d'of- 
** fiée rFns<riptiou sur son registre, des crë- 
** auc<*s résultant de l'acte traiislatif de ])ro- 
" priéié, tant en faveur du vendeur qu'en fa- 
** veur d(8 prêteurs, qui pourront au>si faire 
*' faire si i'ile ne l'a été, la transcription du 
** contrat df» vente, à l'iffct d'acquérir l'Ins- 
'* cription de ce qui loiir e.st du sur h; prix." 

The obligation lai<l upon tiie conservator of 
Mortgages, by thtî above arMile, of taking au 
Inscripticm ix-off!*{a^ in favor of a veiulor and 
of the? '* tiers intéressés " is an evident de- 
parture from the (irdinary nn)<le of rendering 
public prixileges and hy])olhecs, Arts. 2134, 
k;l48, 2194, kfl99 C C. &.M4: Code of (îivil 
Prtxîedure, ami must, like all othcT exceptional 
enactments, be ccmstrued strictly and n.ot te 
extended to privile;;es or mortgages other ihati 
the subject matter of that special and excep- 
tional enactment. 

The law, n(»xt, occupies itself with the re- 
.qni>île8 for securing tlie privilege of a '* co- 
)>aitageant " or ** co-héritier '* and lays down 
the ftdlowing rules : 

" Le co-hérîiicr ou co-partageant conserve 

" soil privilège ipai l'Inscription faite 

** à sa diligencîc dans 00 jours à dater de l'acte 
'* de partage, ou de l'adjudication par licita* 

** lion. 

* ■• 

\^ Après avoir établi en faveur du vendeur," 
says TiiorLONG, fuir, et Ilyp Vol. l page 
574 No.'SJiiO, " une exception au mode ordî-' 
'* dinaire de rendre juiblic h-s ])rivilèges'ou 
** hy])Oihèques, le c(jde rentre dans le droit 
" contmnn, en soumettant le cnhéritier ou 
** cn-partagjcant à la-fonnalité de l'InscTiption 
** et eu lui OTfhnmant de jnendre, ïui-inêmo, 
*' cette inscription. Ainsi la transcriptiou que 
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Tun des co-partnjjeants frrait de Tncte de 
puruijçt» avec stipiibition d'- retour do lot, ne 
** conserverait pas le j)rîvilè<çe de ceux à qui 
** il devrait \myejc le retour de lot. 11 faudrait 
** qui» les créanciers eussent pris u:ie iuscrip- 
'^ tion à li'ur requête." 

We have thus bef»»re us, two speciîil rules 
applying to. two ditforent privilei^es. ^ 

For iheir sound application we are evident- 
ly eouipelled- to enquire first into the cause 
giviiig rise to llie privile;^e which is attempted 
to be enforced. 'Din-s the privilej>e arise from 
a 8«le, tiuU 16 from an ** acte translatif de 
projïriété?"' It then becomes our duly to «p- 
ply the rule laid down in Art. 2108, C 1/., 
to see that its requirements have been strictly 
attended to. 

,Now, a snlc is an " acte tran*»latif de pro- 
priété **. 5>o is a sail* by Licitation when a 
stranger becouKS the purchaser on that lici- 
tation. 

Not so, however, if one of the co-heirs or 
"c )-parcH;4eant8 or co-licitants" becomes pur- 
cha-'cr. The Judgment of adjuilication was 
therefore, not an *'acte translatif '*, but merely 
•* déclaratif de propiiélé ". 



Such being the case, *wc are driven to the 
necessity of applying the rule laid down in 
Art. 2U>9, C. (/., for the preservation of the 
privilege «»f a Ci)-heir, *'co-Hcitant or co-parta- 
geant.** The enactment of that Article, (."ilO^ 
C (Î.) firstly, requires no transcription of the 
judgment of adjudication, but a mere inserip- 
. tion to be tak»'n, not by the Conservator of 
IMortgatç» s,ci:-o ftcw, and as such Conservator, 
but an Inscrijition **fciite à sa diligence", that 
is of the •* co-licitHtit, or co-partageawt, " 
ivhether in person, or through the me<lium 
of any agent he may appoint to ihat etfect, 
or by any third party commissioned or not. 
Art. ;^,U8, C. C. 

« 

In the 2nd place, the article, further re- 
quires that the inscription to bo taken '* à la 
diligence " of the " co-lieitant or co-parta- 
gêimt ** as above, shall be so taken within 
(dan^) HO days (à dater de) from " l'acte de 
partage ". 

- None of the requisites for the preservation 
of the privih»ge claimedurby the rf»spondent8 
as ** co-iicitants or co-partagearits '* have been 
attendeil to for its due preservation in the 
present case. 

The Inscription was taken ex^offido by the 
Conservator of Mortgages as sueh, and not at 
the ** diligence '* of the " co-licitants or c<i- 
partageants **. 



2o The Inscription was t«iken by the latter 
long after the Hi) days from, the date of the 
Julgmcnt of Adjudic.it iiin. The necessiiry • 
Sf*qtf'itury therefore, is that the respondeTita 
have lost their privilege and that the fimling 
of thf* Master on this head in ftivor of the 
Respondents must be set aside. 

As<iunûng, \fi>r the sake of argument, only, 
that th»* conservator, like- any third party, 
fully warranted by law to step in to the reli^'f 
of a negligent **cf»-])arta^oant or colicit.-mt**, a 
point upon which we don'C think it necessary 
at present to give any opinion, it is clear that 
that assista ncH^hoiild bo afF>rded so as efTv'c- 
tudly to benefit the party wliose interest he 
is anxious to serve ; but instead of taking an 
Inscription as néijothnum (ffjstor ^wpim the au- 
.thority of Art. 2148 C. C, the conservator 
has taken an inscription ex-uf^co which, Im»w- 
rver beneficial for the proteciion of a venclor'^ 
privilege, ran in no wise secure the privilege 
of n '^co-licitant or co-partagent." 

We have given full consideration to the ar- 
gument of the R(*spondi'nts that the iheory 
of the Iaw\)f inscription was simply publici- 
ty of the burdens afft^ctitig propeuy, and th.it 
when this main <)bject of the law has heen 
attained, it mattered comparatively littlô how 
it had been obtained, whether by a mistaken 
transcriptitm an<l consequent inscription' of 
the c(mservat(n' or by the 'unauthorized in- 
cription of any individual, whatever. We have 
also kept in view their application of this ar- 
gument to the case before us, and theii con- 
tenti(ni that the appellant was warned by the 
inscription such a^ it was of the burdens afR»et- 
ingthe propeity, and that no mere technicality 
of law (uuht to he permitted to wiHght against 
the undoubted right of the Res])ondents 
which was duly notified to the public on the 
books of the Registry. 

The mortgage law cannot, however, be 
dealt with merely as a matter of general prin- 
ci^de. It is not publicity in the abstratttfor 
winch the law has provided, but the publica- 
tion of rights, and these rijjhts may be created, 
or modified, or lost, by those very reqnire- 
ments if the law which ttie Res|>nident8 
wotdd have us to regard as nothing but tecth- 
in'eal modcd of getting a€Ci»ss to tho Regis- 
ter. 

The privilege and the hypothec now und(r 
consideration, for example, are. rights eascu- 
tially distinct. DifFrrent modes are prescribed 
for their conservation,' btit %vhere the proper 
cfinditions pointed out by the law, have not 
been adopted to preserve the privilege» it 
loses its prefe'^ence, and may become i 
hypothèque subject to the ordinary rales of 
. ranking applicable to hypothecs. 
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The Respoiiflent^ do nof pretond lîtat they 
or any cmé on their hohalf took the st«»pj» to 
preserve tlïoîr privileges, which aTe set forth 
in Art. i^lU9, They do hut pretend, even, that 
the inscription, such as it was taken hy the 
conservator, wns taken within the (îO days 
from the date of the adjtidicatior. But the 
inscription 8o taken is that of a ])rivilc{4e, ex- 
actly as if all the ^formalities of .Vt 2109 
had been e«>niplied with It is triiQ, the Res- 
pondents, from tlie impossibility of maintaininjç 
the insfiiption as a good inseriptiim of a pri- 
vile*;e in their iavor, are quite willing to 
waive it rjs such, im conclition of gettiniç the 
advantage of it as a snfticieiit inscription of 
•* hypothèque" so as to mak*^ thetn ptime the 
other *'hy|)othëqu(s" of later date. But wccoti- 
sider that an eniiy in the Register of Inscrip- 
tion unist he either valiil for the purpose 
which its terms iin])ort, or invalid fir all pur- 
].oses. If ap lnscri|)tion of a privilege has 
beo;i wrongly tak^n s(rihat it caim(»t be up- 
held as prescr\ing the right of privilege set 
"forth, the entry niuM be regardrd as of no ef- 
fect for the j)urpose of constituting or ))re^er 
\i?ig anotlier right not mentioned in the in- 
scription. U])on no iixhvY priticiple cotild the 
valu(; ajid efficiency of the Rej.MsteîS be main- 
tained, nor u| (Ml any othcT |>Tinciple cotdd 
the requirements of Art. 2113 be practically 
worked out. That article after mentioning 
that prixih'ged rights submittinl to the forma- 
lity of Inscription, in regard to which the 
condition of the* law for preserving the privi- 
lege had u<»t been <d)served,ilid not cease, ne- 
verlbeless to be of a hy]}otliecary nature, adds : 
mais riiypothèque ne date û Tégard des 
tiers, q\\r de Tépoque des Inscrijiticnis qui 
auront du être faites ainsi qu'il sera ci-après 
expliqué." If wo were to accept the agrot»- 
meni of the Respofulents that the inscription 
which is not valid as that of a privih^gc, is at 
least good as that of a hy])othèque, we would 
give them an undue im^ference over the hypo- 
theeaiy creditors, amoiig whom they are to 
rank according to the date of the inscription 
of hypothèque taken by themselves, and not 
according to the* date of invalid inscriptions 
of privilèges taken in any manner whatever. 

.We are not much moved by the difficulty 
of bringing this hypothec springing from a 
privilege %\hich has lost its rank, into the ca- 
tegory of /li y porhecs mentioned in Art 2T16, 
It is sufficient fiu* us that the law declares 
that a privilege in such a position shall take 
its place among the hypothecary rights, al- 
"ways, provided that the creditor shall take the 
proper meaus to have it inscribed as such, and 
that it shall rnnk according to the date of the 
inscription so taken. 

To sum up, the Respondents are no ven- 
dors. They are not therefore entitled to claini 
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any benefit under ^he cx-officio inscription of 
the Conservator of Mortgages. 

As *' co-licitants or cO partageants" they are 
not entitled to derive any advantage from an 
inscription required by law for the protection' 
of a vendor's privilege. 

Could they avail themselves of an inscription 
taken up<m the enactments of an Article pro- 
vidinu for a diffrrent kind of privilege ? If 
so what is to become <.f the provisions of Art 
2109 C ('., when and in what cases aro they 
to find their application ? 

Again, tuicertainty and confusion must be 
the iiievitablr result of such an indiscriminate 
application of the lules above referred to. 

Assuming the existence of an implied Mort- 
gage, we fiiul ourselves in presenc'e of a ven- 
dors' mortgage, and not of a ** co-licits\nt and 
co-partageant's mortgage». I low could the Re&- 
pcmdents set up an implied vendor's mortgage 
to defeat the Appellants ap'dicaiiou to be 
collocaied by preference to themselves ? 

The Masters'» Order on this head, as already 
observe<l, must be and is accordingly revcirsed, 
but must he, and is, accordingly, affirmed 
as already adjudged as to the other }K>int8 . 
argued below. 

Each party to the second point to pay their 
own costs. • 



BAIL COURT. 



Work,— Agreement, — Delivery,— ExcESf 
OF WORK, — Appeal from a Judgment of 
District Magistkate. 



j$. party cannot complain of the quality of 
wofk done after he has taken dehtery o/ it 
without protest» 

If buildings erected by a contractor really 
tneanure murk more than stated ^by error 
in the contract^ the extra work must be paid» 



CHAILLET,— Appellant. 



versus 



CÉCILE,— Respondent. 
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'Before : 
His Honor Mr. Justice N. G. Bkstbl. 



F. PoVLix,— \Of Counsrl for Apiy11«»it. 

, — Attorney for snnie. 

G, OuiBEHT,— Of roiinscl for Respondent. 
A. Bkivel., — Attorney for sume. 



2Znd Jpril IS-rS. 

Under an Aet nnder private si<rrintnros enter- 
ed into and pa.'-scd hciwrrn IJhiiiric ('haillct 
the n(»\v Appelant) and Victor Cécile '.he now 
l^espondent, both of tîie Dij^tiiet of Moka, the 
paid Cécile bound hin.sclf as earpenicr and 
joiner to (cmplf te a house bcloiioin^ to tl'.c 
now Apj:eHant Cliailht, in tlie said Distnct. 

The house to he eomideted is stated, in the 
said a;»rc( nient, to he 28 fe<»t h)ng by l(> feet 
wide, with two verandahs, the frout one to he 
16 f( et hjng by ] 1 feet wide, and the 2nd. 16 
feet long by 14 wide. The whole work was to 
By done within \hx04* nnuiths and 15 days and 
(,he priée" thereof was $400. In ease of non 
delivety within the time above stated^ the 
Respondent was to pay % 5 per dieip. 

But as alleged and not denied by the now 
Appellant, the rneasuremeiits in the agreement 
stated, and upon which Cécile had bas«>d his 
•'Devis*', or estimate of the amount for which 
ho was to undertake the completion of the 
liouse, was erron<*ou8. The h«»uRe measured, 
in fact, 86 feet in Ungtli and 18 feet wide. 
The front verandah 36 feet long by 10 feet 
Hide; the seecmd verandalr86 feet long by 12 
feet wide. Additional work had therefore to 
be perfoimi^d, for which extra work the now 
Appellant claimed $ 125 over and above the 
jj 400 the original |)Tiee agreed upon, minus 
the sum of $ 295 for wl;ich the now Kes- 
pondent had given credit, in the summons, to 
tile now Appellant, for the a])praisement <»f an 
Rpjiraiser. The now Kc»s])ondent etaimed fnmi 
the Appellant, in the C«)nrt below, tRe l^alancc 
of $1 .5 alleged to he remaining due to him 
f(ir work done and ])erformed by him plus, as 
stated above; $ 1% for extra work. 

The Defendant below, now Appellant, plead- 
ed tiot in Icbtcd, and several othe|* jdeas which 
weie sueeessively overruled by the Magis- 
trate, who finally . ordered Judgt^ent to be 
signed for the now Respondent in the sum of 
$ 280 with costs. 

The Judgment has Iccn appealed from on 



several grounds which I have' carefully eonsî- 
-dered, and arcî tn my opinion, not tenable : 
lo*. in ])vesenee of tlu' Twaterial error existing 
between the measurements given in the agree- 
mrnt, an<l the real measurements not disput- 
ed by the Appellant in the ('ourt below. 2o. 
The A])pellaot couhl not be ignorant of the 
real meas4irenuMit whe^n he signed the agree- 
ment s])eeifying a different mea$ure!n(»nt. 
3(>. He ^ras taken delivery of tlie pn^niiscs 
lo. by the delivery of the ke^s to hiin of the 
house which he had painted, paperetl ; aittl 
had the Appellant been dissatisfied with 
the woik done,_he should have called for a 
suivi'y before taking delivery of the "work. 
. Had he had aîiy d<»u)>t as t»» the extra work^ 
he might then have had tin? fact aseertainecl 
by the surveyor called in to inspect the work 
done. He lias done no'hiu'j: of thç kind, anil 
nt)w refuses payment of the balance claimed 
against him, as well as payment of ^Jk» extra 
work, without venturing to assert, and ta 
j)rove, the non existence of the înaterîal ertVir 
existing between the real ineasuremeiits and 
the measures slated in ilie carpenter's estimate. 

The contract was for the completion of a 
house of a certain dimension, and the house 
is finally proved to be one of a larger dimen- 
sion. 

# 

For those several reasons, and those sot 

ont in the Magistrate's Jiidgnent,! shall and 

do afiirm the Judgment of the Court belnw, 

and I accordingly dismiss this Appeal, with 

• costs. 



SUPREME COUfiT/ 



Disavowal of a child by a husband. 



A husband may d Isa tow a child of which kts 
- wife Wits deliver ed during the ptocecdi'n^M 
for a dico9 ce, when it t* proved thai the 
birth was concealed Jrom him and there is 
a sirovg jn-ennnpti^e crufcnce that there 
was no interrout'sc between the hasbanJ, 
ant wife .pom the ihrre-hundredth to thé 
hundred and eightieth day be/ ore the birth 
of the child^ ^ 



.HASTINGS,— Plaintiff. 



versus 



BENNETT & ors,— Defendants. 
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Before 

His Honor Sir C. Farquhar Shand^ Knt. 

'Chief Judge and 

His Honor Mk. Justicç N. G. Bestel. 



E. Gallet, — Of Counsel for Plaintiff. 
A, Pbrrot,— Attorney for same.' 

Defendants leaving defunlt. 



Uih May 1872. 

This was an Action b}^ a husband, in disa- 
votval of the. paternity of a child bom by his 
wife pending a suit of divorce against her at 
his instance^ on the ground of adultery. 

The parties had been married on the 26lh 
April 1865. 

On the 6th April 1870, the wife had obtai- 
ned Judicial authority from the District Ma- 
gistrate, on the ground of threatened personal 
violence by her husband, to quit the conjugal 
residence for a time and live separate from 
her husband. On the 20th of the same month 
she raised a suit of divorce a vinculo against 
him on the ground of " excès, sévices et inju- 
res graves*" Several of the witnesses having 
spoken to acts of ^ross familiarity on her 
part with a man who boarded In the hou«e 
occupied by the spouses, the Court, on the 
8rd November .1870, ordered that the defen- 
dant do, within 14 days if so advised, enter a 
cross-action of divorce based upon the adul- 
tery of his wife and that all proceedings in 
the present case be stayed in the mean time. An 
action was accordingly instituted by the hus- 
band, in which, after the usual formal proce- 
dure and having heard a number of w;itnesses 
and consolidated the suits, the Court on 26th 
October 187 1 decided ** that the actioy for a 
divorce entered by Robert Daniel Hastings 
against Marie Angelina Bersing his wife, 
'' be admitted and that the parties be autho- 
•^ rized to proceed before the officer of tHc 
Civil Status of Port Louis in the delay of 
the law to have the divorce, no admitted, 
*' pronounced by that officer, and further that 
" under Article 298 of the Civil Code, the 
** said Hastings the wife be condemned to 
" four months réclusion in Her Majesty's 
'' Gaol of Port Louis." 
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It was further ordered by the said Judg- 
'^ ment that the action for divorce entered by 
''Hastings the wife against the husband 
^* should be dismissed." 



« 



cc 



The child whose legitimacy was in ques- 
tion in this suit of disavowal (en désaveu) 
was born "on Itth July 1871. Mrs. Hastings 
was then living separate from her husband 
who averred that up to the date of the action 
in disavowal the " birth of the child had been 
'* concealed from him by his wife : thai the 
'' child is not his child and that during the 
'' time which has elapsed from the three hun^ 
" dredth to the one hundred and eightieth 
day previous to the birth of "the infapt, he 
the plaintiff constantly lived separate from 
'* the defendant and that ho never cohabited 
" with her." 

A guardian ad^hoc having been appointed 
by the Court to watch over the interests of 
the child, he the guardian \Kas called 4is De- 
fendant in this action. 



Various witnesses^ were examined from 
whose depositions it appeared that the birth 
of the child was concealed from the husband, 
and although the spouses were both resident 
in the Town of Port Louis, all the . evidence 
tended tp shew that there was no intercourse 
between them and that they never met from 
the 6th April 1870 till the birth of the child. 



JUDGMENT. 

The law of the Code Civil applicable to 
cases of this nature is contained in Arts. 312 
and S13 : Art. 312: '' L'enfant conçu pendant 
^' Ic mariage a pour père le mari." 

'^ Néanmoins celui-ci pourra désavouer 
" Penfant, s'il prouve que pendant le temps 
qui a couru depuis le trois centième jus- 
qu'au cent quatre-vingtième jour r.vant la 
naissance de cet enfant, il était, soit pour 
" eause d'éloignement, soit par l'effet de quel- 
'^ que accident, dans l'impossibilité physique 
" de cohabiter avec sa femme." 
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Art. 313 " Le mari ne pourra^ en alléguant 
son impuissance naturelle, désavouer l'en- 
" faut : il ne pourra le ^désavouer même pour 
'^ isause d'adultère; à moins que la naissance 
" ne lui ait été cachée, auquel cas il sera admis 
'^ à proposer tous les faits propres à justifier 
*' qu'il n*en est pas le père." 



The rule of law Faier is est quern nupiim 
detnonsiranty is one necessarily supported by 
the highest canotions in every civiliasra 
system of law. 

The exceptions contained in the above Arta. 
of the Code^ are of a strictly limited nature» 
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In the present case the eviilence of the 
concealment of i\fe Birth of the child is con- 
clusive. We therefore, at once, find ourselves 
within the operation of Art. 313 of the Code 
and are hound to admit in evidence and give 
effect to all the facts tending >to shew that the 
husband is not the father of the child. On a 
careful review of the evidence^ we are ^atis- 
fied that this has been fully established. The 
physical possibility of access may no doubt 
have existed, but the evidence is, we think, 
legally .conclusive that the spouses never met 
since their separation in April 1870 and we 
hwe seen that the chihl was born in July 
1871. Judgment will therefore be entered 
for the Plaintiff. No costs. 



BOPREME COURT. 



Prescription of ten years, — Good faith, 

Oral Evidence. 



Whin a party relies on the possession ff his 
predecessors to make up the ten years 
prescription, under a just title and with 
good faith, ^ Art. î?,235— 2,265 a C.J 
he will not be allotced to adduce oral evi- 

-' dence of this if his predecessors hate, 
when examined as witnesses, declared that 
they did not consider themselves as the' 
owners of the land in. dispute. 




MILLIEN & ORS,— Plaintiffs. 



tersus 



^GALÉA,— Defendant. 



Before . 

His Honor Sir C. Farquhar Shanb, Knt,, 

Chief Judge, and 
His Honor Mr. Justice N. G. Bestel. 



P. L. Chaste Ï.LIBR, — Of Counsel for Plain- 
E. Sauzier, — Attorney for same. [tiff. 

H. Galea, — Of Counsel for Defendant. 
lî.^DuvI^^ER, — Attorney for same. 



Uih May 1872. 



In this case the Plaintiffs were the follow- 
ing parties : lo. Charles Millien of the Dis- 
trict of Flacq, proprietor, acting as dative 
guardian of Héloïse Eléonore Louise Riccaud, 
widow of Edouard Lecoq, interdicted by a 
Judgment of the late Court of first Instance, 
dated the 17th February |834,thc said Char- 
les Millien duly authorized to enter the pre- 
sent action by a family Council held on the 
18th April 1864. 

2o. Emilie Eléonore Lècoq, the 2uly autho- 
rized wife of Charles Millien, and the latter 
for the aut^horization of hfs wife and the vali- 
dity of the proceedings. 

3o. Félioie Louise Lecoq, widow of Louis 
André Leclair, absent from this Colony and 
therein represented" by Charles Millien the 
wife. 

The defendant was Mr. Dominique Galea, 
proprietor of the Estate ^^ L'assurance 
" Valetta,'* in ttte District of Moka. 



now 



The Plaintiff, alleged themselves to be the 
owners of a.^piece of land of about 56 acres 
in extent, situate at the place^ failed " Maca- 
bé " fin the District formerly of Plaines 
Wilhems, now of Moka) and asked that the 
Defendant as fin illegal possessor of the said 
ground should be ordered to quit the occu- 
pancy and pt}* the plaintif $ 5,000 ojT dama- 
ges for his enjoyment of the groulul, m ith 
Cost^. 

At the outset, the defendtmt coiitested the 
title and capacities of the plaintiflh, but with- 
out success, (see supra.) 

On the merits, the Plaintiffs avciTed tliat 
the land in question belonged to them tho' 
actually in the possession of the Defendant ; 
that it was bounded on one side by the pro- 
perty of Labauve D'Arifat or those holding 
/ his rights; on the other side by ^he road lead- 
ing to the peak of the middle of the Island ; 
and on the third and fourth sides by portions 
of land of which the owners are unknown. 
They alleged farther that they were represen- 
tatives of the late Edouard Lecoq (this was 
not disputed) who, they stated, came to be 
owner of the land by having " purchased the 
same on the eight of November 1820, at the 
bar of the late Court of first instance, through 
the medium of Mr. Attorney- at-law Koeme, 
as the same is evidenced by a ^^ declaration 
de Command made by the said* Kœni^ on 
the following day, that is to say : on the mnth 
of November 1820. . • 



187«] 



COURTS OF MAURITIUS. 



S» 



I 



The defendant denied the averments of the 
plaintiffs and .farther pleaded specially that 
all the lands which are And have been for the 
last nine years in his possession are, and have 
been so ])08sesscd by- him, in virtue of title 
deeds conferrinjç npon him the ownership of 
the lands. 

That the defendant is the owner of all the 
lands of which he is in possession, inasmuch 
as he, and the former owners of the lands 
under whom the defendant holds the same, 
have been for upwards of the last thirty years 
in peaceful, continuous, uninterrupted, public 
and unequivocal possession thereof '* à titre 
de propriétaire." 

That the <lefendant is tlic owner of the 
lands occupied by him inasmuch as, he and 
the former occupants of the lands purchased 
the same in good faith and with, a ^^ juste 
titre,*' more than ten years ago, and hava'al- 
ways continued to have, up to this day, the 
peaceful, continuous, uninterrupted, public 
and unequivocal possession thereof " à titre 
' de propriétaire." 

That even supposing (which is most qx- 
pressly denied) that the defendant' has been, 

. for the last eight yearSy in possession of lands 
belonging to the plaintiffs. Such lands as well 
as all the other lands of which the defendant 
is in possession having been conveyed to him 
by title deeds, of the defects of which, if any 
there be (which is expressly denied) ho, the 
defendant, is and has always been utterly 
ignorant, he the défendant is not liable to the 
plaintiffs in the sum claimeS by them as da- 
mages, or in any part thereof, for the occupa- 
tion of the said land, but on the contrary*, he 
is entitled to keep all the profits which he^ 
may have derived from such occufxition, with- 

*otlt accounting to the Plaintiff, in the shape 
of damages or otherwise. 

The Plaintiff adduced a considerable 
amount of orarevidence in support of their 
plans and put in various documents. 

At this stage of the case, the defendant 
admitted that under articles 2&52, 2i^(52, and 
2265 of the Civil Code, he could not plead 
either * the prescription cff 30 years or 
of 10 years against the plaintiff Mrs. Widow 
Lecoq, an interdicted person, but contended 
that 80 far as related to the remaining half of 
the land in dispute belonging to the Plaintiffs, 
the two daughters of the said Widow Lecoq 
who were no longer in minority, ho could, in 
point of law, plead both the long, and the 
shorter prescriptions ; that in the circumstances 
here arising, he did not propose to maintain 
that the longer of the two prescriptions was 
applicable tg the case, but would confine 



himself to shewing that his rights were pTO- 
tected by the latter or shorter prescription of 
20 years. — He admitted that in his owii per- 
son he had not enjoyed ten ypars occupation 
of the laird, but contended that under Arti- 
cle 22So of the Civil Code, joining on the 
possession of his predttCQssors and Authors in 
the Estate to his own, he had a legal tijle to 
exclude the demand of the Plaintiffs the two 
daughters of Mrs. Widow Lecoq, as he and 
his predecessors had a " juste titro " and 
bonne foi for more than 1 0, years ; and he> 
therefore, moved the Court to be permitted to 
adduce evidence that both he and his pre- 
decessors had possessed and occupied the. 
land in question under sufficient titles and 
in good faith for more than the prescriptive 
period jof 10 years. 

On the defendant moving to be allowed to 
lead parole proof in support of his plea of 
]we8cription of 10 years (he abandoned, as we 
have seen, his defence of 30 years prescription) 
P. L. CiiASTKLLiER objected to the admissibi- 
lity of such evidence on the following groundf» : . 

It is admitted that Mr. Galea's own iitle 
and good faith are not sufficient to sustain 
the plea now set up by him.* He must fall 
back upon other persons, viz : the preceding 
owners of this Estate ; but they or at least * 
some of them, viz : the immediately pc^ceding 
proprietors have been examined on oath, and 
their evidence is conclusive against the defen- 
dant's ])resent pretensions. No •farther proof 
can be allowed, by the Court. 

THi: COURT, 

The motion for further evidence is resisted 
by the Plaintiffs who contend that without 
alleging anything like bad faith on the part 
of the defendant, tho^ in point of fact he had 
had^sufficient warning that the plot of ground 
in qu&stion did not buplong to his vendor and 
therefore couW not be sold to him, the motion 
of the defendant, could not be granted. The 
previous proprietor had been already hearcf 
as a witness in the cause and had deponed in 
express terms that he was aware that the plot 
of ground in question belonged to Millîen 
and not to himself. i 

In support of this objection. Counsel referred 
to what Mr. de Roquefeuil Labistour, the im- , 
mediately preceding proprietor of the Estate 
** l'Assurance" now Valetta, had stated upon 
oath. His deposition was as follows : I was 
formerly the owner of the Estate " l'Assuran- 
ce " now " Valetta." 1 know Millien who is 
now .dead. I know the plot of ground claimed 
by Millien ; this plot of ground is on the 
" terrain Maccabée ; " it is before coming 
I to the *^ terrain Mathieu whera there is a^ 
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shooting box. In 186S I received a Sum- 
** mons to ^ttend a survey which was about 
to be Tnad9; I did not go. I cannot say 
who surveyed ; I suppose it was Frogerays. 
Sometime previous to the Survey, as far as 
" my memory serves me, M V.Millien came with 
'^ several other gentlemen. I am certain that 
** Lionnct, the barrister now dead, was one of 
" them who told me that he had come' on the 
** part of Millien to diSfeover a piece of ground 
" belonging to the latter. Wlien I became 
•* purchaser of " l'Assurance *' it was rumou- 
red among the neighboms that Millien had 
a piece of land in that neighbourhood. 
'* This was subsequently roofirmed by Lion- 
" net my legal adviser^ who told me that Mrs. 
*• Millien had titles and that that piece of 
'' land belonged to her." 
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'* I was not présentait ^ho Survey, having 
pressing business to attend to in Town. 
The piece of land had' some brushwood and 
'* grass on i^t, after the siuvey, and Millien 
'* had take possession of the land, he built î^ 
" hut on it in which two guardians lived." 
I saw the hut and the men, and spoke to the 
men. They said they were ordered by Mil- 
lien to ^watch over that piece of ground ; they 
were to prevent any one from going on the 
land and to prevent '* animals from going 
" there ; by animals, I suppose they meant 
*' bullocks which generally grazed at Macca- 
'' bée. '' 

Keeping this deposition in mind, let us 
now enquire what is the nature of the good 
faith required jn law to sustain a title of 
ownership said to be acquired by the décen- 
nal prescription of the Civil Code. It is, we 
think, well described by Mar cade in the fol- 
lowing passage from his treatise on prescrip- 
tion (Tit. 20 on Art 2269 of the Code.) 

** La seconde condition exigée pour près- 
" crire par dix et vingt ans, c'est la bonne foi : 
''«on à déjà viî que la première condition ren- 
*' tre dans celle-ci, et qu'il «ne peut y avoir 
" bonne foi sans qu'il y ait juste titre ; mais 
il peut très bien y avoir juste titre sans qu!il 
y ait bonne foi. Or la loi exige ici rigou- 
reusement et plus rîgotrreusement qu'on ne 
le pense quelquefois, cette condition de la 
" bonne foi. Cette bonne foi doit être entière 
" et complète, elle doit reposer suf les bases 
" les plus respectables ; elle doit nous montrer 
" l'acquéreur, à l'abri de toute espèce* de re- 
'* proche, autre que celui de n'avoir pas dé- 
*' couvert Uabsence de droit chez son aliénateur. 
'' C'est à ce prix, seulement, que la loi donne 
" au possesseur la faveur insigne dont il jouit 
" ici ; c'est à* ce prix qu'elle le préfère, même 
" evant l'obtejition de la prescription ordi- ' 
'' naire de trente aus, à un véritable proprié- 
'' taire dont la négligence peut quelquefois 
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'' être bien légère, comme on l'a vu sous l'Art. 

'^2239. (No. m P. UO.) 

. • 
" La bonne loi se constitue ici de trois 

" éléments^: Il faut, en effet ; lo. Que l'ac- 

" Quéreur ait crû l'aliénateur propriétaire de 

l'imnieuble ; 2o.^ Qu'il l'ait crû capable de 

l'aliéner \ So. que le titre de transmission 

ait été a ses yeux pur do toute espace de 

" vice. Si l'une de ceqr trois circoastances 

'' manque, le possesseur n'a donc pas acquis 

^^ avec une conscience tranquille et en pleine 

'^ séçuiité^; il n'a pas' pu avoir la parfaite con- 

** viction de son bon droit, et il n'a pas de» 

'' lors la complète bonne foi que la loi exige. " 

It is plain from 'the deposition of Mr. 
Labistour, himself, that he could not have set 
up the defence of possession of the land in 
question, in good faith, as proprietor of it. He 
bandidly admits that he had not and could 
not have had the good foith or honesf belief 
that the piece of land in question was the 
property of his vendor. In the same way he 
tel.ls us that he knows that the land was sold to 
him as part of his purchase of " l'Assurance. " 

r 

As to the matter of good or bad faith in an 
individual, a matter within the breast of the 
person, himself, it is obvious that no one can 
speak so directly, or conclusively or with such 
authority as the person, himself. 

We look upon the' evidence above quoted aB 
conclusive on the only point with which we 
are dealing, viz : the existence of the bona 
fi,de$ during the required period of 10 
years. Assuming that the Defendant had 
such good faith all the time i)f his occu- 
pancy since his purchase, that is not enough 
4.0 fill up and complete the décennal i>eriod. 
We are obliged to ascertain what was the 
knowledge and belief of his predecessor Mr. 
Lftbistour. That party^ himself^ tells us on 
oath, that he did not believe that the piece 
of ground was sold to him or that it was {Satt 
an^ portion of his property of*' L'Assurance.'* 
We see no room, for further enquiry here. 
We cannot sustain the pica of prescription 
put forward by the defendant. We think 
the Plaintiflfe, so far, as concerns the land, are 
entitled \o Judgment. As to damages for any ^ 
profit that the defendant may have derived 
from the use of the ground, looking at the 
delay in raising the suit and t^e ciroumstan* 
ces of the case generally, we do not think that 
any such claim has been established in law 
bv the Plaintiffs. 

Judgment will^ therefore, be entered for the 
Plaintiff) so far as relates to the land, bat 
without' damage». 'Costs to the Plaintiffs* 
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BAIL COURT. 



Rivers, Strbams and Canals Ordinance 
No. 35 OF 1863, — Right of Appeal in 

CASE OF A^ conviction UNDER THE SAID 

Ordinance,—- Appeal from a Jui>gment 
OF District Magistrate. 



AUhough Ordinance No. 05 of 1863, on 
Hiv&rs and Canals, does not expressly 
grant an Appeal from conviction under ity 
yet as the Uerms of the Ordinances esta- 
blishing the District Courts, give the right 
of Appeal in all cases in which a certain 
specified penalty is exceeded, — An Appeal 
will lie when a sentence is inflicted under 
Ordinance No, 35 of 186S which would 
under the District Magistrate's Ordinances 
of 1852, admit of an Appeal, 



ROUILLARl),— Appellant. 

versus 
THE QUEEN,— Respondant. 



Before 



His Honor Sir C .F. Shand Kntoh, 

(îhief Judgo. 



L. RouiLLARD, — Of Couusol fof Appellant. 
M. Sauzter, — Appellant's Attorney. 

p. L. CHASTELLiER,--Of Coiuisel for Pitot. 
G. A. Ritter,— Attorney for the same. 



Uth May I87i^. 

The Court halting decided on the 19th 
March last, that parties might be farther heard" 
under the' proceedings by way of appeal as 
presented to this Court, it was now insisted on 
the part of the Respondent Pitot, the Syndic 
of the cannl, that under the ordinance No. 35 
of 1863, no appeal could competently lie to 
the Supreme Court, 

It was maintained that in the Ordinance 
nothing was said of the right of a losing par- 
ty, to appeal and without express authority 
allowing an appeal, it was contended that no 
appeal would lie, a ease might no doubt be 



brought up hj certiorari. Tho' a power to do 
so were not given in so many words, but to 
supiîort the right of review by appeal, that 
form of i)rocedure required to be positively 
and expressly conceded, Chilly's practice pa^c 
®43. Dickmuon's Quarter sessions p, 164,« 
It was to be observed also that £ 50 was the 
heaviest fine for breach of the regulations in 
the Ordinance and there was no direct pow*?r 
to imprison, altho' if the fine were not paid, 
a certain period of imprisonment might have 
to be undergone. This showed that the ])ro- 
ceedings were lather of a civil tlian a crimi- 
nal nature. 



RouiLLAHD. — Contra. 

The usual procedure m the Court of the 
District Magistrate must be implied when the 
water Ordinance, sends all cases, like the pre-N 
sent arising under it to the District Conr:. 
The Ordinance itself says nothing at all about 
procedure. Tlie ordinary forms, and remedies 
are therefore open to parties who ^ro before 
the district Courts, in cases under that spe- 
cial law. 



THE COURT. 

Tliere is no doubt, that the general doctri- 
ne contended for by the Respondent's counsel, 
is supported' by the English authorities on 
which he relies Dickenson Hç Chifty. The 
forriier writer thus expresses himself, *' the 
right of appeal is a qualified right, which 
cannot arise by implication, or exist without 
express enactment, whereas the common law 
remeilyof certiorari, always lies unless ex- 
'pressly taken away by statute, nor can- this 
right be extended by equitable construction 
to cases not distinctly enumerated." 

Chitty's words are these, ** but unless an 
appeal be expressl) , or by^ the terras of the 
particular act clearly, impliedly given, none is 
sustainable," but he adds " as there is no ge- 
general act giving or prohibiting an appeal, 
it is always necessary in each particular ca.bC 
to examine all the statutes relating to the 
subject, so as to ascertain whether an appeal 
is or not allowed. 

Applying this last and very reasonable rule 
to the present case we know that the loading 
Ordinances establishing District Courts ia 
this Colon v are the two Ordinances of 1853, 
in the later of these, the forms of procedure 
to be followed in the conduct of the ca^e 
through the Court below, are laid down, 
nothing is said in the water Ordinance of 
1863 as to jiow the cases are to be conducted, 
they are ordered to be sent to the Court of 
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the District Magistrate and the formi» of his | 
Court, so long at leasts as the cases are in 
the District (-onrt, are of necessity applied. \ 

As to tlie right of appeal, the said Ordi- 
nance enacts § 120, any party, convicted under 
a judgment of a District Magistrate, when 
the sum adjudged to be paid exceeds £ 10 
independently of any article^ the restitution 
or delivery of which is included in the sen- 
tence, and of the costs, or the imprisonment 
adjudged to ho undergone, exceeds one month, 
may apj^eal, in points of law only, from such 
judgment to the Supreme Court of the Colo- 
ny, but no appear shall lie to the Supreme 
Court till ^he final judgment of the Magis- 
trate is given. 

To day it must hv remarked, tin's section 
stands uîirepealed, there is in the Ordinance 
of 1863 a special repeal of certain former laws 
expressly rvcited, but* the above law is not 
?:^pealed, it must be farther borne in mind 
rliat tlie matters complained of in this case 
are not new offences for the first time intro- 
ducetl into our law, such infringement» of the 
rights of persons in the waters of thr rivers 
of the Colony, have, always been punishable 
in the ordinary Courts of the colony. Those 
offences do not for the first time appear in the 
statute book of the Colony by the enactments 
of the Ordinance of 1863. It bears to be an 
amending and consolidating law, in which, 
:tmong other things the regulations for the 
(iroteciion of rivers and canals have been 
improved and consolidated. In this stale 
of matters, and tola re-perspecta, 1 am of 
opinion that it would have requin^d a positive 
order in the Ordinance of 1863, to restrict 
the cognizance of this class of cases for the 
future to the District Couits and to prevent 
apl)eals to tliis (Jourt in all lime coming. 



The remeily of the writ of certiorari is of 
a far more limited and restricted nature than 
what persons have under appeals, as regula- 
ted by our forms of procedure. If we consider 
for a moment the nature of the offence* under 
the Ordinance of 1863 and the extent of the 
Magistrate's powers in the Court below, we 
shall see at a glance, that there is no reason 
"why his jurisdiction should be finaT, but the 
reverse. * 



I am there fore of opinion that the appeal 
'.^ comiKîtent and parties will have an oppor- 
tunity of being farther lieard, when they are 
ready, «ill questions of costs in the meantime 
res^Tved. 



SUPREME COURT. 



Divorce, — III Treatment,— Sjbvitijb, awd 

injures graves. 



MIL THE WIFE,— Plaintiff. 



versus' 



MIL THE HUSBAND,— Defendant. 



Before 

His Honor The Chief Judge. 
His Honor The First Puisne Judge 



In presence of : 

Lionel Cox, — Act. Sub. Proc. & Adv. General 
P. L. Chastelher, — Of Counsel foi^ Plain- 
tiff. 
E. Sauzier, — Plaintiffs Attorney. 



4M June 1872. 

This was an action for a divorce a vinculo 
matri^iionii by the PlpntifF Mill the wife 
against Mill the husband for ill-treatment 
(sfevitiœ) and injures graves done to PlaintifiTs 
character as a married woman. 

The husband allowed default to be recorded 
against him on the day fixed for the hearing 
•of tlie witnesses. 

« 

The evidence tendered was taken without 
his presence — All the proceeding» then bad 
in Court, were brought to his notice, and on 
the day of the final hearing of the case on 
the merits of which dav the Defendant had 
due notise, the Defendant did lîot appear. 

Chastellieu of Counsel for the wife then 
summed up, the evidence in support of the 
demand, and moved for judgment in favor of 
Plaintiff. 

That motion was supported by the Minis* 
tère Public, whose conclusions were in fiiYor 
of tlie allowance of the divorce prayed for. 

The Court took time io consider and. after 
mature .deliberation, and duly weighing the 
evidence laid in support, of Plaintiff's demand 
the Court fully concurs in the conclusions of 
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the Ministère Publie and now decrees that 
judgment be signed for the PlalntifF^ and that 
the said Mil the ^vifc be divorced à vinculo 
matrimonii from her said husband Mil the 

» 

Defendant %vith costs against the Defendant 
her husband. 



BAIL COURT. 



Appeal from a conviction of District 
Magistrate — Rivers, Streams& Canal, 
Ordinance No. 3& of 1863. new trial. 



iPate of contravention not csUiblished by évi- 
dence , as laid in the information. Tims 
is not of the essence of the charge in such 
a case. 



IIOUILLARD.—Appdlant. 



ter sus 



THE QUEEN,— Respondent 



Before 



Ills Honor The Chief Jctdgk. 



L. RouiLLARD, — Of Counsel for Appellant. 
M. Sauzier, — Appellant's Attorney. 

P. L. Chastellier, — Of Counsel for E. 

Pilot. 
CJ. A. RiTTER, — Attorney for E. Pitot. 

Uh Jane 187^. 

This case having come before the Court to 
be finally disposed of it was contcMided by 
Mr. Rouillard for the Appellant, that the 
conviction ought to be quashed in as much as 
tbe contravention of which the Appellant 
was found guilty was îilleged» to have taken 
place on the I2th September or theroaboiits 
in the year 1871, while in point of fact, the 
dike complained of had been erected some 18 
months previously. That the discrepancy 
was fatal ; that if his client had been aware 
of what he was really charged with, he would 
have met his opponent with other evidence : 
that at all events he had not gone beyond 



what Mr. Colinal the Surveyor of the Land 
Court woiild have allowed him to do and he 
proposed that a letter from that gentleman 
who was out of the Colony at the date of the 
alleged offence and who had since returned, 
shpuld bo read and should be held sufficient 
to entitle him to at least a new trial. 



Chastellier Contra : 



THE COURT. 

The second charge in the information, with 
which charge alone we are now dealing, runs 
as follows : That on the twelfth day of Sep- 
tember or thereabouts, in the year of our 
Lord one thousand eight hundred and seventy 
one, at '* Australia " Estate in the said Dis- 
trict, one (jrustave Rouillard proprietor of the 
said Estate, did by himself or by the manager 
of his sîiid Estate, or by the employés or 
laborers thereof, illegally and unlawfully and 
without lawful authority, place or cause ta be 
placed, in the bed of the same river at the 
head of a Canal dug by his orders or those 
of his manager, by his employés or laborers, 
and leading water to the «spot where he placed 
the pipe, a dike or construction contrary 
to the provisions of the said Ordinance. 



The Judge below found that tliis charge 
was established by the evidence. The dply 
objection now urged against the conviction is 
that the date of placing the dike iA the river 
was not established as laid in the information. 
But it must be observed that in such a case 
as this, the time at which the contravention 
began is not of the essence of the charge. — 
The offence is of the nature of a crimen con- 
tinnum^ — This established beyond all doubt 
that at the time stated, the obstruction was 
existing. — Tliis is positively ^ sworn to by the 
witnesses. — The Syndix had no means by 
%vhich he could establish the first moment 
when the obstruction was placed in the river. 
The objection that in truth the obstruction 
had existed for some months before, would 
not in any view he a favorable one, and 
besides there is no evidence in the case 
establishing that this was. true in point of 
fiict ; Farther no objection was stated in the 
Court below as to the non ajiplicability of 
the evidence adduced to the charge as laid.-^ 
These considerations would be sufficient to 
meet the Appellants' argument in the appeal 
now before me — But under Art 123 of the 
Ord. 35 of \Wà, the ]>owers of this Court 
to sustain a conviction like 'the present would 
be sufficient to cover any such objection as is 
here urged on behalf of the applicant.— This 
ground of appeal cannot be sustained. 
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2o. By the general Rule of all jurispruden- 
ce a case must f)e decided secunauffi allegata 
and probata, — Even had there been some 
arrangement between the Appellant and the 
officer who is usually employed to see to the 
execution on the spot of the orders of the 
Land Court, the Magistrate in the District 
Court must alone in the first instance deter- 
mine the rights of parties under the Laws of 
the Colony. — But no evideîice has been addu- 
ced in the case to shew that the acts of the 
Appellant complained of, luid received the 
sanction of the Land Court or of its officer. 
I see no ground for granting a new trial. 

The appeal is dismissed with costs. 



BANKRUPTCY COURT. 



Bankruptcy, — Books, — Evidknce, — Sales 

AT REDUCED PRICE,— YeARI.Y INVENTORY 

— Certificate refused. 



There must he a cash book, ichich is an essen- 
tial hooky by which the transactions of the 
JianJcrupts could he ascertained. 

m 

The sales at reduced prices loere not tlie re- 
sult of a momentary pressure hut had be- 
gun undir the old and continued by the 
new firm ^ and that without any probable 
expectation or hope, on part of Jiankrupt 
of ever retrioring (heir position. 

Yearly inventory is iicccssary in 'Commercial 
matters 



Ix RE : 
BANKRUPTCY PITCHEN & COLLARD 



Before 
His Honor N. G. Bestel, First Puisne Judge. 



P.L.C11A8TELLIER, — Of Counsel for Assignees 
G. RiiTKR, — Attorney for same. 

K. Bazire,— Of ("îonnsel for Bankrupt. 
G. Tessier> — Attorney for same. 



10/A June 1872, 

Chastellier on behalf of^ the Bankrupt's 
Assignees opposed the motion by Bazire for a 
.certificate on behalf of the Bankrupts. 

Pitchen had a grain warehouse the mana* 
gement of which was instrusted to an uncle', 
and he occupied himself as a clerk to Mr. R. 
Harvey a* wharfinger. 



Little attention did he pay to the manage- . 
ment of his warehouse. The management 
was so bad that he found himself in difficul- 
ties. In order to extricate himself from those 
difficulties he took in as a partner E. Collard 
with the very iusufficient capital of % 300 for 
mastering the pec\iniary difficulties of the 
old and nc»w firm, not only did Collard enter 
the partnership with a very small capital, but 
he was imprudent enough to do. so without 
making even a summary inventory of the stock 
in trade, were it only with the view of ascer- 
taining the true state of the Fiim he was 
about to join. He entered Pitchen's firm ofk 
the 24th December 1871 from which day he 
had the sole management of the firm. All 
debts from that date were contracted by him, 
he made the purchases, and sold the goods. 
Purchases made for cash, were not jiaid cash, 
and yet the goods so purchased and unpaid 
were immediately sold at reduced rates by the 
new;as moU as by the old firm. Though sel- 
ling at a loss their stock in trade they conti- 
nued making purchases to keep up their stock. 
The consequence was first a refusal by one of 
the vendors li eland Fraser & Co to complete 
delivery of 300 bags of rice bought from them 
on the 31st February 1871 'until payment of 
140 bags of rice previously delivered. This 
refusal of the delivery by Ireland Fraser & 
Co. says Collard was the cause of Pitchen 
and CoUard's insolvency and application on 
the 10th March to the Court for leave to 
make with their Creditors an arrangenfient 
under its control. This ])roposed arrange- 
ment failing they were adjucated Bankrupts 
on 8rd April ^871. They were therefore 
insolvent when purchasing the rice from 
Ireland Fraser & Co. The reduced price 
realized for the rice delivered went not to j>;iy 
Ireland Fraser & Co., but to pay otner credi- 
tors of the Bankrupts. The sales at reduced 
prices were aiot the yesult of a momenta»y 
pressure, but had begun uuder the old, and 
continued by the new firm, without the pro- 
bable expectation or hope on part of Bank- 
rupts of ever retrieving their position. 

On reference to G. Brouard's cvi<lenoo 
a merchant and creditor of Bankrupts I find 
that after examination of Bankrupt's books 
he has been unable to come to any conclusion 



187«] 



COURTS OF. MAURITIUS. 



45< 



as to the cause of their Bankruptcy. Pitchen 
was in a state of Bankruptcy when Collard 
joined him. There' were only three books. 
One of sales^ one of purchases^ one day hook 
from which however no correct information 
could be obtainccL 

There was no cash book an essential book 
says witness Brouard from which the transac- 
tions of the Bankrupts couhl be ascertained, 
by which we might have seen whether the 
monies received by the new firm went to pay 
off the old or the new. debts. I cannot un- 
• derstand the deficit of $6,000 said Brouard. 

The partnership lasted two months during 
which time they sold for % 8,707. I cannot 
understand how the creditors could have 
sustained a loss of $ 7,000 odd dollars, all 
the materials required for making the cash 
book are not to be found in the day book.— I 
tried (in vain) to ascertain Bankrupt's posi- 
tion by their books. • 

In presence of such evidence l)earing in 
mind the Statement of Pitchen of his insol- 
vent circumstances which led him to under- 
•ell the goods purchased from others for the 
purpose of extricating himself from his then 
diificulties, and the continuation of the same 
evil practice by Collard on joining Pitchen ; 
the absence of the yearly inventory prescribed 
by our Commercial Code, the ipiperfect state 
of the day book, the absence of a cash book, 
the impossibility of making up a cash book, 
both from the day book, and bank book, to 
ascertain the true cause of the Bankruptcy ; 
Further if the amount of the Assets be borne 
in mind $ 2,375 and the liabilities $ 9,257, 
the deficit would amount as observed b^ 
Brouard to $ 6,882 ; the inability or unwil- 
lingness of either of the Bankrupts to explain 
the existence of such deficit, is it not astoun- 
ding in presence of such inability -or unwil- 
lingness and the other facts ^bove referred to 
that the Bankiupts should have had the 
boldness to ask the Court for a Certificate, ^ 

The refusal of a Certificate ib the least evil 
that can happen to the Bankrupts. For it I 
had had evidence that the Bankruptcy had 
been brought about from a wilful intention 
of defrauding their creditors, I would not 
have hesitated to refer the record to the Mi- 
nistère Public for prosecution before the Cri- 
minal Court. In the absence however of 
such evidence I shall content myself with 
refusings the Certificate prayed for. 



Certificate accordingly refused. 



BANEBUPTGT GOUBT. 



Bankruptcy, — Books carlessly kept, — 
Refusal of a Certificate. • 



It is tiot sufficient that there should he hooks ^ 
they must he property kepty a^d balanced 
from time to time. 



In re : 
BANKRUPTCY, EMILIEN YARDIN. 



Before 

His Honor G. N Hestel^ The First Puisne 

Judge. 



M. Campbell, — Of Counsel for Bankrupt. 
F. SiMONET, — Bankrupt's Attorney. 

L. Rouillard, — Of Co^sel for Assignees. 
V- BouLLÉ, — Attorney for same. ' 

lO^A June 1^72. 

The motion of Gamphell on behalf of 
Bankrupt Yardin for a certificate was opposed 
by Rouillard on bebalf of the assignees. 

The evidence of the" Bankrupt himself 
shews the careless manner in which he kept 
the few books he thought fif to keep. 

Hence his unability satisfactorily to account 
for his insolvency. " It is not sufficient that. 
" there should be books, they niust be proper- 
^^ ly kept^ and balanced from time to time so 
" that at any time, the real state of thetrader's 
'^ affairs may at once appear " (shelf. Bank. 
Law p. 399.) 

Certificate refused. 



SUPfiBME COURT. 



TiTLB, — PllKSCRIPTION,--SlTRVEY. 



Before hearing parties upon the plea of . Prss- 
criptioni it is right that the boundary lims^ 
shiuld be completed^ Survey ordered, A , 
compute plan of), tk^, locality mUst be ffiade 
in çrdpr to ewxiffi the Court io foUà/tt with 
gpeat distinotness; ^erndtnc^jof. t^^eeeesiem, 
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THE COLONIAL SECRETARY, 

—Plaintiff. 
versus 

BUTTIÉ & OKS,— Defendants. 



Bef. 



oro 



His Honor N. G. Bestel, The Fist Puisne 

Judge. 
His Honor J. Goruie, The Second Puisne 

Judge. 



LiQNEL Cox, Act. Sub. Proc. Gen. — Of 

(Counsel for Plaintiff. 
J. Bquchet, — Plaintiff's Attorney. 

P. L. (/HASTELLiKR, — Of Counsel for R. C. 

Buttle, Bergicourt & wife. 
A. Colin, — Attorney for R. C Buttié Ber- 

gieourt and wife. 

E. P^LLEREAU, — Of Counsel for J. Buttié 

widow Bnttie & M. E. Buttié. 

Mekcier, — Attorney for J. Buttié, widow 

Buttié and M. E. Buttié. 

VJfh June 1872. 

The importancîe of the issue in this case led 

us to take time to consider of the judgment 

to be given on that part of the case which 

had been argncd before ns, having reference 

-• to the question of title. 

• 

We had made up our mind as to the con- 
clusion to be juTived at, when on further 
reflection it appeared to us inadvisable to 
dehver our judgment upon ai part of the case, 
and we further deem it advisable that before 
hearing parties farther, a survey ot the dispu- 
ted landmarks should be made by other sur- 
veyors than thopc already employed by parties, 
whether bv the Crown, or by the Defendants. 

•• 
And therefore, before proceeding to hear 

parties further upon the plea of prescription, 
we think it right that the boundary lines, vf 
the concession Roger should be completed. — 
We accordingly direct Mr. Josctph Pastourel 
and Mr. Charles Stapleton de Joux sworn 
land surveyors to proceed to the ground (con- 
cession Roger,) and aft<?r verifying and if 
necessary opening up, of jiew, the lines men- 
tioned in the Procès Verbal of Merle to mea- 
sure off trigonoraotricalljr a superficies of 156^ 
acres thereabouts, and to oi>en up the remain- 
ing line or lines necessary to complete the 
boundaries of that superficies in addition to 
those laid down by Merle. In short to com- 
plete the boundariee of the concession Roger, 



proceeding on the data provided by Merle, . as 
if the concession were being opened up and 
completely defined for the first time. 

And with a vi^w to the further evidence 
which may be produced on the question of 
prescription, and whilst the said land surve-' 
yors are on the spot they shall also make a 
complete ^plan of the locality shewing the 
naturaf-features especially between the Rivière 
des Créoles and the top of the mountain ** la 
Table à Perot," which may enable the Court 
to follow with greater distinctness evidence of 
possession, and shewing also any huts or 
patches of cultivation existent or abandoned 
which may serve to distinguish particular 
spots. The fees of the said suivey to be paid 
in the first instance by the Plaintiff. 

Rights of all Parties in the meanwhile duly 
and fully reserved. 



SUPREME COURT. 



Divorce, — Evidence. • 



MICHEL THE,WIFE,.«Plaintifl. 



versus 



MICHEL THE HUSBAND,— Defendant. 



Before 

His Honor N. G. Bestel, The First Tuisne 

Judge. 
His Honor J. Gorrie, The Second Puisne 

Judge. 



W. Newtox, — Of Counsel for Plaintiff. 
AcKROYD, — Plaintiff's Attorney. 

Defendant appear in Person. 

19M June 187^. 

In this case the Court finds sufficient proof 
in the evidence of Widow Knight, Widow 
Thompson and subsequent witnesses to sup- 
port her demand for divorce, %ve hereby accor- 
dingly grant the plaintiff divorcé a vinculo 
piatrimonii prayed for. 

Costs u&rainst Defendant. 
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SUPREME COURT. 



Conseil Privé, — Appel— valeur ex litige, 
— Circonstances dans lesquelles la 

COITR A ACCORDÉ i/aPPEL DEVANT SA MA- 
JESTÉ EN Conseil, mats a refusé pen- 
dant CE temps l'exécution de çox Juge- 
ment excepté quant aux frais. 



// ne faut pas oublier que le Jugement Je la 
Courj qui a admis le titre des plaigruitits a 
été donné sur la déclaration telle qu*elle 
a^aii été faite^ on avait admis que la de' 
mande était audessus de la somme exigée 
par la loi pour poucoir faire appel. 

Prenant en considération les circonstances 
toutes pai'iiculières de cette affaire la mo- 
lion pour obtenir V exécution du Jugement 
pendant V appel , doit être . accordée quant 
aux. frais seulement. 



Privy Council,— Leave to appeal,— value 
IN dispute,— Circumstances tn which 
THE Court granted leave to appeal to 
HBR Majesty in CouNcr , but refused 
interim execution except as to the 

^COSTS OF suit in THIS CoURT. 



li must not be forgotten that the Judgment of 
this Court sustaining the title of the plain- 
tiffs teas given on the lohole declaration as 
it stood. That demand as a tcholc was 
admittedly above the statutory value. 

Looking at the circumstances of the case y 
which are somewhat peculiar^ the motion 
for ezecutio?i pendin^g the appeal, ought to 
be granted so far as relates to the costs. 



GALfiA, — Appellant. 

versus 

MILIEN & Others, — Respondents. 



Before 

llis Honor Sir C. Farquhar Shand Knight 

Chief Justice, and 
His Uo«ç>r N.G.Bestel, First Puisne Judge. 



P.L.Chastellier, — Of Counsel for PUin tiffs. 
E. Sauzier, — Plaintiff's AttoTiicy. 

Galea, — Of Counsel for Defendant. 
Ed. Duvivier, -iMendant's xVttornev. 

VJth June 1812. 

This was an appliaition for leave to carry 
this case to appeal to Her Majesty in Council. 
See the report, tmpra i^olume 12 - Part, 
page iJ8. 



«1 
o 



The motion was resisted hy the Respondents 
on the ground that the case was below the 
value with reference to which, by the Order 
in Council of l-3lh April 1831 appeals are 
})ermitted to the Privy Council, — should the 
appeal be admitted by this Court, then the 
Respondents asked for interim execution'; 
viz : that they should be put in possession of 
the land in dispute and receive payment of. 
the costs disbursed by them, they furnishing 
suf&cient security, in the usual way, for re- 
petition in case of the reversal of the judg- 
ment of this Court by the Privy Council. 



THE COURT. 

It does not appear to us that the motion 
for leave to appeal here can be resisted, wc 
think tliat the amount *^ at issue '' between 
the parties to the case, in the meaning of the 
Order in Council, was above £1,000 in value, ^ 
and it nuist not be forgotten that the Judg- 
ment of this (.-ourt sustaining the tith» of the 
Plaintiffs and which will be reviewed by the 
Superior Court, was given on the whole De- 
claration! as it stood, and necessarily before 
the Court Imd rejected any pan of the de- 
mand. That demand as a whole was admitted- 
ly above the statutory value. 

As to the motion for execution pending the 
apj)eal, we think, looking at the circumstnncea 
. which are somewhat i)€culiar, that it oujjhî 
to be granted, so far as relates to I lie costs 
which have been incurred by the gaining 
party, on the usual terms but not to the effect 
of putting the plaintiffs at present in posses- 
sion of the land in dispute. 

• 

The defendant has a portion of land in 
cultivation, the ciop will have to be reajy^.d 
very soon. Wo think in the words of the 
Order in Council that it will be iiwist consis- 
tent with real and sultetanlial '* juijtice,**' not 
to interfere with his posses^^ion aitil industrial 
operation in the meantime, but he la hereby 
ordered to keep an account of the }>ioduec of 
the land since the date of the final judgment 
in this Court in favor, of the Plaintiffs, and 
of the Costs and charges lie may have dis-. 
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bursed in connection ¥rith the land in dispute 
daring the same period. 

Costi of this motion for leave to appeal are 
awarded ' to Million & ors. to the extent of 
one half of the taxed amount. 



SUPREME COURT. 



Hypothèques, — Radiaiion d'inscuiptions, 
r— acquiescemknt de bolgerd a la col- 
LOCATION DE WiLS0K,— 0RDREjt— Inscrip- 
tion DE FAUX. 



Bolyerd ct complètement acquiescé à la collo- 
cation dû Wilson, il a été appelé comme 
partie et aurait pu faire des objections, $Ul 
Vavait^jugé convenahle, d Voidre qui a été 
clos définitivement ct il a permis que IVil- 
soTi, fut colloque sans s'y opposer. 

La tentative faite par Bolgerd de soulever la 
question d^aulherttimté de V ordre définitif de 
1863 par voie d'inscription de faux, se ba- 
sant sur des allégations aussi vagues que 
celles qu^it a faites ne pevt-étre, ni admise 
ni tolérée par la cour. 



Mortgages, — Erasure of iNscRimoNs, — 

ACQUIESCEXCE Cl" BOLGERD IN THE COLLO- 
CATION OF Wilson " Ordre" Inscriptio 

FALSI. 



Bolgera completclg acquiesced in the colloca- 
tion of Wilson. Ile teas called as a party 
to object when the " ordre " teas finally 
adjusted ^ if he sato Jit, and he alioiced 
Wilson to be collocated without objection. 



Ihe attempt by Bulger d to open up the ques- 
tion of authenticity of the final *' ordre *' 
of 1853 by way of '* Inscriptio falsi, upon 
such vague allegations as he made, cannot 
be counteminced or tolerated by the Covtt. 



WIDOW PERROT— Plaintiff. 



versus 



BOLGERD & ANOR.— Dcftndant?. 



and 



GERARD,— Intervering party'. 



Before 

His Honor N. G. Bestel, The First Puisne 

Judge. 
His Honor J. Gorrie, The Second Puisne 

Judge. ^ • 



G. GuiBERT, — Of Counsel for Plaintiff. 
E. Pastor, — Plaintiff's Attorney. 

BoLOERD, — For himself Defendant. 

G. GtJiBERT, — Of Counsel for Gérard inter- 

viring party. 
J. PiGNÉQXjy,^— Attorney for Gérard intervi- 

ring party. 

19^A June 1872. 

This is an application to obtain a Rule of 
Court annulling the opposition to the erasure 
of ciBrtain inscriptions taken fcy Bolgerd and 
his daughter Julia, and comes up on a refe- 
rence from chambers. 

The first inscription is in favor of Arthur 
Wilson of date 1st February 184^ which had 
been renewed on behalf of Mrs. Bolgerd on 
31st January 1853, SSth January 1862, and 
on 25th January 1872 on behalf of Miss 
'Julia Bolgerd. 

The second inscription was on behalf of 
the Revd. William Corr of date 21 st February 
1842, and renewed of tlie same date as the 
first inscription in fayor of Mrs. Bolgerd and 
Miss Julia Bolgerd. 

These inscription affected a certain house 
propel ty in Pert Louis, known by the name 
of the ** Hotel du Génie," which had been 
purchased by Bolgerd and wife ou 22nd Ja- 
nuary 1842 from Poupinel and wife, with 
funds borrowed from Wilson and Corr. 

On the 20th October 1846 the property 
was sold under a levy prosecuted by Pastor 
against Bolgerd and ailjuged to Dr. Perrot. 

At the time of the sale the claims of Wil- 
son and Duhamel the assignee of Corr, were 
duly inscribed. 

The final order following on this adjudica- 
tion, was delayed for several years in conse» 
^quence of a litigation entered 'by Bolgerd 
against Dr. Perrot, that the adjudication 
should be set aside, in which, however, Bol- 
gerd was unsuccessful. ^ 

• 

At length, however» on 'the 24tk March 
185S the ordre was finally adjusted allocating 
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a sum of $ 4,854.95 to Arthur Wilson in part 
payment of his claim amounting in principal 
to the siîm of $ 8,000/ And ordering the 
erazure of those inscriptions for which no al- 
location was forth coming. Amongst these 
latter was included the inscription in favor of 
Corr and liis assignee Duhamel. 

To this final order above mentioned, Bol- 
gerd was duly called as the party levied on and 
made no objections to the allocation to Wilson 
and the erazure of the other inscriptions. 

It so happened, however that on 15ih No- 
vember 1846, Wilson and Duhamel transfer- 
red to Mrs. Bolgej'd their claims resting on 
the " Hotel du Génie " for the amount of 
the same, giving her to the year 1847 to pay 
the amount stipulated in the " transport." 

Taking his stand upon this document, Bol- 
gerdfor himself, and his daughter Julia, have 
taken the renewals of the Inscriptions aboye 
mentioned in favor of Wilson and Duhamel 
and insists upon the rights which these cre- 
ditors had over the " Hotel du Génie." 



It is abundantly clear, however from the 
whole course of tlie proceedings, that Mrs. 
Bolgerd was unable to implement the transfer 
from Duhamel and Wilson in 1846, and that 
the document became a dead letter. 

■ 

It was long afterwards that the '^ ordre " 
was opened for the disposal of the price paid 
by Dr. Perrot and on the I9th March 1851 
when the party ])rosecuting the '* ordre " 
took out a certificate from the conservator, 
there was no Inscription in the name of Mrs. 
Bolgerd. The claim, still standing in the 
names of Wilson and Duhamel. 

Again, as we have seen when the " ordre " 
was finally ajusted and Bolgerd was called as 
a party to object, if he saw fit, it was Wilson 
who was collocated without objection for a 
portion of his claim, and the Inscription in 
the name of Corr and Duhiimel was ordered 
to be erased. 

If any thing more were necessary to show 
that Bolgerd completely acquiesced at that 
time to the collocation of Wilson it may be 
found in his subsequent adoption of the ordre 
of 1853 as that which was to regulate the 
accoxmting between him elf and the heirs of 
Wilson and of Duhamel. 

Bolgeid indeed now contends that the ordre 
of 1853, was as regards him, simply a judg- 
ment by defanlt, and that not having been 
followed up within the. time required by law, 
it is not now operative. 



The attempt by Mr. Bolgerd to open up 
the question of the authenticity of the final 
ordre of 1858 by way of Inscriplio falsi ufwn 
such vague allegations as he has made, cannot 
be countenanced or tolerated by the Court. 

It is needless to say that such a contention 
as this, cannot bo listened to, being, as it is, 
directly opposed to the lettei and spirit of the 
law regulating the disposal of real property. 

Were wo even to assume the existence and 
validity of the privilege sot. up by Bolgerd 
and his daughter, it is self evident that they 
should have produced their title to be ])aid by 
preference to Arthur Wilson and Albert Du- 
hajnel when summoned to do so cither at the 
opening of the ordre by tlie Master, or when 
summoned to take cognizance of the Master's 
provisional ordre, an<l to contradict the 
scheme of the dis-tribulicm pro])0$ed by the 
Masters of the ])urchase })ricc of the ** Hotel 
du Génie " finally adjudged to Dr. A. I crrot. 



The defendants did neither the one, nor 
the other. The *^ cloture "^ of the ordre was 
pronounced by the Master, and the erazure of 
those Inscriptions which did not come '' en 
ordre utile," owing to the insufficiency of 
funds, were necessarily and legally ordered 
by the Master to be erasci^. 

No appeal was made within the prescribed 
time, from this order of the blaster whether 
by Mrs. Bolgerd, or her presmt .representa- 
tives, the defendants. She, and they have al- 
lowed Dr. Perrot to pay the Bordereaux of 
collocation delivered upon him by the IVl aster, 
and they now seek to recover a position 
which they have lost, through their own la- 
ches, to the prejudice of the Plaintiff or pur- 
chasers and of the intervening party. 

This could not bo <iïlowed even were their 
claim less baseless than we believe it to be, 
and the prayer to this Court for the erazure 
of the following inscriptions, viz : 

lo. An Inscription taken in Vol. 42 No. 
470 on 1st February 1842, renewed in Vol. 73 
No. 99 on 31st January 1852 Vol. 186 on 
behalf of Marie Aurelie Collet the wife of 
Charles Bolgerd as holder of the right, of the 
said Arthur Wilson and also reneweil on. Ja» 
nuary 1872 in favor of Miss Julia Bolgerd 
2o. An Inscription taken in Vol. 42 No. 470 
on 1st February -1842, on behalf of William 
Corr must be allowed. 

The opposition put by the Defendants in 
the hands of the conservator of mortgages Is 
accordingly set aside and the conservator is 
hereby authorized to erase the Inscriptions 
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referred to in the oppoûtion by them lodged 
as above. Costs in fayor of widow Porrot, and 
Gerard^ against Charles Bolgerd, Miss Julia 
Bolgerd to pay her own oosts. She haying 
'consented by the mouth of her attorney to 
abide by the decision of the Court. 



SUPREME COURT. 



Cebtiorari, — Affaire ^tipendiaike, — ' 
Entrepkeneue, — Contract de Service, 
— Garantie du propriétaire^ — Renvoi 

DE ïi'ENTREPRENEUR, — FoRME DU CAU- 
TIONNEMENT, 



CHAÉLES, VICTOR, HÏPOLTTE 
LANGLOIS & ORS,— Appellants. 



Le mandat qui a été donné à couterijout ce 
qui a été fait dam cette a^ire et. doit- 
être obligatoire pour les plaignante, 

L^ou ne $*€st pas écarté en substance de Facte 
de cautionnement, dans cette affaire ; Il y 
a peu de cas, ou ces actes ne peuvent être 
enfr^nts, on doit donner a ces actes une 
certaine élasticité en pratique. 

Sans le consentementr de toutes Us parties y 
^ compris celui des laboureurs, donné d*une 
manière légale, devant le Magistrat le con- 
trat est nécessairement obligatoire pour 
toîM, pendant le temps pour lequel il a été 
fait. 



Certiorari, — Stipendiary matter, — Job- 
Contractor, — Contract of service, — 

QUARANTEte QF THE PROPRIETOR, — DIS- 
MISSAL op Job Contractor, — Form of 

SCEURITY bond. 



l%e mandate, that was given, quite covered 
all that was done in this case and must be 
binding upon the plaintiffs. 

There was no substantial departure from the 
form of .security bond, in this case, there 
are very few cases were such Schedules 
canfiot be transgressed. A certain amount 
of elasticity must be accorded to them in 
practice. 

Without the consent of all the partiels to the 
contract including that of the laborers, gi- 
ven in the legal way before thé Magietrdte, 
The contract is necessarily bitéding upon 
all the pat fies during thé whole term of its 
endufanSe. 



versus 



RENOUF,— Respondente. ' 



Before 

His Honor Sir C .F. Shand Knight, 

Chief Judge. / 

His Honor N. G. Bbstel, First Puisne Judge. 



Ed. de Lapeyre, — Of Counsel for Appellants 
C. RoussBT, — Appellant's Attorney. 

L. Cox, Act. Sub. Proc. & Adv* Gen. — Of 

Counsel for Respondent. 
J. BoucHET, — Attorney for Respondent 

' \9th June 187«. 

This was an application on behalf of Char- 
les Victor Hippolite I anglois and others, the 
owners of the St. Medard Estate in the Dis- 
trict pf Pamplemousses Jipr a writ of Certio^ 
rari to remove into the Supreme Court a 
certain Becord of conviction or order under the 
hand of Mr. Charles Renouf the Stipendiary 
Magistrate of the District made on or about the 
18th of last, month, and all the proceedings 
upon which the sailie was founded^ in a mat- 
ter wherein the Indian Dabedoyal No. 264S 
and some 50 others were plaintiffs as com- 
plainants and Zoile Chariot and the owners 
of the said Estate were Defendants. By the 
conyiction or order in question, the owners of 
the said Estate were condemned jointly and 
severally with the said Zoile Chariot to issue 
to the said complainants 15 days rations as 
due by them in terms of their contract of 
service, and it was farther ofdered that the 
men do return to their work on the said Esta- 
te. 

Cox Sub. Proc. Gen. for the respondents 
stated that he was ready to proceed with the 
discussion of the case and that all the papets 
and proceedings were already on the table of 
the Court. 

The Court accordingly at once held the 
writ as issued, the return as made, proceeded 
to hear the case and pronounced the following. 

JUDGMENT. 

From the evidence whiéh has been submit- 
ted in this, case, it appears that on 6th MiD*ch 
last a contract of service was entered into for 
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the Estate '' St. Medaxd '' in the district of 
Pamplemousses, in the presence of the Sti- 
pendiary Magistrate, between Zoile Chariot, 
t Job-Contractor for the said Estate and. 49 
of the Indian labourers, the present respon- 
dents, whereby it was agreed that the said 
Chariot should hire the services of the said 
Immigprants, and the said Immigrants* bound 
"^themselves to render to him their services in 
the capacity of laborers for 12 calendar months 
the said Chariot paying the wages and rations 
as therein stated with proper lodging and 
medical care ; It was farther covenanted that 
if the said Chariot should at any time employ 
the said Immigrants on any other estate than 
St Medard and situated within the said Dis- 
trict except with the consent of the said Im- 
migrants given in the presence of the Stipen- 
diary Magistrate of the. said district, the 
present contract should ipse facto become 
null and void. Of the same date Mr. Louis 
Langlois for the proprietors of the estate 
granted in the presence of the Stipendiary 
Magistrate an undertaking under Schedule A. 
of Ord. 7 of 1865 in the following terms : 
'' whereas certain Immigrants from India, 
'* whose names are appended hereto have en- 
'^ tered into a contract of service as agricul- 
'* tural laborers for the period of twelve' 
" months with Zoile Chariot, Job-Contractor, 
'' residing at Pamplemousses, which said 
** contract is dated the sixth day of Maich 
*' 1878." 



" Ana whereas it has been agreed between 
the said Job-Contractor and me Hippolyte 
Langlois & Co. proprietors (or lessee er 
administrator) of the Estate of '' St. Me- 
dard ** in the District of Pamplemousses, 
that the said laborers shall be employed in 
agricultural labor on the said Estate for the 
whole time of the said contract." 
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" Now thi? is to witness that I do hereby 
oblige myself jointly and severally with the 
said Job-Contractor for the wages, rations, 
lodging and medical care of such of the 
said laborers as shall be employed as afore- 
said and during the whole period of çuch 
employment, but provided that the amount 
payable by me under this guarantee shall 
not exceed four thousand one hundred and 
sixty toMt dollars which I hereby declare to 
be ttxe sum payable by me to the said con- 
tractor under the contract between us, for 
the work performed by the said laborers." 

By another contract dated 15th March last, 
Idther Indian Immigrants engaged them- 
lelres as laborers to "the said Job-Contractor 
ht the said Estate for eleven calendar months 
md SO days, their engagement to terminate 
Kt the 14th March (sic)^ in the year 1873. 
the contract otherwise was identical with 
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the former oiTe, mutatis mutandis, and a si- 
milar guarantee by the proprietors was given 
as under the other contract. 

Early in the month of May thereafter 
(10th) the manager of the Estate " St. Me- 
dard " intimated to Zoile Chariot in writing 
that as he neglected properly to superintend 
his men upon the Estate, and as their. work 
was badly done, from the first of the said 
month of May he would ncit consider (ac- 
cepter) him as a^y longer Job-Contractor for 
the Estate. Some attempts appear to have 
been made to transfer the Band to another 
estate but this was not 'accomplished. 

On the 6th May the Indians complained 
to the Stipendiary Magistrate against Char- 
iot and the owners of the Estate " St. Me- 
dard " that they were refused work and that 
their usual rations jiad been refused on the 
previous Saturday the 4th May. Before the 
Magistrate the Job-(Jontractor admitted his 
liability to the complainants but stated that 
the proprietors of '* St. Medard " had refu- 
sed to give the men work and rations, the' he 
had several times applied for them. After 
hearing parties and taking evidence, tlie Sti- 
pendiary Magistrate on 18th May condemned 
the Job-Contractor and the securities jointly 
and severally to issue to the complainants the 
15 days' rations due to them, and ordered 
that ^he men should return to their work on 
the Estate." 

We have been asked in this Court to quash 
this judgment on several grounds. In the 
first place it was argued that Louia Langlois 
who acted for the proprietors of the Estate 
" St. Medard *' had authority only to agree 
to the transfer of the Indians to the Estate, 
not to their support. The words of his man- 
date are the following : " Nous propriétaires 
de la ]n:opriété ^* St. Médard " donnons 
pouvoir à Monsieur Louis Langlois, admi^- 
*' nistrateur de cette propriété de faire tra^is- 
" férer Rengagement des Indiens de Mr. Zoile 
*' Chariot pour la propriété St. Medard 
'* quartiers des Pamplemousses." 

Ihese words are very general and broad. 
The mandatory in all that he did only took 
the necessary steps for the legal transfer of 
the Indians to the Estate as laborers. The 
mandate quite covered all that he did for ac- 
complishing its object and his acts, in such a 
question as the present must be binding 
upon his constituents. If Langlois had ex- 
ceeded his powers, (which we have found he 
has not) under the exceptional system df :, 
contracta with Indian laborers existing among 
us, the givers of the powers ought to have 
applied to the Stipeudiary Magistrate to can- 
cel the contract between parties for want of 
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authofrity. By not doing so it may not un- 
reasonably bo argued tliat they have ratified 
the act of Laiij^lcis a:ul caunot now be heard 
to complain. Even if there had boen want 
of authority on his part. This objection can • 
iiot'bo maintained. 

It was farther contended that the Magis- 
trate had no power to alter the form of the 
uond of security to be given by the proprie- 
tors under Schedule A. of the Ord. No. 7 of 
1865 on comparing what was actually done 
in this cast with the Schedule, we can find 
no substantial departure from its form. There 
are very few cases where such Schedules must 
be so judicially followed as if they laid down 
hard and fast lines, which cannot be trans- 
gressed with impunity in the smallest particu- 
lar, a certain amount of elasticity must be ^ 
accorded to tliem in practice, and in the mat- 
ter now before us the ordinance itself tells us 
that " the guarantee shall as nearly as may 
he in the form of the Schedule." Tliis ob- 
jection must share the fate of the former. 

3o. It was argued that the contract was 
annulled by what passed\>etweeu the proprie- 
tors and the Job-Contracîor. The owners 
were dissatisfied with him, and the work of 
his laborers and they told liim, hjs and. their 
services were no longer required. Tliere was 
no contract between the Indians and the 
proprietors of the Estate.^ This argument 
jn'occeds upon a misapprciiension of the law,. 
It entirely ignores the presence of ihe Indians 
in the contract. In law the owners are bound 
to them equally as the Job-Contractor is the 
guarantee required by the law, is a statutory 
guarantee explained in Art/ 7 of Ord No. 7 
of 1865 to be *• by wjiy of a joint and seve- 
'•' ral obligation on tlie part of such owner or 
*^ lessee along with the Job-Contratorfor pay- 
^^ ment of the wages, ration», lodging, and 
** medical care, of the said laborer during 
*** such time (not being longer thani that men- 
*•' tioneu in the contract of service) as he shall 
*^ be employed in working for the said owner 
f * or lessee." 

That period of duration was, as w© have 
«en VZ months in the one case and 11 months 
îindlwenty days in the other, without the 
•consent of all the parties to the contract in- 
cluding that of the laborers given in the legal 
way before the Magistrate or a dissolution of 
the contract or cause shewn by before a compe- 
tent Court of law, the contract is necessarily 
binding upon all the parlies during the whole 
term of its endurance. No dissolution of the 
contracts has here taken place, they are still 
binding upon all the parties (luring the whole 
term of their endurance. # 

The Judgment of the Court below must 



therefore be affirmed, the Complainants must 
return to their work on the '' St. Médrrd " 
Estate and additional rations must be issued 
to them down to the time when this Judg- 
ment shall take effect. With costs againsf 
the Respondents C. V. H. Langlois and 
others. 



BAIL COURT. 



Appel d'l-n jugement de Magistrat de 
District, Plainte Mauvaise en DRorr 

PARCEQU'eLLE a Él'Ê FAITE NON SOUS 
SERMENT, MAIS SOUS AFFIRMATION SOLEN- 
NELLE, AUTREFOIS ACQUIT, PeINE. 



La plainte qui dès h principe a été faite sous 
affirmation solennelle peut être maintenuef 
le plaignant ayant été postérieurement 
assermenté 

La première plainte avait été entrée par un 
Sergent 3îajor de Police Sf non pas comme 
dans Vajffaire actuelle par un particulier. 
Dans la première plainte V agression atxnt 
eu lieu avec préniéditation et guet'û-^ens, 
circonstances dont il'n\i pas été fait men* 
tion dans la seconde. Les deux affaires ne 
sont pas les mêmes. Les accusations ne 
sont pas identiques. 

Il a été clairement établi que dans toute cette, 
affaire V Appellant a été V agresseur ^ que 
Voutrage a été commis ^ans les limites 
d^un& cour de justice. 



Appeal from a Conviction of Distbict 
Magistrate, Information bad in law, 
not being taken upon oath, but tjpoir 
solemn, affirmation, Autrefois Aramx 
Punishment. 



The informaiiony though at the outset bears 
tobean informatio7i upon solemn affirmation^ 
may be sustained, the complainant having 
afterwards taken his oath, 

Tlhe information teas pre/erred by a Serfeani 
Major of Police the first time, and not at 
in the pf^ent caèc by a private party -*Tke 
assault in the first cahe teas said to ham. 
been committed with premeditation asêd 
lying in wait, and such is not the case m 
the second information — the two cases are 
not the same, the charges are not Identical, 
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C(MJ»r8^0P M4P»ttius. 
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Ji M ehmrif ettablMêd thai in the «Ao& 

* Q##ir> ike Appelhmtiô'ae the d^essbr and 

iMt (fits grate ouiraae was cotntàiited 

ioithin the precincts of a court of justice. 
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CONSTANTiN.—AppenRdt. 



versus 



THE QUEËN,^lteeposdent. 
Before 

His Honor Sir G\ Fahquhak Shand^ K^t* 

Chkf Jàdgc. 



K. Pbllbreau,— Of Counsel for ApiK^llant. 
J. A. AcKRYl>n, — ^ppellant^s Attorney. 

Ij. Cox, Act. Subs. Proc. Gbk. — Counsel for 

Respondent. 
J. BoDCHTîT, — Attorney for Respondent. 

a»th June ISnU 

« 

This was an appeal from a sentence of the 
Uistrict Magistrate of Savanne condemning 
the Appellant to two months* imprisonment 
with payment of costs for assaulting one P. 
Ijdoog. 

The grounds of appea] pleaded at the har 
were three in number : 

lo 'The Information was bsid in law as it 

was lisd not upon oath but upon solemn affir- 

maticn* ^ 

•• 
So. " Autrefois acquit." The accusetl had 

been tried before for the same offence subs- 
tantially, and been acquitted^ he ought there- 
fore on that ground to have btfsn at once 
discharged on the present occasion. 

- So. In any view, the punishment awarded 
by the Magistrate was excessive and ought to 
be reduced : 

THE COURT. 

As to the first contention of the Appellant^ 
looking at section 6 df the Ordinance- 35 of 
1852 and Schedule A. of Form No. I there- 
unto appended I think that the information 
io thier-caselnay be sustained, at the outset it 
bears to be an information^ upon solemn affir- 
mation, but then \t is afterwards stated that 
the informant, the party who complains of 
being assatihed, makefh oath and saith as 
follow» &€• 



/' 



' ^fhê inftAitatîon lÉ èertaiùly not coui^is tent' 
ia what it «lattes as to the solemnities observed 



in its prepatatioti, but the laif itself is neHber 
well nor clearly expressed, and I think thlt 
the information substantially contains, tht>' in. 
a clumsy way, all the ingredients necessart 
to gpvo it validity. It win also be noted t\M 
the information was duly pleaded to by thé ^ 
accuE(èd and the trial proceeded without xiti* 
jection to the form of the writ, the first 

objection will be repelled. ' 

■ 

It is true that the Appellant was tried 
before, for his connection with the same afiair 
but on that occasion the information was pre- 
ferred by the Sergeant Major of the Police oîT 
the District, not as. in the present case, 
by thé private party who complained 6f 
having' been assaulted. Again the assault 
as charged in the former case was said to have 
been committed " with premeditation or lying 
in wait '* whether, rhorefore, this addition 
to the information is to be considered in legal 
logic as of the essence or of the accidents 
' of the offence charged, it is not easy to see 
how it can be maintained that we have here 
a case of Bis in ifiem, for the two cases are 
not the same, the charges are not identical. 

At thé same time it is plain that the matter 
to be inquiied iirto arose generally out of the 
same transaction, and it was urged by the 
Appellant with coTisiderable force that as the 
accused could have been punished for simple 
Assault under the first information, altho' the 
aggravation of premeditation or lying in wait 
' was not established, he could not now be tried 
and |>uni8hed for sijnple assault as he hold an 
out and out acquittal at the cjid (»f the first 
trial. 

There is considerable plau^Wlity -in this 
view. The Crown indecMl maintains that 
whatever the power of tlie Supreme Court 
; may be to sentence persons for simple assault, 
when aggravations sucli as those set forti» in f 
the first caTe have not been established in ^ 
evidence, the District Courts have no such 
power but must categorically acquit or convict 
the accused of th^ whole 'char<»e as laid in tlie 
information. I should be sorry to find that 
this is in reality the law of the Colony for it 
is very imjiortant that District Courts as well 
as the Supreme Court should be entitled to 
find a charge established without the aggra- 
vations and at once proceed to judgment ac- 
cording to the real justice of the case, and 
without the delay and expense of a new trial. 
In the present case I do not find it necessary 
to say anything to thtow doubts on the Dis- 
trict Magistrate's poMrer of so acting when the 
occasion arises, — for I do not think that the , 
contention of the Appellant in this part of tfie.^ 
case can be listêiled to, in the peculiar dr* ' 
cam»taiices whidipt^sent themselves here for' 
consid^mtion. In the first Oaée, it must be : 
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.jl^MinlMid th«t tfa« D/ow Appelbnt contended 
jintEsucqeM, that he was entitled to a com- 
]^etê acquittal from the whole casej and could 

ft he competently convicted and punished for ' 
âple assault as the whole charge including 
e aggravations laid in the Information was 
Jl^t ^Hpported by th^ evidence. In the present 
^lise am before the same District C'Ourt^ he . 
has argued directly the reverse» contending 
that he could have been competently convicted 
1^^ sentenced under the first information that 
^e ought to have been so convicted and 
punished, and that on this groudd he is en«* 
titled in the present case to be at anc<! ac- 
quitted. In this way, by a sort of juiidical 
Juggle^ and by blowing hot and cold, to use a 
common expression (as suits his convenience) 
.tne Appellant attempts to escape all farther 
enquiry into the truth of the charge preferred 
against him. This cannot be permitted. The 
case, I think, comes within the 'maxim alleaans 
contiiirici non est audiendtut. The Appellant 
having grained an advantage by a certain plea 
in the first case, is hot entitled to maintain 
{be precisely opposite argument in the hope of 
benefiting himself in the second. I cannot 
therefore give elBfCt to the setond ground of 
Appeal, 



S.. As to the third plea raising the.ouMion 
of the amount of punishment, 1 think it is 
clearly established that in the whole affair the 
Appellant w^as the aggressor. The dispute 
arosa about a case before the Stipendiary 
Magistrate of a boy who left the service of 
Lelong to go into the Appellant's employment. 
It was the Appellant who began the mischief 
by the use of abusive and injurious words and 
tjhis he followed up by attacking Lelong with 
his fists. It is true that his opponent «net 
his iniurious expressions by similar abuse, 
and when he was struck by Uie Appellant, he 
defended himseif in the same way as he was 
assaulted viz. ^ith his figts. Lelong had the 
worst of the scuffle. He got a cut on his head 
^ caused by h^ falling on a stone, and had 
several contusions and cuts on his face. The 
Medical man who examined him sajs that 
the injuries received by him were followed by no 
illness or serious consequences but he did not 
visit Lelong until nearly a week after thg fray. 
The Ap{}ellant received a blow in the face 
and had his clothes torn. 



^It is plain that in such a case i»" party who 
hjss behaved himself in thç way ^e Appellant 
1^ done, must be punished and severely 
j^inished* "^ 

. jj^pbfmff. at the ciijcnmstasdces generally aiid , 
qpEhcuIirlyalt theiiiAeliluU this, grave outfit 
f|sw cof^mitteiêi^ 'v^iùdu the preciçLCts of -a 



Com of Justiee; I do joot IM Biyself talted 
upon to interfere with the Judgment of the 
IXstrict Maffistrate. 



Tde Appeal will therefore be and is here^ 
by dismissed with Cost*.' ' 



ftUPRBHB COURT. 



TiTRB LIQT7IDB,«^tGBMB]IT PAR DÉFAtT 
FAUTE DE CX>NCLtIBB', — SA DURÉE. 



Unjuàement par défaut faute de ttmdurè est 
asêimilé a un jugement contradictoire^ qm 
contrairesnent au Jugement ordùuiire pat 
défaut contre une partie qui n^avait poê 
fait de compattUitm, dtmanae a être e x ée ui i 
dans les six mois. — La loi met le jugement 
par défaut faute de conclure sur le mim9 
pied qu*un jugement contradictoire 8f ilpeut 
itte exécuté dans Uê êremie ans. 



Seizûbeqv RBiiT,** Action ihVmA'nitnWnsf- 
oF Liquid title,-^Judomekt bt vvifMùvi 

FAUTE HB CONCLURE — DURATION T9ERlt«P. 



A Judgment bg default faute de conclure, tis 
assimilated to a contradictory jidgmmi 
which unlike the odmrnen JudgmesU iy 
default given against one who neter 
any appearance whatever, required an 
ecution within the eix.monihs ^ b^t by ttw 
is put oH) a par wiih a contradictory juey* 
ment and. may be executed at any.iimIlÊ 
toithin thirty years. 



LËGUEN & WIFE & 0Rs,~PlaintiA. 

versus 

ROCH CHARLES BUTTIÉ the father, 

— Defendant. 

Before 

His Honor N* G. Bbstbl, Fist PuisM Jad^i, 
His Honor J. Gorrie, second Puisne Jildg«. 



L. RomLLARD^-^Counsél for Phdntifii. 
L. WoRHNiTZ, — Attorney for Plaintifiu 

O. RiTT£R,—UefondantV Attorney, ^{daaità 
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COiaHY (XF IfAIIKITIUS. 



jMM Jhdff im. 



T|iè Plaintiffs alleging theiiiseKea to be 
creditors of the Defendant seized m the hands 
of Donald de Rochecouste the lessee of thirty 
ijCaes of land or t hereabouts the rent due' by de 
Bpchecouste for the use of the said thirty 
a^s of land of which the Defendant has the 
usufruct 

On bcjng called to show cause at cl^ambers 
against the validity of the said attachment, 
^astellier for Qnttie the Defendant objeoted 
to the validation prayed ibr. ^ Whereupon 
pili:tie8 w^re referred to the Court* 

On the day the objection was heard in 
Court ChasteUier stated that the rent seL^ 
hftd been previouslv attached in the bamls 
pi de Rodiecou^teby ope Fonrose. Cazalens 
who bavii^g seixç4. %]ie lancl rented by de 
^qcheçoustD luul thereby seized the rent. He 
ar|g|Led however that th^ attachikient of plain- 
tjl^was bad in ^w having been Iai4 without 
Kpj liquid title and without any Judgea order 
to thi^t effect* ^ . 

The title set up in support of the attach- 
ment i« null apd voiil inlaw. * It was a judg« 
ment given, by default againat. Buttie^ whidi 
oyight to have bee^ executed within the six 
itf(mtbs (Rule .77). Not hfiYiiM| been so 
executed the judgment necessarily lapsed^ and 
cannot be available for the purpose of up- 
}iolding the attachment laid; 

»■ ■ . ' 

There being no Judge's Order authorizing 

the attachment of ihe monies in the hands of 

De Rochecouste it necessarily folloired that 

on this ground as well as the one above stated 

the Attachment must be annulled and set 

a«ide by the Gouit. 

' Ronillard for Plaintifi denied the inference 
drawn by ChasteUier and contended on the 
strength of the text of Rule 77 that the judg- 
iQent obtained against Buttié was not such a 
judft^meut by default which required for the 
maintenance of its existence, execution within 
the six months. It was in truth a judgment 
by default in so far as that B;ittié had not filed 
his plea at the Registry within the time re- 
quired. But on the service of the Rule calling 
upon him to shew cause why judgmentshould 
* not be sig9<^d against him for want of a plea. 
Buttié applied and obtained from the Court 
leave to file a plea within a certain delay. 
Nqt leaving ^vailed himself of the leave gran t« 
ed hin^') judgment was signed .^gainst him. 
This judgment though by default, has never- 
tbelese. the force of a fiusd judgment. 



,dë^^lt .was ^îjrçn agfiimft.oi^e w^Q^ h^i 
jkq^tw^^tfon, h]^,§n Attomay who 
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had instructed Cominl to move ibr leave -to 
Butlié to file his plcf . The judgment!^ aa^> 
given is one which iti our Colonial priictice is 
styled : Jugement par défaut, faute de «en* ^ 
cbireé Such a judgment is assimilated to a ' 
contradictory judj^ent, which unlike^ the * 
common judgment by default ^lyen against 
one who never entered any appearance what^ 
ever required, no execution within the six 
months, but by larw is put on a par with • - 
contradictory ju'lgment/ and may be cxeeu^ • 
ted at any time within thirty years. 



Rule 77 far from militating against this * 
view of the law is in sujfbort of it. It ia 
thus worded '' whenever sucm judgment shalb 
*^. have been given or order made on default 
'* without appearance, a any proceedings equi* 
** valent thereto^ such judgment shall not lie * 
" susceptible of opposition &c.y and the levy 
** must be made within six months, from the 
date of the judgment failing which such 
judgment shall cease to have effect " Id 
order that the judgment should be bydeftmlt 
there must not only be twajwearanee, hnt 
also no proceedings sfui^atent thereto. 






True it is that Buttié did not originally 
appear to the action, in as niuch as he had 
not ^ed his plea at tSe Registry withm the 
five days from the service of the declaration 
(Rule 20.) 



But on the service of the Rule nisi délite- 
red \xj the Registrar (Rule 21) Buttié moved 
the Court by Counsel who must have been 
necessarily instructed by an attorney retained 
by, Buttle for leave to file his plea. To^ do all 
thft| he must necessarily have appeared in 
Court if not in his gwn.pi>)per person at loast 
by attorney* 

•I 

If this motion of hb in Court bo.^o appea* 
ranàe surely it is at least a proceedvig equi" 
valent thereto. « 

If so the judgment is one not by default, 
but after appearance and contsadictory, re- 
quiring therefore no execution within six 
months. It could not lapse but was in full . 
force when the attachment was laid, and will ; 
continue so for thirty yeais and like any other 
contradictory judgment to which it must be 
assimilated tt> all intens and purposes for the 
reasons abo^e stated. 

JUDGMENT. r 

• 

This is we believe the first time that the I 
qiies^Q nair before the Cdiirt biskech moo»*> 
t^ sisM^. the promulgation of mir Rules otf^ 
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. Its importanoe must nbt be underrated. ' If 
ike judgment be by default of caurse uheral*^ 
tachment cannot atand. But if .thé judgment 
be one of the class of judgments known in 
onir colonial practice under the denomination 
o( judgment ày default faute de candure^ 
this Hind of judgment being on a par with a - 
contradictory judgraeat» may, as such, he 
executed at any time as all contradtotory 
judgments (viz :) within thirtjr years from the' 
date thei^f . In this case the plaintiff wonlil 
have a sufficient title for the validity of the' 
attachment. 

jks justly observed by Rouillard, Buttié not 
having âled his jrtea, M'ithin the five days in 
answer to tho deôlaration served u{>on him 
is lo be considered not to have appeared, but 
on the service of the rule nisi he appeared in 
Court, made a motion by Counsel who must 
iiecossarily have been instructed by an Attor- 
iicry itJtainçd by Buttié for leave to file a plea 
within a certain time. Buttié had thcn'fuU 
knowledge of the demand directed against 
«him, and might have avaifed hiinself of the 
delay granted him to file, any defence he 
ini^ht have to urged against such demand. 
His having filed no defijuce was not the result 
of his ignorance of the existence of the de- 
mand made against him. Can he or ought 
he to be allowed by his laches to curtail the 
lights of plaintiffs, hy re<lucing a contradic- 
tory jiidgrnent to the level of a mere judgment 

bv default ! 

» • * 

An ordinary jmlgment by default is one in 
which no appearance of any kind has been* 
entered, in which case it is absolutely requi- 
site for its producing its<x effect that the judg- 
ment so given should be brought withm six 
months to the knowledge of the defaulter by 
a levy of his goods and chattels bv an officer 
of the Court specially to be appointed hy the 
latter, therely to make sure that the defaulter 
has been made aware of tlie proceedings had 
against him and to place him in a ^tosition to 
pvotce^t himself against any illegal measures 
which may have been, or which might here- 
after be taken against him. 

This is the only reason why the law requires 
that the judgment by default shall he execu- 
ted within six months; ' 

But this reason dors not apply to a judg- 
ment by default fattte de conclure. The de- 
fendant has appeared and obtained an exten- 
aion of time to file a defence to the action of 
' which he had had due notice. He did not 
choose to avail himself of the time so granted 
'Ixim for the purpose. The inference to be 
drawn from ms silence is that he had no 
'^lefenoe t6 urge, and the judgment given in 
" ^is absence, may very rightly be put on a 



level with a cotit radie tory judgment and majr 
be executed like all other contradictory judg* 
mento'atatiy time within -thirty years from 
its date. 

ft 

The ctesfruction pat by ^aintiff upon i^ 
wording of Rule 77 would render it nugiitoiy/ 
The rule requires that no appearanee^ ùt any 
proceeding equivaletit thereto should have beeft 
made or taken to empower the (Jourt to deal 
with any case hy default. What proceeding 
•is more equitahnt to an' appearance than tlve^ 
confing of' a defendant înto (jourt moving by 
Counsel wistructed by an nttorney retained bf 
tlie defendant for an extension of tihie for* 
the purpose of filing iiis plea to the action, 

To do so' he must hâve received a copy of' 
the dcmfand. Heleriew what was'demanded 
of him, and if he did not avail himself of 
the leave granted, he had but himself to bla- 
me and must bear the eonsequenees of hi^ 
own laches, one of wliichisthatthe judgirTenf 
given is in law not a judgîuent by default/ 
but one faute de conclure by the Attorney, 
Slid as such equal in its duration and effectif' 
to a contradictory judgment (viz :) SO^years. 

The plaintiff having therefore a good title 
for laying the attachment,* we sliall and do 
therefore declare the attachment so laid b^' 
them good and vnlid withouWcosts this being 
the fii^t time the poiht now decided by the'* 
Court having been taken. 



BAIL COURT. 



Contract, — Viol An on dk 
Dommages,— Prktj Vf s. 



CoKTKACT,— ' 



Circonstances dans fesqaelles il a été dédié, 
qu^une pereonne qut avait entrepris de 
réparer une maison jtour' un prix convenu ] 
au contrat, mats qui avait été empêchée 
sans cause suffisante, par ceHé qui remplo- 
yait, iP exécuter ce contrat, avait droit an 
prix du ir avail faU^ et à des dr mmagst-] 
fuférêts. 



Contract ,-*Breach of Coxtract,^— Da-' 
mages,~Evidenck: 



drcumetainees in which a pàrttf und^takinf 
to repair a Hûiee far a ^O^ateâ pfiSé* 
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and who was, wiihout sufficient cause pré-- 
4jented by. his employer XiQm compltting the 
contract y was found intttled to the price of 
the work done and to Damage^ . 



i^IICHEL,— Plaintiff. 



versus 



ROHAN,— Defendant. 



Before 

His Honor Sir C Fahquhar Shand Ki^ight 

Chief JusClce, 



G. GiriBERT, — Of Counsel for Plaintiff. 
A, Piston*, — Plaintiff's Attorney. 

E. Pellereau, — Of Counsel Defendant. 
A.rRoHAN, — Defciidaat's Attorney. 



19/A July 1871. 

tn this case the pkint set forth that *' by a 
'' deed under private signatures dated 13th 
" November last-, it was convonanted between 
" the Defendant and the Plaintiff'' that the 
Plaintiff should mak^ for the account of 
the Defendant to a house situate in David 
street, and belonging to several chinamen, 
certain repairs : viz. all the repairs which the 
said house was then wanting. 

That it was further agreed, thaf the Defen- 
dant should furnish the wood necessary for such 
repairs and should pay the price of the repairs, 
at the rate of four cents of a dollar ibr each 
foot of plank, or piece of wood repaired. 

• 

That the Plaintiff in execution of the 
agreement immediately set to work and con- 
tinued the repairs up to ?9th November }n a 
fair workman like manner selon la règle de 
VarL 

That on that day in the morning when the 
Plaintiff and his workmen arrived at the 
house to continue the repairs, the Defendant 
prerented the Plaintiff and his workmen to 
set themselves to work. 

That altho' summoned by the Plaintiff, to 
"illow him and his workmen tOx continue the 
repairs, the Defendant has always prevented 
them 80 to do. ' 



That those facts constitute à breach of the 
conti:act entered into between parties. 

Tliat the Defendant is duo to^ the Plaintiff 
the sum of seventy five dollars for balance of 
the work already done to the said house, and 
that if the Plaintiff had been allowed to com- 
plete the repairs he would have realized a 
benefit of four hundred dollars. 

The Defendant was therefore sujnmoned to 
shew cause why Judgment should not be 
given against him for tlie aforesaid sums of 
seventy five dollars for work and labor done 
and of four hundred dollars «for damages. 

The defence was that the work performed 
by the Plaintiff was badly done, that he 
refused to follow the dirrcrion« of the Defen- 
dant in the order of executing the different 
portions of the work, and that therefore he 
was dismissed from the work. 

The parties themselves and a number of 
witnesses on both sides were lieard in Court 
after a careful consideratioîi of all the evidence, 
I am satisfied that the Plaintiff is entitled to 
succeed, to a modified extent, in this action , 
but not to receive all he asks for. — It is 
established by the proof that the Defendant and 
certain parties interested in the building. China- 
men, were constantly on the premises during, 
the operations of the plaintiff, saw all that 
was going on and never expressed any serious 
dissatisfaction with the repairs executed by 
the Plaintiff, till he had worked on the pre- 
mises for a period of between ft and 3 weeks. 

The Defendant then foun»!: fault with some 
of the old boarding having been replaced by 
the Plaintiff without being freshly cut and 
neatly adjusted ; he complained that he was 
paying too high a price to the Plaintiff and 
ordered him to cease proceeding with the Job. 

/ 1 do- not find that the defendant on the 
evidence adduced, can justify those procee- 
dings. If he was really satisfied that the 
Plaintiffs' work, did not come up to what he^- 
was. entitled, to look for under thé contract, 
he should have got the building in the regu- 
lar way examined by neutral experts and not 
taken the matter as he did very much in his 
own hands. He was not entitled with impu- 
nity to deal with the plaintiff in the abrupt 
manner which he adopted. 

The circumstances did not warrant the con- 
duct of the Defendant. 

Of the price of the work actually comple- 
ted by the Plaintiff, there remained due to 
him at the time he was made to cease work- 
ing tbe sum of $ 42.12. 
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It is not easy to fix what damages the 
plaintiff has sustained by the conduct of the 
defendant, as the profit under such contracts 
seems, according to the evidence of different 
witnesses to vary very much. A slump price 
per foot was to be paid, overhead, while the 
witnesses inform us that some parts of the 
work cost much more than others and taken 
bj^themselvcs would' give little or no profit. 

On the whole, I think the plaintiff will be 

* properly remunerafed by being allowed $,130 

• m addition to the above sum of $ 42.72. For 
the aggregate amount viz : $ 172.72 Judg- 
ment is now given in the Plaintiff's favor 
with costs. 



MAURITIUS SUPREME COURT. 



Notary, — Cession of account for husiness^ hy 
a t^otary after he has ceased to exercise 
his profession. Claim of the account by (he 
cessioîiary. Privilège of Notaries to re- 
cover their accounts. The debt incurred 
for the ^preparation of deeds connected ioith 
a sale payable by the purchaser under Art, 
1593 C. C, and not by (he seller. Solidarity 
of the buyer and seller with regard to the 
Notary, Account cannot be claimed but by 
the successor of a Notary,* Cade Decaen, 
Notary^s Ordinance Arts. 48 and 49. No- 
vation, Long delay. 



As a general rule every right in commercio is 
capable of being assigned to a third party ^ 
and according to the liberal aim and genius 
of (he Civil Code^ the accessories are usual- 
I y held to go with the principal, 

s 

The mfre-fact that the notary ceased to. be a 
notary before he conveyed his right to the 
claimant makes no material difference in 
the application of the }qw. 

In questions between buyer and seller, tKe ex- 
pense of the deed of sale falls on the pur- 
chaser, but in this case the claim »t that of 
the notary employed by the parties to the 
sale and prima facie, at lease both are li- 
able to the notary, leaving them to settle the 
matter between themselves, in terms of law. 

It does not appear that in the present case a 
novation at law has taken place, the facts 
do not warrant the conclusion that all re- 
course by the creditor was abandonned as 
against the present defendant, and that the 
late Pierre Philippe was adopted as the 



^sole and only debtor. It will be remarked 
that both parties were originally equally 
bound in solido, their liability was joint and 
sevefal ; the authorities on tihe point, that 
both parties to a deed are solidarity liable 
to the notary who draws it up, are over- 
whelming. 

The lapse of time before the suit tças insti- 
tuted is a feature is this case. And had this 
been a question of cautionry, the argument 
of the Defendant that owing to the delay 
in insisting for payment the security had^ 
lost ej^eetual recourse against the principal, 
would have been worthy of more attention, 
but as the case standi it cannot liberate 
the Defendant. 



Notaire, — Cession de compte pour travail fait 
par un Notaire après qu*il a cessé d^exercer 
saprofession, Béclamatiofi du compte par 
le cessionnaire. Privilège des Notaires pour 
recouvrer leurs comptes. La dette encourue 
pour la rédaction des actes de vente est pa- 
yable par V acheteur et non par le vendeur. 
Art. 1593. Code Civil, Solidarité du ven- 
deur et de r acheteur vis-à-vis du notaire. 
Le compte ne peut-être réclamé que par le 
successeur du Notaire. Code Decaen, Or- 
donnance sur les Notaires Art. 48 et 49. 
Novation. Long délai. 



En règle générale tout droit dans le commerce, 
peut être transféré à vn tiers, et daprès le 
but libéral et le génie du Code Civil les ac- 
Cessoirs suivent toujours le principal. 

Le fait seul qu*un notaire a cessé d'être no- 
taire avant d'avoir transféré ses droits au 
plaignant, ne cause pas de différence maté^ 
rielle dans Vapplication de la loi. 

Dans les questions- entre vendeur et acheteur 
les frais de Facte de vente sont supportés 
par l'acheteur, mais dans cette affaire la 

. réclamation est celle du notaire employé par 
les parties à la vente, et de prime abord, du 
moins, toutes deux sontfesponsablestis-i- 
vis du notaire, à elles à s'arranger entre 
elles, suivant la loi. . 

n ne paraît pas que dans cette affaire Pon 
ait fait une novation en droit, les faits n*a- 
mènent pas à la conclusion que le créancier 
ait abandonné tout recours contre le défen- 
deur actuel, et que feu Pierre ^Philippe ait 
été adopté comme seul et unique créancier. 
L'on remarquera qu'originairement les deux 
parties étaient, solidairement responsablee 
leur responsabilité était tout à la fois une 



I8T2.] 



COURTS OF MAURITIUS. 



59 



et indûihihle. Les auforifés sur ce point ^ 
qtfe, Its deux parties a un acte sont joli- 
dairement responsables tis-à-vis du notaire 
gui a fait Pacte, sont nombreuse. 

Un des caractères particuliers de cette araire, 
€*eit le laps de temps qui s* est écoulé avint 
que Paction ne soit enifée. Et s*il avait été 
question de garantie on aurait pu certaine- 
ment porter ati9ntion à Pargument du dé-^ 
fendeur qui désait que tu le délai qui s^é- 
tait écoulé avant de demander le paiement. 

. Celui qui avait garanti avait perdu tout rc- 
courSy contre le principal, mais dans Pdf- 
faire telle qv^elle est, cet argument ne peut 
libérer le défendeur. 



Before : 

HÎ8 Honor The Chief Justice, 
SirO. Farqtjhae Shan d,^ Knight. 



RAYEROUX,— Plaintiff, 



versus 



LECOURT 1)E BILLOT,— Defendant. 



G. GuiBER'f, — Of Counsel for Plaintiff, 

J. GuiBRRT, — Attorney for the sam^. 

N. Arnaud^ — Counsel & Attorpey for ihe- 

Defendant) 



nth July 1872; 

This was an application for summary 
process to enforce payment of the sum of 
$ 147.95 c. the alleged balance of an account 
for business, due originally to the Notary 
Ilerchenroder duly taxed by the Chamber 
of Notaries and the Master of this Court and 
assigned by the Notary to the Plaintiff. 

Several preliminary objections to the 
demand were stated in the outset by the 
Befendant. 

lo. It was argued that the sum even if 
still owing, could hot be recoveredin the special 
way open to fiotaries, as they alone were per- 
sonally privileged to recover their accounts by 
snnimar} process, and at all events, jn the 
present case, a summary recovery would not 
1)6 open to the claimant as the cedent the 
original creditor hcjd ceased to be a Notary 
before the Cession. 



2o. That the account having been incurred 
for the preparation of deeds connected with a 
sale, is payable under C. C. 1693, by tlie pur- 
chaser, and not by the seller, against whom 
the demand is now preferred. 

So. The Notary handed over all his papers 
to Mr. Gimel, his successor and we must 
assume that this claim went with the papers ; 
The debt can only be received, if due, by 
Gimel, who in law, replaces his predecessor. 
— Code De Caen, Notarys Ord : Arts : 48. 49 : — 



THE COURT. 



The question in the first objection does not 
in the present case come before the Court, for 
the first time» — In the case of Mariette versus 
Senèque 14th May 1862. 2. Piston page 57 
the Court sustained the title of an assignee tq 
recover summarily an account due to a Notary 
for professional services.— On that occasion we 
said " As a general rule every right, in Com- 
** mercio, is capable of being assigned to a third 
*' party, and according to the liberal Aim and 
*' genious of tlie Civil Code, the accessories 
** are usually held to go with the principal. 
*^ Thus by Art : 1692 it is said. La vente ou 
'' cession d'une créance comprends les acces- 
soires de la créance telsque caution, privilè- 
ge et hypothèque, and by the Art : Ml 2 
'^ the assignees of all debts, to which certain 
'' very important special - rights or privileges 
** are given bv law, are declared to stand in 
" the shoes of the assignors, and to enjoy all 
" their rights, (les cessionnaires de ces diver- 
ses créances privilégiées exercent tous les 
même droits, que les cédants, en leur lieu 
et place '* — 



i€ 
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I think that that case was well, decided 
and tjiat the principles of the decision are 
applicable to the question now before met» 
The mere fact that the Notary ceased to be a 
Notary in the present case before he conveyed 
his right to the claimant makes no material 
difference in the application of the law.— 7This 
view is confirmed by the cases reported in 
Sir«y 44. 1. 502-and 54. 2, 247. 

2o. As to the 2nd objection tbe article of 
the Code quoted establishes that in a question 
between buyer and seller, the expense of the 
deeds of sale fall on the purchaser but in this 
case the claim is that of the Notary employed 
by the parties to the sale, and prima facte at 
least, both are liable to the Notary, leaving 
them to settle the matter between themselves 
in terms of law. 

3o. Mr. Gimcl has deponed on oath that he 
never heard any thing of the debt ia question^ 
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that he only received hi^Winutes of Office 
from Mr. Herchenroder and nothing else.— 
This plea must therefore be also repelled. 

• « « 

• 

The Court wîU be rea<ly to hear wliat 
parties may have to say on ilie merits at an 
early sittiogj all questions of costs reserved. - 

THE COURT. 

This case has now been very fully discussed 
on the merits. — The main 'dafence is based on 
the evidence said to be afforded by some docu-* 
ments submitted to the Court The first is 
entitled : *'. Etat des frais et honoraires dus à 
*' l'Etude de Mr, Liais Herchenroder, Notaire 
" par Mr. Pierre Plîilippe." Philippe was 
the person^ who bought the subjects from . 
Lecourt de BiUot in connection with which 
sale the business account was incurred to the 
Notary, the unpaid balance of which is the 
subject of the present demand, the defen- 
dant it will be remembered, was the seller on 
that occasion. 

This Bill of Costs contained charges for 
Tarious other pieces of business performed by 
the Notary fcr Philippe during the period ex- 
tending from 22nd June 1858 to 80th Decem- 
ber 1869, alnd amounted altogether to the 
sum of £309 or $ 1546.20 c— The entry of 
eosts for the particular sale ftoni Lrcourt de 
Billot to Philippe was dated 17th February 
186i^. - ' 

The amount was $ 147.95 c. — To account 
of the Bill of Costs generally the sum of 
](660 had been paid leuving a balance of 
^ 882.20 c— At the foot of the account there 
appeared the following cession and acceptance 
'* Je soussigné déclare* céder et transporter a 
^' Monsieur A. Rayeroux, le montant .du 
" présent, état de frais s'elevaut à la«omme 
" de huit cent quatre-vingt dix piastres et 
*' vingt centièmes ; le présent transport est 
'^ fait pour me libérer envers lui de pareille 
" sosmie que je lui devais/'— 

Port Louis, 14 Juin 1860. 

(Signed) Lisis HERCHENRODER. 



ffC 



" Accepté à payer sauf erreur à Mr. Raye- 
roux et par portions* qui seront fixées entre 



'' nous." 



21 Juin 1860, 

(Signed) P.PHILIPPE. 

< 

This document was registered on 2ênà June 
1860. 

A separate *' état de frais " was produced, 
entitled '^ état des frais et Honoraires dûs soli- 



'* daîrement par 3tM« François Ferdinand 
" Lecourt de Billot et IMerre PliilippeaTétu' 
" de M. Lisis Herchenroder notaire," 

It contained pnly the entry of the sale of 
17th Februaiy 1659 and the above sum of» 
j^ 600 was admitted as received to account, 
leaving as unpaid the. sum of $ 147.96 the 
amount now sued for. The last, account was 
taxed by the chamber of notaries on Slst 
April 1860 and registered on 4th Ap*il 1872. 
on 6xh April 187SJ — the notary Herchenroder 
assigned this account to the Plaintiff on pay 
ment to him as the writing bears of the 
whole amount due. •* 

In this position of matters, the defendant 
pleaded that onHhe facts now established, the 
plaintiff had adopted, Philippe as his sole and 
only debtor ; that there was here a case of 
novati(m, whereby the defendant must be held 
to be liberated from all claims and Snd th&t, 
at all events, the demand for payment having 
been so long delayed, ought not noiV to be 
admitted as Philippe had in the interval died 
insolvent and all recourse against him as the 
primary debtor had been lost to the defen- 
dant through tfat! laches of the Plaintiff. 

And Srd. The double cession or assignation 
threw an air of doubt and suspicion on the 
whole case. 

To take .the latter argument^ of the defen- 
dant, first the double cession or assignation, 
* by the notary to the Plaintiff which we find 
here is no doubt unusual, but in the peculiar 
circumstances whiôh occurred in this case such 
a double transfer can scarcely be wondered at 
Pierre Philippe having died in such circums-* 
tances as prevented the chance, of rÀ;overing 
the debt m>m his Estate, and the first cession 
not having resulted in payment to the Plain- 
tiff the second cession fot the special business 
account was made in a 6e|}arate form, was 
taxed by the competent authority, and is now 
used aâ the basis of a demand against the pre- 
sent defendant whose separate and personal 
liability to pay the amount «is the question 
before the Court. 

The plea of novation w^s very anxiously 
pleaded b^ the Defendant and su[^orted by 
tf very copious citation of authorities.—- Nova- 
tion, as we all know can never be presumed 
C. C. Art. 1273 but I quite concur with the 
authorities referred to by the Defendant that 
it may exist in law when the circumstance a 
clearly show the intention of parties, altho^ 
the term itself has not. been employed. ~ 

'The word novation is not a sacramental 
one. — This doctrine is I think well stated 
by Pothier in the 'following words i *J Nous 
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*^ ne tloas sommj^s pas néanmoins attachés 
" dans notre jurisprudence, d^une manière 
*' tellement littérale à cette loi, qu'il faille 
** toujours que le créancier déclare en termes 
précis et formels qu'il entend faire novation 
il suffit que de quelque manière que ce soit, 
*^ sa volonté de faire novation paraisse si eyi- 
*' dente, qu'elle ne puisse être révoquée en 
" en doute, c'est ce qu'établit Dargentré, sur ' 
*' l'Article HtlS de lancienne coutume de Bre- 
** t^gne.*'-rTlie observations of Durantonare 
to the same effect. ** Comme la novation a 
" pour effet d^éteindre la dette, et par cela 
même les privilèges et les hypothèques qui 
j sont attachés, et de libérer les cautions, 
*' elle ne se presume point, il faut que la ' 
■' volonté de l'opérer résulte clairement de . 
" Tffcte. 

^ ** Dans le droit romain antérieu;* a Justînien, 
** on était très fadle a. admettre la novation, 
** mais cet impereur décida, par ia loi dernière 
'* au Code tit : de novationibus, que désor- 
'* mais il n'y aurait novation qu'autant que les 
parties en seraient convenues expressément 
^isi ipsi speeialiler remiserint quidem 
** priorem obligadonem, et hcc expresserint 
" quod secumdanï ma gis pro antetioribus ele- 
'* girint. Toutefois l'on ne s'est pas rigou- 
" reusement attaché à la lettre de cette lai, ni 
*' dans notre ancienne jur^prudence, ni dans 
" le Code ; on s'est contenté d'établir en prin- 
" cîpê que la novation ne se presume pas, et • 
*' que Itntentîon de l'opérer doit résulter clai- 
" rement de l'acte. — C'est donc un point 
** laissé à la sagesse* du' juge, comme tout ce 
" qui cofiçerne ri.nterprétation des clause 
*' d'un contrat et l'intention qui les a dictées, 
** en sorte que sa decision sur ce point pouriait 
** bien être reformée en appel comme un mal 
"JM^^^, mais ^llen^ serait que difficilement 
'* l'objet d'une censure de la pi 
*' de cassation/* 



IC 



et 



part de la cour 



It does not appear to me that in the present 
case a novation in law has'taken placé. — 1 do 
not think that the facts warrant the conclusion 
that all recourse by tie Creditor was aban- 
done4 as. aganist tlje present Defendant, and 
that the late Pierre Philfppe was adopted as 
the. sole and only debtor. -^-It will be remarked 
that both parties were originally bound 
in solido their liability were joint und 
several. The authorities on the point that both 
parties to a deed are solidarily liable* to the 
notary who draws it up, are overwhelming. 
Sirey Code Annoté ad. Art 1202 No. 22. 
The receipt accordingly of part of the sum 
due from one of the two cannot fibera'te the 
other party indeed unleôs, there was a clear 
giving up and abandonmend of all claims 
aeainst him, it is a favorable circun;istance for 
mm^faat part of the money has been received 
f. om the other debtor^ for the liability for 



rily 



payment of the whole which 
beiU upon the defendant is thus 
so far diminished. 



The lapse of time before this suit was, itrs- 
tituted is a feature in the case, to which the 
Bespondant naturally enough directed the 
attention of the Court, and hac} thrsr been a 
question of Caiitionry the argument of the 
defendant, that owing to the delay in insfsting 
for payment, the security had lost effectual 
recourse against the principal^' . would liaise 
been worthy of more attention, 6. C. U08*7, 
but as the case stands it ôaiinot liberate the 

' Defendant. At the same tiipe the long delay 
not having bfeen entirely explained by the 

. Plaintiff, I shall only allow, him half of his 
taxed costs. 

Judgment (or Plaintiff wuh\costs to extent 
of one hall as they shall be taxed by the 
Master. 
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Provision granfed b'y children to their father. 
Alienation thereof by the father in favour 
of his creditors. 



Provision faite par des enfants à leur père 
Celui-ci f eut-il en disposer en faveur de 
ses créanciers ? 



Before : " 

His Honor the Chief JrDOE, 

and . . , . 

The Hon. Mr. Justice Gorrte. 



J. MERCIER, -Plaintiff/ 

versus. 

R. C. BtJTTIÊ,— Defendant. 



E. Pelt.ereau, — Of Counsel for Plaintiff. 

J. Mercier, — Attorney for the same. 

« > 

P. L. Chastellier, — Of Counsel for Defen- 
A. J. Colin,— -Attorney for the same, [dant 
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We have found siome difScuHy in arrîvîiip: 

at a decision in this case.. There are points [ 

in it which appear to us to be atteiidea with | 

,çqniai(^^i:able nicety, we allude ^pjirfiç^lariy toi 

the. questions, lo. Whether the provision : 

granted by h^s c)iil(lrenin favor oif Mr/Ï3îittîé, » 

Vas of. suck a. nature, as not to be, alienalile • 

, ex disposibleby bini'in favor of ilepsra. Fon- 

. taihe ani Smita prpfhis^ creditors, and Si^dly,; 

^ assuQiing, th^t be b^ ppiyer m la^ to alienate { 

, ihij3 ç|:^;vWon> wbpther what be actirâllyj4id 

in ioin^na in the de^d to Messris.. Foritaijie , 

'j'aficfj Smith 'c^nd in ,]fiis je^sipns cert|ain [credi- • 

.. tor(^'j àn>bpnt to a. legal. tVansferçnce .of bis | 

/;TÎg^fS;to any 0.Ç tbosç pah^e^^^^ . . ' ] 

We now* order those points to be atg^çd | 
before the* Full Benc*h at the beginning of ' 
jiQ%t t^rm. In the meantime, the attaching • 
piarty^ Mr. Mercier will give formal notice of 
the suit to Messrs. Fontaine and Smith, and 
the person to whom Mr. Buttle ^granted 
cessions or conveyances of his rigiits in said 
provision^ that they may appear, and be heard 
for their iiiterest if so advised. All questions 
of costs reserved. 

The Case of Laurent versus But tie will 
abide the decision of the pr^esent case. 



MAURITIUS BAIL COUB.T. 



Appeal from a * Judgm j:nt of District ' 
Magistrate,— Jurisdiction of District 
Courts,— Claim with interests exceed- 
ing £50 — abandonment of interests,— ' 
Amendment. 



Looking to the large poioerg of amendment 
allowed to thé District Magistrate , lo the 
fact that the real question at issue was the 
principal sum ofî, 40, to which that of 
the interest toas suisidiart/y that there was 
nothing on the face of the plaint to show 
fhat the sum exceeded the limit of the 
Magistrate's Jurisdiction, and that imme* 
diately upoi^ the attention oj the Plaintif 
being drdxon to the result of such a calcu- 
lation and before the hearing he abandoned 
the interests entirety y 1 do not think the 
Magisirate ha^ exceeded his, powers, in al- 
lowing the abandonment and proceeding io 
adjudicate upon the substantive question^ at 
issuç. , , . 



Appel d'un. Jugement de Magistrat de 

] ' ,E|l9.TaJÇT,— Jy^RISWCJION I)ES.,(;opi^Tfl .1>E 

., ;,P^^TîiiçT,r-ïÇ.ÉqbAàATiQÇf A^VEP. lis'îcôiiôrs 

EXCÉDENT dC&Or-ABAIÏDON' DfiS.lNXÉJiLÊXS,^— 



;> ^. ; 



I 'i . » 



• , f 



: ^. 



Çqnsidércjflt ,les,grandspQfiPoirs^d*çmende^ent 

,.., qui jorit,: accordés.] ^^x. .^l^l^gxstraU, de 

jDi^'ipct^ .cojtsidiiraiit ' aussi ce fait que Je 

/ . débaï xpfio^^ip sur une Sionjkmeprincipale.de 

%iO/et\que la qnestion d'in(éréfs.,n\éUfit 

' ^qûe ^ec.qncfaire^/ ^yu'^rne rè^^rickitpa^^de^ la 



calcul il a abandonné les intérêts^, avant 
que la cause ait été entendue^ Je ne crois 
pas que le, Magistrat aiLe^çédéeespeusoits 
en qccordant r abandon des intérêts et ^em 
donnant Jugement sur la réclamation .de 
£40, • . ' .• . ' , 



Before : 
His Honor Mr.. Justice Gorrie. 



ÏOTJR^NpIS,— Appellant. 



versus. 



' DÊSIRÈ,^efendant; 



EuG. Desmarais, — Of Cofinsel for Apj^llaïit. 
'CoMARMOND,—* Attorney for the aame. 

. L. V. Del AFATEy-rQf Ççunselfoxllesponëani 
; P. I*. Lastelle,— ; Àttorpjey fyj:, tte, samq. 



^ • mthJtaûim. 

]' This is an appéaffrom a judgement of the. 
District Magistrate of* IfOrt: IpÇ>u^s^ ou the 
ground that he had no jurisdiction to try the 
cause. 



♦ . 



The plaint is for the recovery of a debt of 

two hundred dollars, constituted ,by a. ivrit- 

Jin^ dated 20th February .1861^ togetTier 

with interest tljqrèon at $ per oent from 20th 

February 1867; . ' [ . • ' 

After the cai^e was. ^ called^ iu Ccxurt^^fid 
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cotr^p^^F.^CAPîiiTîps. 
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objected to the jurisdiction of the Court ôn| 
the ground th«it the clajm .vrith in;tcrest. ex- ' 

^eeeawl fli& çtim ^ «' 50Sfrhilih''il the liiitit of. 

• IWMâilîWraUî 'JuriSafction'. '■'•••■•:' j 

Il <•(,'_ i ' t J • : J 



ill !» 



'■ J 



■t; 



I 



•' • • The ''CWfanèfel ; M' tYip' plaîritîfP ïheTeupon 

• ifbftlddtièd thè îi»ètcfet, ' nji^ moyeA 'foi juflç- ' 

tÎHif «r^rf^e^iitn^f fi^OOlpO onlj^.' This was 

"^aHoWcd^y the1lla^ffétate'an.d Jlidgmettt'Avàs * 

^*»W6 îttftlé ^Wot ' aabjited tu * Ibïs C'olony the 
later >irièiiÀiifetffci àtid rulei bf the County '; 
^ CduÂ' ^ctîcé ftf ' fiome ^WiieK teq^uvre M 
< kbandoniÀéntèr ôf 'daims 'ijl excéç^ of the ' 
*3Futiddlct(oii'td W nirf8e tn thé particnlais to 
çl)ëïi<mÎ8he* bj* thé PïaÎTttif knd seiVed wîth . 
*the.8ûttmi(Jilè. "The. Article îti ôur^dinance 
•WbftWSÎ'^hîfcH tteats ,ôf an ahàhdônment 
of excess vir : Atti 8T ' is the Bamè as §^ 63 of 
the 9 and 10 Vict. C, 95 .so, that so fv as 
tegàrds the analogy of English practice it 
'would be neces$ary to Coi^né ourselves to * 
-the cî^rKer caperf. : . t 

' 'Wtr hare however a provision (Article 8) 
-which was not contained in the statute just i 
cited' which allows parties, by consent tojgi^ * 
•jurisdiction py the Magistrate in claims above • 
"i6;50,'and in ordinary, questions involving the 
Jpfeadf want of jurisdiction the prînèîplé of ^ 
'tbcrBttglish eases'^which deal solely with the • 
-^vision^^bf g'ana 10' Vic", tf. 9S might fall 
tdbe notified' 'by à-consïdeiratioû. of this at- . 

'ticie;'* -"; ^ •* . ' ' 



such beifi^the-i^svlt -of ^ifv-ORr}^ulation the 
action tvJisfTi* inAi& 'nuWaM tfia^ the Magis- 
trate had no authority to entertain the cause 
even t© the extent of allowing the plaintiff 
to abandon any excess ef interest above the 



I think that the Ens^ish,casP8 upon«the 
stàkt^^Jïfffand IrThj; 6, 95 did not go this 
• length bttt-certaîijly àttdWd'an abandonment 
'^of^exicesk bèfc^ 'JlW&ttient 'wberi upon the 
'- réduit V)f*h àcc^rtfntîbè^'tfië iium due* was 
brought out as exceeding the £ ^0 which was 
then the County COiTrt limit. 



*'i 



'Î 1 T 



« ^. 



A 



• ■ The general ^riiitipb appeal^ . to' be 'that î 
*tTie Magistrate oiy^t not tb etitçrtain a, cause ' 
itt'whtcH the plahii; upon M race prays fdr . 
. Judgttlerit lA a grè^Éter éuin khan the law, has j 
ifi±èd for the ji^sdtctioti 6f the Magistrate. 



* « 



' J f\) 



• ' ■ - r 

' Iir this .case tJi? plaint' tvas fdr à pritipîpal ♦. 

•stitnbf ^U'atnaûnt less than the £ 50 w!hich ! 

«rthéf tîïè Kmit jdf ' thèf îMagistràté's jurisdîc- . 

Htott, a1idror*ïnïeré!rt ftn:\five Jreàrs, thè siipi j 
not being calculated, but "tnènély 'itMed ^is • 
something .depe^^ent qu, the Ju(lgment to be ! 

iftikéd^brf'tKe^yabétàiitivè 'p^rt'ôf tU plaint i 
for the principal sum. • " • ^ '■ '^^'^ - "' - ' ^ 

•t ..» »♦ 1 I 

- ' ÇRe-^Ve yë^ts arrears bf ititércjst at' 9 per 
^nV being added "to the orignal clarmf pf 
*«^4fttrfifa^'up the' sum îtt' whole to* iEM, . 
-aïiÇ^ûfe contention of the Appellant is that j 



Here the plaintiff, before hearing, not only 

• abandoned the sunr of £ 4 which was the 

excess above the limit of the Magistrates 

\ jartEKHclâm^ biU>4ie tilMrAdoned-^the iht^st 

'/altogether .and thia abandonment makes it 

• <^âInpQ6isiblQ fdi^ him .to daim it> hereafter. 



The Appellant aeeordingly comes to us in 
this position that he objects to a procedure by 
which his.'credito^' -has waivekl all claim for 
interest for five years. He does not offer to 
deposit the sum due to ) abide the issue of an 
action in the Supreme* Court, but takes his 
stand upon Ibe teohnical to'bjèction he has 
raised. 



On the question df jurisdiction I certainly 
think the Magistrate and the Magistrate's 
^/iGieûrto» who?, iewue- thp'fSiUntriônsooughtto'ibe 
very careful 'to Ijeep within Hhe limits of the 
pavers (^<|nferr^ iby Ae. • Oirdintnice,. but in 
the case beA>re m lôokingitoithe large powers 
of amendment allowed to the District Ms^- 
gistrate to the fact 4hat the real question at 
issue was the principal sum of £ 40 to which 
that of tke interest was «ubsediAry tb^^t thBre 
was nothipg pn the face. pf tlie j>laint.tio.shpw 
that the sum exceeded the limit of the Ma- 

^gjistrate^s juinsdiction^ «xkL>tha(. immediately 
upon ^^e.^ajijention, pf^ tbe^ plainitiff Jbefaig 
drawn l;o the result of such a calculation, and 
before the hearing, he abandoned the interest 
entirely, I do not think the Magistrate has 
exceeded ^i^ powers in allowing this aban- 
doûttieiit "kndr pi*o^eeding to adjudicate upon 
tl^e , substantive question , tit issue- ;vjz f the 
Wgftt of the nlaintilt to té'cover Àe principal 

• slim of £ 4o sued !for.' /I therefore dismiss 

* tjie appeal witli' costs: * ' ' : ' ' 



.- .; 



J -- 



Il ltd 



64 



DECISIONS OF THE 



[isii. 
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Illegal detention of land. Dahaobs. 



Deeds of sale. Tioo parties hate houghi the 
same piece of ground from i%oo different, 
vendors, QatdemctT and Ducray. vendors 
to be fTeadeauHire of the present Judgment. 



Détention illégale de teere. Dommages.' 



/ * 



A^teê de vente. Dmix personnes ont achèPi. le] 
même terrain de deux vendeurs différents,' 
iiqldemar et Duevay. Il faut donner ^ua:, 
vendeurs connaissance du présent jugement,' 



MARION,— Plaintiff. 

versus 
TYACK,— Defendant 



•Before : 

Hiê Honor Sir C. Farquha» Shand Knt., 

Chief Judge) «nd 

His Honor M. Justice N. G. BsstbIi 

l^irst Fuisne Judge. 



T. L. Jen^ëins,— Of Conneel for Plaintiff, 
F/SiMONBT,— Plaintiff's Aitotney. 

L. ftoTJiLLARD — Of Counsel for Defendant, 
J . PiioNÉGUY,— Defendant*» Attorney, 



%6th July 187». 

r 

In this. case thi? plaintiff alleging that be 
waa the lawful owner çf a piece of ground of 
one acre in extent with biiildingj and appurte 
nances thereon, situate at **'Napanon '* in the 
District of Savanne, sought judgment agninst 
the defendant as illegal y detaining the said 
lund and asked tbal-it ehould be awarded to 
him in property with the sum of £500 sterling 
a« damages for the alleged destruction of cer<« 
tain buildings on the land, with costs of suit. 



The defence was that the land in question 
was the' property of., tlie deiendani, not of (he 
Plaintiff. . • 

• . • * 

The facts and lUles. on which the. Plaintiff 
supported -his case, i^eite the follQwing :. He 
alleged that he^'bought the piece of ground in 
question» bounded as setforth.in his declaration 
from one Clement QalSefftar, by fin^ct under 
private signatures, duty registered ^)d. trans* 
cribed dated S4th Ocbbev 1870^ for tkîe priica 
of $ 500 paid Ca^h : that ihe s^id «Û^ldeviar 

bought the land from one, Alfred ,GMatf^9a/P<>* • 
cray by deed under private signatures dated 
the 18th July 1870, duhr registered and traùis- 
cribed ) that a popdifipô of, redemp^oa (o^<« 
xé) e&isting in sajd deind Jàià been , formally 
rpnounçtd by th^ sc^id Duicray ; that the.^aid 
Vendor Ducray : was. th^ owDer.of. the land, 
havit^g bought it éonli his lathep; MaraaiJfan 
iDucray, by an act under private signaturef, 
dated 1st March 1 866; ..duly regia^xered and 
deposited- among the Minutes of Nptary, Maji" 
quet, on Slst Mai^h of same year. 

It appeared that the said acre of ground 
was part of 20 acres bought by Ducray 
Senior from one Dubois and his wife, on I8th 
January 1824. The acre bought by Ducray 
Junior frt>m his father, had b*^n surveyed by 
Pnçtourel on 14th January 186^, In pietance 
of both vendor and purchaser. . . • - 

The plaintiff farther averred that the defen- 
dant» having purchased some land in tha 
neighbourhood,. Ual tken advantage of that 
occasion, unlawfully and wropgfuUy to leiae 
the iH-operty of the plaiatiff, iho' well Honw- 
ing that it did not belong to hi rn', the dsfen* 
dant had demolished the buildings thereofi 
causing him the serious loss above referied to. 

The defendant on the pther hand showed in 
evidence» that he had purchased on the 24th 
June 1869, fron^ the said Marie Jean Dwray 
and Miss Mary jnmby, as conjoint liferenten^ 
aud. Miss Virginie Ducray, Edouard Foiaqne 
and his wife duly autljorîz'^di Léonce Ducray, 
and the said Alfred Ducray, the two' last par-* 
ties as co-owners of the bare property; wlUrthe 
said Miss Tamby and Mr'f Fouque, the whole 
of the ground of 20 acres oiiginally bought by 
Ducray the f ith^r, in the year 1824, Apm 
Dubois and his wife. • 

■ 

The description of the subjects io the deed 
of sale wrfs as follows : 

'^ La propriété, possession et jouissance d*nne 
** .poni^on de terrain^ . habitation de 4a conte* 
" uance de vingt . arpq(^ eiiyiron, située eu 
** cette Ile au quartier de la Savanue, aans 
^* garantie de cette contenance, la difféienee ea 
''* plus oCl eu moins,, fut-elle de plus d*aa 
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** viDgtième/devant tourner na profit où aiv 
*' préjudice de Tacquereuri sans aucune recla<« 
V mation ou indçoinité de part ni d*autre.'* 






" La dite portion de terrain est bornée à 
l'Est par le grand Chrroin de Souillac^ au 
Sud par le Sifur Joseph Hérisson, ou autres 
*' personnes à ses droits, au Nord par Monsieur 
^^ Lacourtaudière ou autres à ses droits et à 
" rOuest par les sinnositea de la Rivière des 
••'Anguilles."^ 

** Sont compris dans la présente vente les 
" maisons bAliments et dépendance^ existant 
^' sur la dite portion de terrain ainsi que les 
^* bois, les plantations de cannes et autres 
" plantations qui s*y trouvent sans aucune 
** exception ni réserre." 

" Tel et en l'état que le tout se poorsoit, 
*' étend et comporte et 4ont il n'est pas fait 
" d'autre désignation, Tacquéretir déclarant 
^* bien connaître les lieux et en être satibfuit." 

*' I^ livraison du bois et des plantations, 
" aura lieu immédiatement et la livraison de la 
" maison, des b&timents et du jardin potager 
" aura lieu le trente Août prochain." 

* ' • 

^* Pour Monsieur Tyack jouir^ f lire et dis« 

" poser du tout comme de chose lui apparte- 

'* nant, en toute propriété, au moyen des 

présentes/' 



€t 



This deed naitated a sale for the price of 
$ 300, dated S7th March 1867, made by the 
said Marie Jean Gustave Ducray to the said 
"Alfred Ducray^ Virginie Ducray, Mrs« Fouque 
and Léonce Ducray of the bare property of 
the said subjects reserving the life rent of him« 
self and that of Miss Mary Tamby who lived 
with him. In this deed nothing was said of 
the sale of the one acre to Alfred Ducray in 
1864, and the description* of the subjects was 
admitted to be that of the gO acres bought, as 
we have seen from Dubois and wife in 1824. 

N.P. In this position of matters the defen- 
dant contended tlxat even, aseuming-the tryth of 
the whole of the plaintiffs statement, the latter 
could not succeed in his action as he, the de*- 
fendant, had a prior onerous conveyance flow* 
ing from the common vendor to both sides vii: 
Alfred Ducray — The defendant bought as we 
have seen in 1869, while the sale to the Plain- 
tiff's immediate vendor, Galdemar, was not 
till the year following viz: in 1870. To this 
the plaintiff answered that the acre in question 
could not be held to be included in the sAle to 
the defendant and others, in 1869, that he 
would shew by parole evidence that the facts 
were inconsistent with the supposition that it 
'was so included ; that Alfred Ducray in thift 
peed nflsrely intended to convey his undivided 



share of what remained of the SO acres, after 
deduction of the one acre to whi^h he held a 
separate and distinct tide, as w» have aheady 
seen from ^is futher in 1B64. 

Whatever the deciiiion of the Court may 
ultimately be as between the pres.'nt parties 
in all probability, the result will bear hard on 
one oroth^T of (hem. Both httve a/'parently 
purchased ihe plot of ground in question, and 
paid f ;r it. But they did not both buy directly 
and immediately from Alfred D j<ray — The 
defindant did so, but the pluiniilf aa we have 
speu bought from Clément Gald^rnnr, who in 
his turn hud bought fiom Alfiecl Ducray. 

We think it will be proper before giving judg« 
metit, that those two parties vitz : Clément 
Galdemar and Alfred Ducray be rnitde aware 
of the ^jresent suit', that if so advised, ibey may 
nH<ke such appearance for their interests, as 
they may deem proper* We then fore under' 
reservation of all rights of part ip8, or(?er the 
plaintiff to give formal notice i f ihvse proceed* 
ings to the above named perbons. 



SUPBEME COUET. 



Seizure of the rent of a land by Cazalens. 
ErasufB of the same at the mortgage office^ 
the title in vertue of tohirh it hud been taken 
being null. New seizure of the stme rent by 
the Heirs B^ët. Application for the trans- 
cription of the same at the mortgage office, 
opposition against the transcription, 

Cazalens, it appears, had obtained cgainnt 
Buttle the father^ ajudgmtnt for a certain 
. debt y subsequently shewn by certain interested 
parties or creditors of Buttii to have been 
a petitions one, and the judgment given in his 
favor, is therefore null and void. The sd- 
ture made in vertue of such judgment was 
rottenat its very root and must also be set 
aside. The new seizure of the Heirs Boét 
to be transcribed. The opposition of Caza^^ 
Jens is set aside. . - 



Saisie de loyers d'un terrain par Cazalens. 
Radiation de cette saisie au bureau des 
Hypothèques, le titre en eertu duquel elle 
avait été faite, devenant nul. Nouvelle saisie 
des min\ee loyers par le» Héritiers Boëi. 
^Application pour la transpription de cette 
"^nouvelle saisie. Opposition contre la trans» 
cription. 

Il paraît que Cazatens avait obtenu contre 
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Buiiiépii^e, un jugement pùwr unèdeite^ qui 
fut piN>uf)iê, par lês parties intéresiéee êu 
parles créanciers de Buitié, ne pas eœisterf et 
U Jugement f dotmé en sa faveur ^ est par eon" 
sequent nuL La saisie jaite en vertu de ce 
jugement est mauvaise et doit tomber. La 
nouvelle saisie faiie par les ^Héritiers Boët 
doit êfre transcrite ; l opposition de Catalensi 
à la transcription doit être f e/etée. 



HEIRS BOET,— Plaintiffs. 



versus 



CAZALENS & ORS.-^Defendàntl. 



Btfore: 

His Honor Mr. Justice NicHOLi.9 GustjLvb 

Restbl, Firet Puisne J udgp, and 
His Honor JoHK Gorrib> Second Piàisoe Judge 



L. KoufLLARD, — Of .Counsel for Plantiff. 
L. WoHRNiTZ, — Plaintiff*8 Attorney. 

E Pellfrbau,— Of Counsel «for Defendant^ 
£• LaurenXi — Defendant's Attorney. 



96th July 1S7S. 

Ati application wms tiMitfe at Cbaviben fer a 
8vittfiinY>n« ftgninst the defendants to i^bew cause 
Why the «PÎBure made at the request of Caza* 
lens and other defendants should not be erased 
from the Registers of the Conservator of Mort» 
gages of this island. 

On the return of the Snmmons on the S&th 
M^rch «Itimo default was rsoorded «gainst 
F«^f0Se OaBalens and in i >resenee'of 4he objeo- 
films of Chastellier for Buttié, the applicaiion 
'WIS Vefrrred to the Court where it was «rgued 
on the ^ud May last. 

On the calling of the 0^96 fbr trial, Chas- 
tellier informed the Court that he intended to 
t.ke no part in the argument about to take 
place between Rouiiiard for the hf^irs Boëte and 
Pellerevif] for «everiil creditors of Bottle* Aouii 
lard for the heirs Boëte the» ouened as follows. 

One Fonrose Caaalens a creditor of Buttié 
obtained judgment 4gmnst the latter and in 
virtue of such judgment caused certain piece of 
Und beioi^ing to Buttié and rented by Donald 
Kochecouste to be seized*-— This judgment wiS 
-subsequently set aaide by this Court for the 
reasons therein set forth. 



On the other hand the heirs Boete in viHoc 
of a judgment against Buttié caused the'sam» 
piece of land and the rent thereof to be aeiied« 
On application to the Conservator of Mortgagee 
for transcription of this second seiBure, tkat 
public oiHoer refused the transcription prayed 
for on the ground that an opposidon to the 
erasure of the previous seizure of Fonrose 
Casalens had been lodged in hie hands et the 
request of certain judgment creditors of the 
Comniunity of goods and property which had 
existed betwesQ Buttié the father and his de« 
ceased wife. ^ . > 

The erasure prayed for added Rouiiiard wee 
a matter of course. The title in support of 
1 azalens seizurff* having been annulled by the 
Court, it necessarily followed that the proceed* 
ings had epoQ that title of which the seizure 
was a«part» are nell and void. If so that seizure 
cannot be an obstacle in the way of the trane* 
cription of the h^irs Boëte's seizure and subro^ 
gation into the proceedings of Levy radically 
null could not either be demanded nor allowed 
(Journal du Palais 1808^809 p«V S84:586.) 

The only safe legal mode to proceed under 
such^circumstances for the heirs Boête was 
the oife iidopted by them (viz) to proceed to a 
new seizure and apply as th«>y have dooeTor 
the erazure of Cazalena' vitiated seizure so ee 
to allow of the transcription of a^oew valid 
seizure. 

The validity of th^ second seizure by Plain* 
tiffs was however questioned by Pelierean «m 
the allegations of inherent yice in the title of 
the heii s Bcëte« 

• 

The judgment upon which the seizure wee 
made, it was said, is a oommoD judgment by 
defHult which had lapsed for want of axecutioH 
within six months, whereas the seizure ùlb 
erasure of which is prayed for hnd originally 
been made upoa a valid title and onist be 
sustained. Subreption might therefore have 
been lawfully and rightly asked for and 
ordered. 

% JUDC^MENT. 

In the case of Leguen and others agaiiiet 
Buttié the father in whkh judgment lias jiiet 
been delivered^ the Gouu has had the oppor* 
timity of determining the true oharaeter «f 
the judgment obtained by Boëls againet 
Buttié. We have holden for the reasons set 
forth in our judgment that (hat J4id^meBiS 
was net a common jedgmeot by defaultj bi|t 
a judgment by defaultj^ts^eif^ casudwre and 
as such not susceptible of lapsii^ for nan 
execution, within six months, but amounted 
•in law and practice to a- contradictory jud^ 
ment and as such executory ibr thirty yeise. 
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Hpocc^ the înf'renrp that the proceedings of 
levy of the Heirs Boëte resting upon a Talid 
title nitist a priori be holden to be ?altd, and 
we would have at once ^ordered its tianscitp* 
tion by the conservator of mortgages, had we 
not previously to deoi'le on the wtirth of the 
0{po8itTon lying in the con^rvator's way^ and 
in our own. — 

Cszalenit» it appears, had obtained against 
. Btittié the father judgment for a certain debt, 

subspquently chfwn by e^rtnin interested par- 
, 4ies oréreditors of Buttié to have been a ficti- 
. tious one, and judi^men't given in his favor wns 

therefore declared null and void by the Court. 

But before the decree ^f the null-ty of the 
judgment obtained by Cazalens» the latter in 
execution of his judgment,* the validity of 
which h^a not yet been challenged, had caused 
a seizure to be made of the same plot of 
ground subsequently seized by the heirs Boëte 
either before or after the nuUitj of Cazalen's 
original judgment had been decreed by the 
Court. ' 

The only title against Buttii upon which 
the seizyre of CHzalens had been made having 
been set aside, though at a subsequent, periorl 
it is self evident that the seizure at Cttzalens* 
request was grouiidlei>8^ and altogether un- 
w««rraBted and unwarrantable liaving been 
made in law and in fiict without right or title 
on Cazafens* part. 

The seizure was rotten at its very TQot: This 
bfing the case a subrogation into C'lzalens 
proceedings was a legal impossibility Delloz 
IU>p. Vol : Yrnte Publtqtie d'Immeubles page 
767, No. 1078t079, Chauveau eur Oarré, 
Val: à dme Partie Oaest. S416~A new 
acizore was therefore required in order that the 
ejectment vt Buttié might bo aalely effected. 

A new seizure was areordingly made hy the 
heirs Boete, and for the reasons above giv^n 
we are of opinion (hat it ought to be trans- 
cribed on the Registers of the Conservator of 
mortgages. 

lYe ^shall and do therefore eet aside the 
opposition lying in the Conservators «hands to 
the erasure of Cf>za)ens' seizure^ and order 
that it be fbrthwith erazed from the Conserva* 
lor'a •îlegiaters', and that the seizors at the 
request of the Plaintiffs thrheirs Bcete be trans- 
çnbed and that the proceedings in ejnctnieut 
he procifeded without any further loss of tine. 

Costs against the Defendants. 



8UPBËME COURT. 



» • • * 

Foreign debt. — Presceiptxqn,— DoMtciLfi.. 



" In suite fpr recovfry of foreign ^ehts^ the 
prescription of the place whtre àte debt is 
sued for, lex fori, is applied, Circumsta^^ 
>■ ees in ^hich a party was held to have lost 
his domicile of origins fLidiaJ and acquired 
a domicile iy residence in Mauritiuf. 



Dette Contractée k l*£trakger— Prisv 
RiPTioN J— Domicile. 



Dans les actions intentées pour le recouvrement 
de dettes contractées à Véirangsr^ on appli- 
que le prescription du lieu où taction est 
portée. LEX fori. Circonstances dans les* 
quelles une personne a perdu son domicile 
d^ origine fl Inde J pour en acgu^rir un autre 
en venant habiter Maurice. . 



GOOLAM H03SEN MÂHOMED,-- 

Plaintiff. 



versus 



MAHÛMED ASSSNJ£E,**DefendaQt. 



BtAire: 

His Honor Sir Ch. FaROfiTHAit 8hakd Kst/, 

Chief Judge, and 

Hia Honor Mr. Justiee N. O. IBsstbl. 

First Puisne Judge. 



W. NEwTONi^Of Counsel for Plaintiff. 
M. Sauzier^ — PlaintiflTs Attorney. 

E. Pellerbav, — Of Counsel for Defendant. 
£. 8avzipr> — Defendant's Attorney. 



Mth July 1672. 

On ihe 5ih ef August 1868 while both 
parties were resident st Bombay ^he 'defendant 
granted the follQwing obligation to the Plaintiff. 
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'' Somhay, 5th August 1,868." 

*' I Mabomed U«unj« promise to pay to 
'' Goolflm Hossen Mahonned or- order» on 
*' demand either at Bombay or at any olh^r 
^* place where I miy be domiciled, th^ turn of 
** Rupees eight -thousand aud five hundred 
** ohly for value received/' 

" (Signed) Moh )MBI> Usunjb." ^^ 

B. 8,500, 

The next day the defetidant l«>ft India for 
Mauritius and being new sued far payment he 
pleads prescription and speciaMy the three 
years limitation which he alleges prevails in 
India in ciaeB of this doseription. He has been 
examined on oath wiili the view of ascertaining 
/where his legal domicile is. H«^ has deponed 
that he has paid the money, but admits that 
he has no evidence to show for ihis^and it bus 
been agreed on bQth sides that his examination 
shall be held conclusive as to whether he still 
retains hi's domicile of origin in India, or has 
acquired, and at present possesses, a fresh domi 
rile in Mauritius. The argumonts of parties 
have been mainly directed to the question of 
what law of prescriptir^n shrill he held *>o apply 
to the case^i^hether the law of India where the 
obligation wds contracted and wh3re the defen- 
dant contends that he is still domiciled oi the 
law of Mauritius where the obligation is 
sought to beenfi>rced^ ^nJ- where the Hlaiotiff 
jnaintaias the defendant hus acquiied a do- 
micile. 

The iquestion of what prescription is To apply 
when a coiitract or obligation is sought to be 
enforced out, of the country where it was 
made, is a very im^iortant, and interesting one. 
It has been much discussed by writers of 
highest emineifce and of different countries, 
and been frequently the subject of decisions 
by the Courts of law in Europe/ and America. 
It is impossible to affirm that the question 
can now be held as finally settled. All the 
civilized world over, but the whole weight of 
authority British and American is so compte 
tely in favor of the rule that the lex fori 
should prevail, that we consider ourselves 
quite precluded from examining the question 
. at length. It was urged by the defendant, that 
we are here to be guided rathiT by the opi' 
n^'ons of French writers, and by the decisions 
of the Courts of that Country, than l^y the 
English Authorities; but we find ourselves in 
a question like this, not, bb it observed, of 
]Municipal,of French or Colonial, but of in- 
ternational law, bound by what has been 
decided by the judges of the Privy Council to 
*^whom we are subordinate. That Supreme 
Tribunal has declared, '' that it has become 
<« almost an axiom in jurbprudence, that a 
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'• law of prescription or law of limitation 
** which is mettait by that deuonûnation, 
'' is a law relating to procekinre, having 
** reference only ib the lei fori. " Her 
h'ghness Ruckmaboye v. SuUoobhop Mot> 
tirhund, Dt'cember 1851 and Novernber 185^. 
Moore's P. Ô. Cases VU I. 35. Whether thi» 
doctrine may no^ be held to be too broadly, and 
strongly stated when the French and German 
authorities are looked at, u ay W'-U be doubted, 
see Foelix Droit International, Liv : 2 : I. IS. 1, 
biit w» are bound tO follow the ruling of oar 
own Highest Court of appeal which we believe 
is entirely in accordance with the now accepted* 
doctrine of England and America,— we are 
there fore of opinion ^hat the Prescription of 
our oWii law i.e. of the Civil Code, must prima' 
facie prevail in this case. Wo ènj prima-facie 
for if ihe defendant should be in a position to 
shew that the law of the place where the con* 
tract was entered into (Bombay) absolutely 
annuls the contract and not merely cuts off the 
remedy and that by the lapse of a'shorter pe« 
riod th<in the term of prescription adopted by 
the Civil Code, an argument might be open 
to him as was noticed in the course of the di8« 
cussion at the bar on the founds alluded ta 
by Story jn § 852 of his work on the conflict 
'of Idws^On such a question, and in entire 
ignorance of the Indian law of prescription, we 
of course at pieaenc give no opinion. 

Should the case be farther argt^d before xf$, 
it mHy be, that the point of the defendant's 
domicile may have a bearing on the decision of 
iha case. We shall therefore give our opinion 
upon that matter. 

N. P. The domicile of origin of thedefen^ 
dant,was in India,and that domicile, according 
to the recognisd principles of laws, he wonld 
retain till he acquired auother. On the evi* 
dence submitted to us, we think that ho hat 
lost his domicile of birth and acquired a domi« 
cile in Mauritius. It appeats that he is a maa 
of 40 or 45 years of age, that he has been 10 
or 15 years in this Colony, where he estabii^r 
shedhimsefin trade and had his ''principal 
*' seat of business — son principal é^blisse» 
'' ment/' He married in Matfritius o years 
ago, in the regular way before th^ Officer of 
the Etat Civil apd lives with his wife and 
children, and has his property, whatever it 
may be, is in this Colony. 

It is true that he left a former wife in India 
for he tells us : '' We have wives wherever w« 
go "' but he contributes nothing to her support i 
she is maintained by his son a grown up lad 
who is with his father in Mauritius, he far- 
ther tells <Î6 thnt he has paid repeated visits in 
the way of trade to India and he says that ha 
considers his home to be there and thft 1m 
intends retiring to India^ when he has done 
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trading, to settle there. We think on thie 
evidence given it .modt be observed Post 
litem motam and when the defendant finds it 
expedient to say what he can against a domicile 
in this Country, that th» defendant's domicile 
must be held to be in Mauritius according to 
the general legal principles applicable to ques-* 
fiona of this>.nature and the rules of the Code 
Civil Alt : 102 and seq : With these points 
now decided by the Court, the parties will 
consider as to the farther course of the Case» — 
AHl questions of Costs meanwhile reserved. 



SUPREME COTIBT. 



Crime commis en pays étranger par un sujet 
Britannique. Enquête préliminaire faite 
par un Consul Britannique dans un pays 
étranger. Ses pouvoirs d*ent>oyer devant les 
assises. Jugement à Maurice. Les Doeu^ 
ments de r enquête peuvent être produits en 
évidence, mais il faut qu'ils soient tous 
produits. 

Crime in foreign countries hy a British sub* 
ject. Preliminary enquiry by a British 
Consul in a foreign country. His powers 
of commitment. Trial in Mauritius. Docu^ 
ments of the Enquiry to be evidence but in 
their entirety. 



Un Consul Britannique hors des possessions 
ds Sa Majesté a les mêmes pouvoirs qu'un 
Juge d'Instruction. Uordre en Conseil de 
1869, § %Z donne jurisdiction à la Cour 
Suprême de Maurice de juger les affaires 
dans lesquelles le Consul Britannique a fait 
une enquête préliminaire. Mais les papiers 
produits en évidence comme étant V enquête 
préliminaire faite devant un Consul doivent 
être produits tous et non pas retranchés en 
partie au gré de la Couronne ou du prison* 
nier. Toute la question est résolue par le%ît 
des actes 6 3f 1 de Victoria, Chap, 94. 

A British Consul out of He*' Majesty's domi^ 
nions has the same powers as a Committing 
Magistrate. Order in Council of 1869, § 23 
gives jurisdiction to the Supreme Court of 
Mauritius to try cases in which a British- 
Consul has made a preliminary inquiry. 

. But the papers purporting to be the preli 
minary proceedings before a Consul must 
be put in evidence in all their entirety and 
not cut to pieces at the request of either 
parties. The whole of the question is settled 
hf%%ofihe acts 6^7 Victoria Chap. 94. 



THE QUEEN 






versus 



MURATORIO. 



Before : 

His Honor Sir Ch Fahqx^hab Shakd Ent.» 

.Cnief Justice. 



Lionel Cox,— Acting Substitute Procureur & 
Advocate General for ih^ Crown. 



W. Newton 
E. André 



ON I 

* > Of Counsels for the prisoner. 



9&th August 1872. 

In this case the charge agfttnst the prisoners 
is that on the %2xiA oi April last, at Tamatave, 
in the Island of Madagascar, th^y did crimi- 
nally, wittully and with intent to defraud, 
during the ni(;ht and by means of bresking, 
abstract^ steals take and carry away the sum of 
% 1000, against the peace^ etc. 

• The second prisoner, on the motion of the 
Crown, has been acquitted, that he may be 
called as a witness against the oih^r prisoner. 

The Crown has now moved that certain 
documents, purporting to be proceedings in 
the case taken before the Britit^h Consul in 
Madagascar, fihould be put in evidence, these 
proceedings appear to be under the hand and 
seal of the Consul. The Crown moves to be 
allowed to withdraw a portion of the contents 
of those papers, viz : the statements purport- 
ing to have been made before the Consul by a 
witness named Marie, but insists on its right to 
put in evidence, the rest of the papers, alleging 
that there is a confession therein contained^ 
made by the prisoner Muratorio. 

For the defence it has been strenuously 
contended,that such production is inadmissible, 
on the ground that the British Consul in à 
foreign country has not under the order in 
Council of 4ih February 1869, the position and 
powers of a Committing Magistrate, but that 
by § 23 of ihat order by which proceedings of 
the nature of the present are regulated, the 
Magistrate of the District Court of Port Louts, 
is in law the Committing Magistrate, that th« 
documents in question have accordingly none 
of the numerous sanctions required by law to 
warrant their admission as evidence^ aud there 
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it no postibîHty of calling the Consul as a 
witnesfi,, if iieceMary» which ia allowed in all 
cases if the prisoner is in a situation to chal- 
lenge the regularity or correctness of what is 
said to have been done^ before the Committing 
Hagistrdte, 

Under the section of the order, this Su- 
preme Coiiit, roust proceed to hear and 
determine the case, in the same manner as if 
the crime hnd been committed with in the 
Colony of Mauritios. 

Connnel referred to II and 12 Victoria C. 
19. Hales Pleas of the Crown p. 284. Phillipps 
on evidence 1 p. 1 19. Ren Vs. Foster, Carr ; 
and pKyiie (1835) p. 114. It was further 
submitted that the statute of 18 and 19 Vic. 
C. 42 cannot help the Crown as it only autho' 
rinses British diplomatic aud consular agents, 
to administer oaths aud perform notsrial acts. 

H'^re it was added, 'we have not even the 
original documents, but only an alleged copy 
of them, to admit such a writing in evidence 
would be contrary to all legal principle and 
practice. 

The Crown contra, relying on the terms 
of § 2S of the order in Council and the act 
therein referred to 6 and 7 Victoria C. 94. 

THE COURT. 

The question, now raised, is one of novelty and 
of some dii&culty, I have had an opportunity of 
conferring with my brethren on the Bench, 
and the conclusion we have arrived at, is -the 
following : 

By the order in Council of)[86d, this Su» 
preme Court of Mauritius has jurisdiction 
expressly conferred upon it to try and determine 
all cases of tlie nature of the one now btfore us. 

Whenever a jurisdiction is conferred, it is a 
fundamental principle of all jurisprudence^ th^t 
omnia conoiduntur sinegutbua ezplicari nequiL 
But in the class of cases now before U9, the 
machinery for enabling us to exercise the ju< 
rirtdiction is 1 .id down in § 23 of thf> order and 
th» proceedings which purport to shew, that 
the British Consul in Madagascar took cogni« 
s>%nc6 of the offence to use the words of the 
article now objected to, as evidence, on the 
grounds a^ ove stated. But in what wny, can 
this Court know what the proceedure for lay*- 
iiig the case before it his been, except by look* 
iiig at the papers f )rwarded by tha Consul at 
^ladftgascar to whom the law has expressly 
p'ttrusted the conduct of the preliminary stages 
oF Huch enquiries — It is argued that the proof 
of the authenticity and genuineness of thos«¥ 
papers, is dtfeciive, but by § 2 of the acts 6 
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and 7 Vict : C. 94, it is declared, that every act, 
matter and thing, which may ' at any time be 
done, in pursuance of any such power, or )a« 
risdiction of Her Majesty, in any country or 
place out of H<>r Majesty's Dominions shall in 
all Courts, Ecclesiastical and Temporal and 
elsewhere, within Her Mnjesty'a dominions, 
be and be deemed and adjudged to be, in all 
eases, and to all intents and purposes whatso- 
ever, as validand effectual, as though the same 
had been done according to the local taw, then 
in force, within such country or place. 

It appear to us therefore thst the papers 
purporting to be the preliminary proceedings 
before the Consul in Kladagasear and to bear 
his hand' and seal, must be admitted by the 
Court. But while this is our view of the case, 
we think that they ought to be admitted in all 
their entirety, we cannot cut them into pieces 
at the request of eitheir of the parties, the 
Crown or the prisoner, should they be laid 
before the Jury there will be of course, ample 
oppurtunity for the Crown and Counsel on both 
sides offering such comments upon them, as 
they may deem fit & proper* 



SUPREME COURT. 



Divorce poue sévices, injures grave»,— 
Insultes, — âbandon,-^L*adul'I'ère sim- 
ple PANS DES circonstances SPÉCIALES 
ÉQUIVAUT AOJL SÉVICES ET INJURES QRA- 
VES. 



Divorce for sgbvitiob, injures qrave9,— 

abusive language, — abandonment, 

Simple adultery under special cir-» 
cumstances amount to sœvitvb and in- 
jures graves. 



Le défendeur ne peut pas échapper aux can" 
séquences de sa conduite qui a été, iTaprès 
ce que Us témoins ont prouvé, mauvaise et 
honteuse, parce que sa concubine n^apœ 
vécu sous le. toit conjugal : afficher ouverte^ 
ment et publiquement son immoralité aux 
yeux de sa femme et de la communauté 
dans laquelle on vit est V outrage le plue 
grand qu^un homme puisse faire à safem^ 
me. 



The defendant cannot escape all the cessée-* 
qùence of his conduct, which tie evidence 

9 



187«1 



COURTS OF MAURITIUS. 



71 



shows to have been very had and diitcrace» 
fulf because his concubine has not been kt^pt 
in the conjugal residence ; the act of pw 
blioly and openly Jlauniing his immorality 
in me eyes of hts wife and of the whole 
public community in which he Hoes is one 
of ih^ greatest outrages a man can inflict 
upon a woman. 



EDMOND THB WIFE,— Plaintiff. 



versus 



EDMOND THE HUSBAND,— Defendant. 



Before 

His Honor Sir Ch. . Pakquhar Shanb Kt., 

Chef Judge and 

The Honorable Mr. Justice Bestel, 

First Puisne Judge. 



G, GuiBERT,— Of Counsel for PljMJiff. 
F, Robert, — ^Attorncy foi 




A Thibaud,— Of Cc&tîsSWTDefendant. 
J. Mercier, — Attorney for the same. 

trd September 1872. 

This was an application by a wife for j;Ud<ç- 
ment of divorce à vinculo matrimonii, on the 
ground of sévices et injures graves. 

The plaintiff charged the defendant with 
having soon after their marriage, which was 
solemnized on the 25th January 1862— begun 
and continued to apply to her the most abu- 
sive epithets, also with absenting himself 
unnecessarily from home, entering at an 
advanced hour of the night, and with failing 
to supply her and her two children with the 
necessaries of life which had to be provided 
by the plaintiff's father. The plaintiff further 
alleged that the defendant lived in open adul- 
tery with the wife of another man, that on the 
25th July 1871 during the necessary absence 
of the plaintiff, on account of her health from 
the conjugal roof, the defendant introduced 
his paramour into her bed-room, and passed 
the night with her there,~further that on 
the 17th December 1871 the defendant went 
off by the Mail Steamer to the Seychelles 
Islands without giving any notice to the 
plaintiff, that he was accompanied by the said 
female with whom he cohabited duiing his 
absence a period of several weeks, that the 
plaintiff was then in bad health, and was 
completely abaudonned by the defendant. 



that the defendant retiirned to Mauritius by 
the Mail Steamer of 20th January last accom- 
panied by his said paramour whose name 
appeared on the list of passengers as Mrs. 
Jean Léonce Edmond; that since their return 
to this Island the defendant and the said 
woman have continued to live in adultery. ' 

After a careful consideration of the eviden- 
ce which has been laid before us, we are 
satisfied that the plaintiff has established the 
following facts viz : that the defendant treat- 
ed her with great negleat even when «he .was 
seriously unwell « occasionally kept late hours» 
and sometimes, but not habitually, addressed 
her in coarse and abusive language ; that he 
contributed but little to tlie support of Ihs 
wife and family, that he cohabited* wifti" 
another woman, when on one occasion in the 
absence of his wife, he introduced her into 
the conjugal domicile and passed the night 
with her there, that he told his father-in-law 
that he was living in adultery with the said 
woman for eightee^n manths; that he went 
with the same paramour to the Seychelles 
Islands, cohabited with her there as man arid 
wife for several woeks and returned in her 
company to ISIauritius. Ttie conduct of the 
|)laintiff was shewn to be very good. 

In the argument upon the evidence, the 
defendant contended that the proof was not 
sufficient to support a judgment of divorce 
saying this case must be dealt with as if the 
new Ordinance No. 14 of 1872, 25lh June 
1872 to amend the law reUting to divorce 
had not been passed. 

Admitting the defendant contended that 
simple adultery on the part of the husband 
equally entitles the wife ,under jthe new law, 
to a divorce, as the same Act oh the part of 
the wife entitles the husband to the same 
relief under the old law simple adultery on 
the part of the husba;id was not enough. 
The Civil Code Art. 230 recjuires that the 
husband should keep ji' poncubine in the 
house occupied by the spouses : " La femme 
" pourra demander le ,diyorce pour cause 
'* d'adultère de son mari, lorsqu'il aura tenu 
'* sa concubine dans la maison commune^" 
that the facts spoken to by the witnesses 
even if believed by the Court, did not come up 
to what the law required, the Acts of adultery 
alleged being merely isolated and casual, 
the defendant never kept a woman in the 
common dwplling house, that adultery being 
by itself in certain circumstances a substan- 
tive ground of divorce under the said Article 
of the Civil Code, could not be dealt with as 
an Act of *' excès, sévices, and-injures graves," 
under the following Article of the Code viz.: 
231 either by itself or jointed to other alleged 
Acts of excess or (sœvitiœ) or gri vous injuries. 
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To this the plaintiff replied that it was a 
matter of indifference to her under which law 
the present case might be held to fall, if 
under the later law, an Act of simple adultery 
on the part of the defendant was sufficient to 
support her demand for divorce à vinculo, if 
under the older law, the facts established, 
taken as a whole, amounted to that degree of 
excès, seviops et injures g rac a s which warrant- 
ed a Court of law in granting the demand of 
the injured party, 4 

The new law of divorce como into force on 

25tli June last, long after the facts jn which 

. the present case is founded^ and- after the 

. judicial proceedings now bfîfore us were in 

. Court. The Ordinance says nothing about 

cases actually pending in the Court but it 

would be contrary to all legal principle to 

give it à retrospective effect, so far «specially • 

as the substance of the law itself may be 

changed by its cn.ictments, and apply its 

sometimes to a case which had occured and in 

which the proceedure had advanced so far 

under the older law. Admittedly if we were 

to deal with the case under the new law, the 

plaintiff must have judgment in her favor. 

But the case we think plainly falls to be 
disposed of under the old law. 

Let us now consider the case as one to be 
governed by this older law, i, e., the law of 
the Civil Code. It is said by the defendant 
and we think, properly said, that under the 
law contained in Article 230 of the Civil 
Code, the plaintiff has not made out a case 
for divorce. We agree for the plaintiff in 
this contention. 

The adultery by the husband wa*^ not of 
that kind which entitles the injured wife to a 
dissolution of the marriage. 

There was no concubine kept in the con- 
jugal residence, "Under that Article, there- 
fore, we considec that the plaintiff has no 
remedy. But shall the defendant therefore 
escape all the consequence of his conduct 
which the evidence shows to have been very 
bad and disgraceful. Is there no relief to a 
wife, whose feelings have been outraged by 
the greatest injury which a husband can in- 
flict upon a woman of virtue and spirit be- 
cause he has not brought himself technically 
within the rule of Article 230 of the Code. 
A husband may have kept his mistress not 
within th« walls of his own house, but it may 
be in the next house of the street, in which 
he and his wife live, or on the opposite side 
of the way, and openly and publicly flaunt 
his immorality in the eyes of his wife and of 
the whole public community in which he 
lives. Is not^this one of the grossest outrages 



a man can inflitt upon a woman ? Should 
such conduct not to be held to fall within 
the category of injures graves cont«?m plated 
by Article îiJ31 C. C. assuredly we think it 
ought. The character of those gross outraget 
contemplated by the law is well described by 
Demolombe in these words p : 477 Du ma- 



nage. 
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Les injures graves résultent de paroles 
'* d*écrits où de faits outrageants^ par les- 
quelles l'un des époux attente à Thonneur 
et à la considération de l'autre, et témoigne 
** pour lui, des sentiments de haine d'aversiôb*' 
" où de mépris." 

Referring to the facts within the allegations 
of the plaintiff, and which we have found to 
be established by the evidence, as already 
stated, we have no hesitation in finding that 
the plaintiff has proved her case for a divorce. 
We therefore hereby prcmounce judgment of 
divorce à vinculo matrimonii in favor of the 
plaintiffij with costs. 




, jm COURT. 



FAiLLrTE,^— Saisie Revendication, — Ap- 
plication DE l'Article 2102 du Code 
Civil aux affaires Commerciales, — 
Une Ordonnance. qui a été abrogés eft 
remise en vtgeur par l'abrogration de 
l'Ordonnance qui a abrogé la pre- 
mière, — Question non décidée, — Evi- 
dence, — La possession de marchandises 
PAR LE Syndix Officiel et non par le 

VENDEUR NE CONSTITUE PAS LA PRrVIl^K 
DE VENDEUR. 



Bankruptcy, — Saisie Revendication,— 
Article 2102 of the Civil Code to bb 
APPLIED IN Commercial matters, — Re- 
vival OF A repealed Ordinance by thb 
repeal of the repealing ordinance,— 
Question not decided, — Evidence, — 
The Possession of goods in the hands of 
THE Official Assignee, and not in that 
OF the buyer, creates no privilege or 
vendor. 



Même en appliquant V Article 2102 du Coiê 
Civil aua> araires Commerciales, le pritt* 
lege de vendeur est perdu pai le fait'^pu 
les marchandises vendues sont entre te$ 
mains du Syndic OfficieL 
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Le fait qt^ la Cour Suprême a en apparence 
énoncé des vues coutradictUres au svjet de 
la remise en vigcur d* Ordonnances abrogées 
méfait hésiter ^ et je ne donne pas d* opinion. 



Even if Article 2102 of the Code Civil is 
made applied to a matter of Commercial 
selling and buying^ the possession of the 
goods hating passed to the Official Assignee 
the privilege of vendor is lost thereby, 

^Thefact that the Supreme Court has appa- 
rentlg inundated contradictory views on ' 
the point of revival of repealed Ordinances 
makes me hesitate and 1 pronounce no opi- 
nion. ^'*' ^^ 

In the matteh of 

JACOB HABIB, 

Arrangement under the Control 
OT THE Court. 

ABDOOL RAIMAN,— Plaintiff. 

versus 

ASSIGNEES OF the BANKRUPT Estate 
above MENTIONED,— Defendant. 

Before 

The Honorable J. Gourie, 2nd Puisne 
Judge and Commissioner. 



E. Pellereau,— Of Counsel for Ramtoola 

Hajee Ahdool Raiman. 
J. G. Tessier, — Attorney for the same. 

Li. Rouillard, — Of Counsel for the Bankrupt. 
J. PiGNÉGUY, — Attorney for the same. 

P. L. Chastellier,— Of Counsel for the 

Official Assignee. 

23rd September 1872. 

In this case the Court granted a Rule calling 
upon the insolvent and upon the Official 
Assignee, to shew cause why certain goods 
which a creditor Ahdool Raiman had been 
authorized by a judge's order to resume posses- 
sion of, by means of a saisie revendication, 
should not be delivered and handed over to 
the said creditor. 

The creditor Ahdool Rjiiman alleges that 
on the 12th day of August, he sold to the 
sftid Jacob Habib 219 bags of Ballam Rice 
at $ 4 per bag payable 100 bags cash under 
discount of 7 per cent and 119 bags under 
discount of 7 per cent at 2 months date. 



That delivery of the said goods was made 
partly on the 12th and partly on the 16th 
August, the delivery being completed on the 
latter date, but that no money or other consi- 
deration had been paid for the same. 

That on the 19th of the same month, the 
said Jacob Habib applied to the Court under 
§ 156 of the Bankrui)tcy Act, and on the 
same date an order was given putUng the 
Official Assignee in possession of the goods 
and effects of the Insolvent. The order as 
regards the Official ^signée is in the follow 
ing terms : **That Etienne Julius Herchcnroder 
** be appointed to be Official Assignee of the 
'* said matter, and the estate and effects of the 
said petitioning debtor be possessed and re- 
ceived by tïïQ said Assignee." 
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On the same day, tlie creditor Abdool Rai- 
man applied to the judge in chambers for 
authority to attach the goods sold by him, to 
the said Jacob Habib, by way of saisie re- 
vendication he alleging that the goods were 
in the store of the insolvent in the same 
coddition as when delivered with the mark 
of the applicant on the bags and bulk un- 
broken. 

He obtained the authority ])rayed for, as 
regards the whole, 219 bags sold, the seizure 
to be made at his own risk and peril. 

Ou the usher proceeding to the premises, 
still oF the same date (19th August) his seizure 
was opposed by the Official Assignee, who, 
having with great and proper promptitude, 
acted in obedience to the order of the Court 
putting him in possesion, was already on the 
spot, and engaged in taking over the stock 
ami effects. 

m 

The words of the usher in his return are 
as follows : " Repaired to the shop of thejsaid 
** Jacob Flabib, where, being and speaking, 
to Julius Herchenroiler Esquire, Official 
Assigneo to the Court of Bankruptcy, to 
whom I exhibited the original of the judge's 
order and affidavit hereunto annexed, declared 
to him that I was come in virtue and in exe- 
cution of the aforesaid judge's order to effect 
a saisis revendication of the said quantity of 
"219 bags of Ballam Rice marked F. B R. 
^' sold by the said plaintiff to the said Jacob 
" Habib on the aforesaid 12th day of August 
f^ instant and which are to be found in his said 
•* shop situate as afoiesaid. Whereupon, the 
*^ said Julius Herchcnroder in his -aforesaid 
*' capacity, declared to me that he formally 
** opposes himself to my saisie reoendication 
" having come to lake possession of the stock 
*' in trade of the said Jacob Habib" 

Pellereau for the creditor in support of his 
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application y to have the goods returned to 
mm^ quoted Art. 2102 of the Code Civil, and 
the case of Assignees Nalletamby against 
Assignees L^lfto^Sol^reported in Piston 1863 
page 161 to show that this Article had been 
enforced by the Court, in a matter of purchase 
and sale, and where the contention had arisen 
as this, has, in a matter of Bankruptcy, 

. The attitude assumed by Habib the insol- 
vent and' the Official Assignee, not only 
differed from that of the creditor, but they 
were somewhat at variance with other. Rouil- 
lard for the former maintained that the Art. 
2102 was not applicable, in as much as tlie 
same Article itself contains the cxcoplioru 
" II n'est rien innové aux lois et usa^res du 
" commerce sur la revendication '* and that 
the laws of commerce sur la revendication 
were to be found in Articles 576 and 577, 
of the Code de Commerce. These he contended^ 
although re])ealcd by the first Bankruptcy 
Ordinance No. 10 of 1838, that Ordinance 
having itself been repealed * by 33 of 1853 ; 
the anterior law had been revived and was in 
full force, in so far as not specially superseded 
by the new Bankruptcy Ordinance of 1853. 
He quoted the case of Tessier and Roux ts. 
Picquonard reported in Piston of 1864 page 
183 to show that the Court regarded Article 
676 of the Code de Commerce as being still 
in force. . This being so, the special Articles 
on revendication in that Code did not autho- 
rize the application which had been made by 
the creditor as his goods were not in transtlH ' 
but were actually in the store of the Involvent 
and merged in his generstl assets, before any 
steps had been taken by the creditor. 

Chastellier for the Official Assignee on the 
other hand, maintained that B<x)k III of the 
Code de Commerce relating to Bankruptcy, 
including Article 576 had been abolished by 
the Ordinance No. 10 of 1838 and had not 
been revived by the general repeal of that 
Ordinance by the new Bankruptcy Act, which 
of itself contained a repeal of all Ordinances 
and laws inconsistent with its provisions. 

Article 2102 of the Civil Code, however, 
he further argued, was not a])pHcable, 
as. the clause already quoted: *' 11 n'est 
rien innové aux lois et usages du commerce, 
sur la revendication " ; showed that it was not 
intended to be a])plicab]e to commercial mat- 
ters, and that although, our special laws, upon 
commercial revendication had been repealed, 
the Article could not simply, on that account, 
be held to *ap])ly to commercial matters, to 
which it was not intended bv the legislator 
to apply, and in regard to which the provi- 
sions were in themselves not properly applic- 
able. His authorities were Troplong, '* Pri- 
vileges et hypothèques," volume 1, in his 



commentary on this Article and especially 
Merlin verlo " privilèges de créance," § III, 
as showing that the Article 21 02 had naappli- 
cation to commercial affairs. The decision in 
the case of Assignees of Nalletamby showed 
that Book 111 of the Code de Commerce re- 
lating to Bankruptcy had been repealed, but 
it did not go the length of applying Article 
210:iJ to a commercial affair ; nor were the pro - 
visions of Article 2102 any more than those 
of Article 576 of (Jode de Commerce applic- 
able to this case. 

Mr. Pellereau, in reply, admitted that Book 
III of the Code de Commerce relating to 
Bankruptcy was repealed, including the Ar- 
ticles defining the limits of revendication iu 
commercial affairs, and this being so. Article 
2102 of the Civil Code was the actual law 
on the subject of revendication, and the de- 
cision in Nalletamby's case, showed that the 
Article was applicable to general purchases 
and sales. ^ * f 

The cases of Uantncl and André Alcide, 
not reported, were quoted in support of the 
doctrine that Article 210J3 was applied gene- 
rally by the Court. The Code de (^ommcrce 
was merely auxiliary to the Civil Code and 
did not deal with a class of questions to which 
the Civil Code could not possibly apply. On 
this point the observations of Troplong in hi» 
preface to his volume on *' Nantissement " 
were referred to, as sliowing the true relation 
between the Code clo Commerce and the Civil 
Code. 

It was admitted, iu answer to the Court, 
that there was do commercial usage on which 
the seizing creditor could found and that the 
text of the law as laid down in the Civil 
Code was the sole authority for the application. 

JUDGMENT. 

The general question here raised, viz : whe- 
ther the Articles in the Code de ('ommerce 
* r^^lating to revendicatit)n have been definitive- 
ly repealed, seems to have been differently 
regarded by the Court in the two cases quoted. 
There can be no doubl thai; the whole Book 
III of that Code was repealed by Ordinance 
10 of 1838 and replaced by the provisions of 
that Ordinance. In its turn, however, the 
Ordinance 10 of 1838 has been- repealed by 
33 of 1853, and the latter Ordinance contains 
no new repeal of Book III, Article 215 of 
the latter Ordinance, is to the following effect : 
•^ Ordinance No. 10 of 1888, and all ordin- 
ances and laws contrary to the present Or> 
dinance are hereby repealed." The question, 
therefore, whether the special Articles of the 
Code dc Commerce on commercial revendica- 
tion are definitively repealed is by no means 
free from difficulty. 
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In England, there was formerly a difference 
of opinion on the point whether when a re- 
peahng statute was itself repealed^ the old 
law statutory, or common, was thereby 
revived. 



The matter was then set at rest by the 
statute 13 and 14, Vic. c. ^1, the fifth section 
of which provided that where any act repeal- 
ing in whole or in part any former act, was 
itself repealed, such last repeal should not 
revive the act or provisions before repealed, 
unless words were added reviving such act or 
provisions. ^ 

In America, however, where the common 
law of England prevails, it is, I believe, still 
the law in those states which have not adopt- 
ed a special law similar to the English act, 
that the old law, statutory or common, re- 
vives, by the simple repeal of a repealing act. 

In Mauritius, we are under the regime of 
Codes of law and in particular the Code de 
Commerce regulates the commercial matters 
of the Colony. So far as regards the steps to 
be adopted and the rules to be followed in 
regard to Bankruptcy we are regulated by the 
Ordinance No. 33 of 1853 and any Article of 
the Codé de Commerce, which is contrary to 
that Ordinance, is undoubtedly repealed and 
replaced by its provisions and those of the 
amending acts. But Can we hold simply from 
the analogy of the authority of the English 
Statute, that all the provisions of Book III 
of the Code de Commerce are now abolished, 
the Ordinance repealing it having itself been 
Tepealed ? Some of the Articles of that Book 
and especially the Articles relating to com- 
mercial revendication, arc not opposed to the 
provisions of the Bankruptcy Ordinance ac- 
tually in force. In fact, if we looked merely 
at the spirit and intention of the Bankruptcy 
Ordinances, the Articlfs on revendication iii 
place of being opposed are in harmony with 
the objects contemplated by these Ordinances, 
the Article 567, for example, limits in com- 
tnercial matters the revendication provided 
for by Article 2102 of the Code Civil. It 
confines the privilege wiihin narrower bounds, 
and these bounds are defined with accuracy 
and precision. They were framed with â full 
knowledge of the principles of the laws of 
Borne and France on the subject of sale, and 
of the law of the Civil Code on the subject 
of privileges and were intended to favour 
commerce by rendering the privilege of the 
vendor more adapted to the expension of trade. 

' ■ Moreover, unless we can read the Article 
576 as still in vigour, Article 2102 of the 
Civil Code may unquestionably be made to 
apply in Mauritius, to what it was not in- 
tended to apply in Prance, and to what in 



all probability it would not have been left 
to ap])ly here, had the legisbiture forosef» 
the effect of the repeal en bloc of Rook III 
of tlie Code de Commerce, The sentence :, 
" II n*est rien innové aux lois et usages du 
** commerce sur la revendication," even 
without the formal explanations of. Mr. Mer- 
lin &. Mr. Tar^e, shows distinctly that the hMj 
article was not intended to rule questions of / 
revendication and that without being all to 
refer to the cognate Articles in the Code de 
Commerce, the legitimate application of the 
Article of the (yode Civil will not be attained. 

These considerations and the fact that the 
Supreme Court has apparently enunciated 
contradictory views on the point, would have 
made me hesitate, mush before adopting the 
conclusion that the whole of Book III of the 
Code de Commerce stands, necessarily re- 
pealed by the effect of the Bankruptcy Or- 
nancesof 1888 and 1863. 

Fortunately, there is enough in the case 
to enable me to decide the question raised 
by the rule without requiring anj formal 
decision of the point creating the difficulty. 
Tt was admitted on all sides, by thev^recKtor, 
by the Insolvent, and by the Official As» 
signée, that the saisie revendication^ here 
attempted, would not have been justified 
under the Code de Commerce. The seizing 
creditor expressly based his claim upon Ar- 
ticle 2102 of the Civil Code. Now whether 
this case can apply to a commercial matter on 
the supposition of the repeal of Article 576 
of Book HI of the Code de Commerce, (as 
to which I pronounce no opinion) there can 
be no doubt that before the * Article can re- 
ceive its applications, the facts of the case 
must come up strictly to the privilege" allow- 
ed by the law. What are the terms of the Ar- 
ticle ? " Les créanciers privilégiés sur cer- 
*' tains meubles sont, etc., 4o. le prix d'ef- 
'• fets mobiliers non payés, s'ils sont encore 
" en la possession du débiteur, soit qu'il ait 
" acheté à terme ou sans tenne." 

" Si la vente a été faite sans terme, le 
•^ vendeur peut même revendiquer ses effets 
" tant qu'ils sont en la possession de l'ache- 
'^ tour, et en cmpêclier la i évente, pourvu 
" que la revendication soit faite dans la 
" huitaine de la livraison, et que les effets 
*' se trouvent dans le même état dans lequel 
" cette livraison a été faite." 

Here the reclamation has been made within 
the ])ro])er time, if revendication were to l>e 
made of thq goods sold cash the goods all 
alleged to be in the same • state as when de- 
livery was made, or as regards the whole 
number of bags sold, they are alleged to be 
in the possession of the debtor. 
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Now what are the facts as to possession ? 
It has. been admitted at the bar^ that when 
the creditor went with the usher to the shop 
of the Insolvent, he found the Official As- 
signee already there. The return of the usher 
bears as we have seen, that the Official As- 
' signée opposed himself to the ^izure, and 
in the face of such a fact, can it be main- 
tained that the possession of the goods re- 
mained with the buyer ? The terms of the 
order of the court already quoted are '* that 
" the state and eflFects of the said petitioning 
*' debtor, be possessed and received by the said 
'* Official Assignee. The Official Assignee pla- 
ced himself immediately in possession and 
acting for the general body of creditors, pro- 
perly opposed himself to the seizure. 

In these circumstances I hold that even in 
the event of Art. Â102 being hold to apply 
to a matter of a commercial selling; and 
buying of this kind, that the goods them- 
selves could only be reclaimed for that por- 
tion of the rice sold sans terme and that both 
as regards that portion and the balance of 
the goods deltvercd, upon which the price 
might be claimed as privilege if the goods 
remained in possession of the debtor whether 
bought *' a terme, où «ans terme," that the 
possession had passed to the Official Assignee, 
and that any privilege which the vendor 
may have had under the Article was thereby 
lost. 

The rule will accordingly he discharged 
with costs against the creditor Abdool Rairaan. 



SUPREME COURT. 



Faillite, — Saisie de Marchandises par 

LB Syndic Officiel, — Réclamatton de 

. ces Marchandises, — Possession,— Evi- 



dence. 



Bankruptcy', — Seizure of Goods by the 
Official Assignee^ — Claim of the 
SAMB^ — Possession^ — Evidence. 



Après avoir examiné attentivement Vaffaire 
et réoidence sous ses difiérentes phases, 
après avoir donné à la critique faite par 
r Avocat suf les témoignages tout le poids 
qu^ elle a y je suis arriré à la conclusion que 
là saisie faite par le Syndic 0/ftciel doit 
être maintenue. 



After a careful examination of the case and 
the evidence i?i its digèrent bearing9,and 
giving all the weight to the criticisms of 
counsel on the evidence^ 1 have arrived at 
the conclusion that the seizure made by the 
Official Assignee ought (o be maintained. 



In the matter of the Bankrupt estate of Affo 
Mahomed Hossen, 



HOSSEN,— Plaintiff. 



versus 



ASSIGNEES OF the BANKRUPT Estate 

above mentioned. — Defendant. 



Before 

His Honor Sir Ch. Farquhar Smand Kt,, 
Chief Judge and Commissioner. 



E. Pellereau, — Of Counsel for Plaintiff. 
Ed. Edwards,— Plaintiff 's Attorney. 

P. L. Chastellier, — Of Counsel for Defeii- 
E, DuviviER,— Defendant's Attorney. [dant« 

4/A October 1872. 

In this Q.ïy»€ the Bankrupt is a grain dealer 
in Royal street Port Louis. 

On ^6th of August last an application was 
made hy the Official Assignee^ that certain 
goods stated to he in the magazine of one 
Hossen also a grain dealer in the same street, 
should be seized, as being in truth the pro- 
perty of the Bankrupt and forming part* of 
his Estate. 

The Court, of. the same date and after hea- 
ring the said Hossen and two witnesses, Sul- 
liman Carimana and Ramtoola Hadjee Ab- 
dooraman found that a prima facie case had 
been established, that the Articles in question, 
formed part of the pro])erty of the Bankrupt, 
and authorized the Official Assignee to take 
possession of them. 

We have now, under a rule to show cauiiet 
to deal with the question whether the posses** 
sîon of the Official Assigpee, is to be main- 
tained, or whether, the goods are to be resto- 
red to Hossen, in whose shop they are found. 
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' Much evidence has been adduced in the 
inquiry, and the Court has been greatly 
embairassed by the fact, that very few of the 
persons examined can speak, or read, or write 
English or French, by the absence of any- 
thing, even approaching to well kept business 
books, by the variety of trade marks on the 
goods and the little attention paid to those 
marks by the parties concerned in buying and 
selling tne articles themselves, and by contra- 
dictions in the testimony of' witnesses, even 
more flagrant, than they usually are, in cases 
of this description. 

Having carefully considered the case and 
the evidetice in its different bearings and 
giving all the weight to the criticisms of 
counsel upon the evidence, so far as appears 
to me jxiêt and reasonable, I have arrived at 
the conclusion, that the seizure by the Official 
Assignee in the Bankruptcy ought to be 
maintained. N. P. It is a remarkable fact 
in the inquiry that no fewer than 8 or 9 wit- 
nesses concur in deposing that on Wednesday 
the 2lst August last, the day immediately 
preceding that on which the Official Assignee, 
by order of the Court, entered in the posses- 
sion of the Bankrupt Estate, Rice, Gram, 
Dholl, Bran, Oil, Soap, and other articles of 
Merchandize, were carried by a number of 
persons from the shop of the Bankrupt to 
that of Hossen, without interruption from 
about 8 o'clock in the morning to one or two 
o'clock in the afternoon. 

The Bankrupt deposes to this delivery of 
goods, following he says, on a sale to Hossen 
for the purpose of raising funds to meet im- 
mediate pressing demands, but not one 
farthing of the price he solemnly affirms was 
ever paid by Hossen. ^ 

^ Hossen has denied point blank that there 
was any such transference of goods from one 
shop to the other on that day ; so far as rela- 
tes to his dealings with the Bankrupt, that 
on the earlier days of the said month of Au- 
gust he had received from the Bankrupt 
certain quantities of Rice, Dholl, Soap and 
Oil, that he had duly bought and paid for the 
said articles in good faith, not knowing that 
Aga Mahomed Hossen was in bad circums- 
tances and would become a Bankrupt. 

As already stated, ^thc Court is satisfied 
after anxious consideration of the whole evi- 
dence, that the articles in question are the 
property of the Bankrupt Estate of Aga 
Mahomed Hossen, and consequently that the 
possession of the Official Assignee ought to be 
maintained. 

The rule will accordingly be and is hereby 
discharged with costs. 



SUPREME COURT. 



Transfert de comptes, — Reclamation de 
CES COMPTES, — Acte de Société, — La 

RESPONSABILITÉ DES ASSOCIÉS N*EST PAS 
PERSONNEL, — EXAMKN DE COMPTES. 



Transfer of account, — Claim of itie 
SAME, — Deed of Partnership, — Part- 
ners liability not personal, — Exami- 
nation OF ACCOUNT. 



Lea défendeurs ne contestent pas cue les plai- 
gnants aient le droit d^ohtenir un jugement 
contre la Guildiverie Centrale y en excep- 
tant le terrain sur lequel elle est bâtie et 
leur responsabilité, personnelle. Jugement 
en ce sens. 

Les plaignayits peuvent maintenant exiger de 
voir les cowptes pour en connaître rétat 
actuel. Les comptes sont renvoyés aux 
Master pour les examiner en présence des 
plaignants. 



Defendants do not dispute that (he plaintiffs 
are entitled to have judg men t-against the 
Guildiverie Cent) ale saving and excepting 
the land on which it is built, and any per* 
sonal liability />f themselves. Judgement 
accordingly. 



The plaiîitiffs are ^low in$a position to insist 
on qn inspection of account with the view 
of ascertaining what is the state of accounts 
at present. The accounts are remitted to 
the master to examine them in presence of 
plaintiffs. 



WIDOW BUSSIÉ & ORs.—Plaintiffs. 

versus 

ALFRED DE ROCHEGOUSTE & Ors 

— Defendants. 

AND 

Thb widow and heirs under benefit 
OF Inventory of DANIEL MARTIN, 

— Intervering Parties. 
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Before 

His Honor Sir Ch. Farquhar Shand Kt., 

Chief Judge and 
The Honorable Mr. Justice Bestel, First 

Puisne Judge. 



F.L. Chastellier,— Of Counsel for plaintiffs. 
G. A. RiTTBR, — Attorney for the same. 

G. GuiBEUT, — Of Counsel for Widow and 

Heirs Martin. 
J. GriBERT, — Attorney for the same. 

P. E. DE Chazal, — Attorney for Rochecouste. 
L. RouiLLARD, — Of (younsel for Rochecouste. 

W. FIewetsox, — Attorney for Hart & Cantin. 
The Hon. V. Naz,— Of Counsel for Hart & 

Cantin. 

1th October 1872. 

On the alleged authority of a deed of Part- 
nership entered into between the defendants 
and certain other planters of the district of 
Grand Port, on the one side, and Richard 
Ambroisc Robert on the o ther side ; dated 
of the 5th September 1855 duly registered, 
and of certain subsequent proceedings fol- 
lowing thereon, the plaintiffs as assignees of 
Aristide Boulanger then of Queen street. 
Port Louis, Merchant, claim from the Court 
judgment condemning the said defendant in 
their capacity of members of the board of 
control and supervision of a distillery known 
under the name of the Guilditerie Centrale 
at Mahebourg in the district of Grand Port, 
to pay to plaintiff the sum of $ 12,439.70 c, 
together with interest at 12 o/o ])er annum 
from the 28th February 1863, and costs on 
the following ground. 

The distillery above mentioned, it is alleged 
in the declaration, was erected and worked 
for a series of years at Mahebourg district of 
Grand Port, under the name of Guildtcet^ie 
Centrale and under the management of the 
above named Richard Ambroise Robert the 
alleged ace i edited agent thereof, who carried 
on the whole business thereof and entered 
into the necessary contracts in order to obtain 
the funds required to work the said concern. 
It is further alleged that the advances were 
made lo thf» said Guildtverie Centrale by the' 
said Aristide Boulanger in the years 1861 and 
1862 as shewn by his accounts current with 
the said Distillery Central, begining on 1st 
January 1861 down to the 31st July 1862, 
and closed on the 28th February 1863. That 
the account alleged to be due to A. Bou- 
langer, and to have been approved by the 



said Robert was transferred in 1869 by A. 
«Boulanger to his wife and Widow Bunié 
^the plaintiffs in this case. 

Alfred de Rochecouste personally pleaded 
that as a member of the late committee of 
supervision and control of the Guildinerie 
Centrale, he has nothing to say in bar of 
plaintiffs declaration in so far as the plaintiffs 
right be exercised only against the goods, 
and property belonging to the said Company, 
and not against the buildings thereof which 
are the private and personal property of the 
said defendant leased to the Company for a 
period of 12 years. His plea accordingly con- 
cluded with the prayer that the Court do 
decree and order that the plaintiffs have no 
right to sue the defendant personnally and 
that the buildings to which are attached the 
distillery apparatus and accessories of the 
said distillery, and all the private and per- 
sonal property of the defendant shall in no 
wise be interfered witii and levied upon by 
plaintiffs. 

Edward Hart and Lisis Cantin two of the 
defendants in the like capacity as de Roche- 
couste jointly and severally say. — 

lo. — That the plaintiffs have no right or 
cause of action against them. 

2o. — They deny being in any way indebted 
to the ' plaintiffs, and conclude to the 
dismissal of the action against them, 
whether as late members of the board 
of control or against them personally. 

Thereupon issue was joined and on the 
day of trial de Rochecouste consented to 
judgment being given in favor of plain tiffii 
in so far only however as such judgment 
and its execution shall be limited to the 
goods and property of the Company, and 
shall not extend to any property personal to 
him the said defendant de Rochecouste. 

The Honorable Mr. Naz on the same day 
and on behalf of Hart and Cantin stated at 
the Bar, that with regard to Boulangeras claim 
they did abide by the decision of the Court 
admitting that Boulanger was the agent of 
the Disiillefy Central, vrithin the limits of 
the deliberations of the committee of ma- 
nagement (or control) under date of the 8th 
November 1860, and assented that judgment 
whatever it might be, be given against the 
DtBtiUerie Centrale, but not against Hart 
and Cantin personally, or against their per- 
jsonal estate whether for the claim itself or* 
for costs. 

Widow and heirs under benefit of inyen- 
tory of Daniel Martin, moved for leave to 
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intervene in the suit agreeably to the notice 
served by them on all the parties in the 
cause. That intervention was allowed saving 
the rights of the several defendants on the 
merits thereof. 



JUDGMENT. 



The decision of this case depends upon the 
extent of the authority given to Robert by 
•the deed of Partnership and the subse- 
quent proceedings of parties, whetlier or 
not Robert had any authority to bind the 
defendants or the property of this association 
by any loan of money from any 3rd party 
whether Boulanger, Martin or any other per- 
son for the working of the Distillery Central 
al Mahebourg. 

On reference to the agreement between the 
several parties thereto, we find : (Clause S) 
that, " M. Robert prend à sa charge toutes 
" les dépenses mensuelles^ la patente^ le per- 
" èonnel, et, en un mot, tous les frais gêné 
*^ ralement quelconques, sauf ceux d^instal- 
'* laiionr 



(Clause 4c)' tha.tf ** pour arriver à la cons- 
*• tTuction de l'usine et pour faire face à toutes 
•* les dépenses àHnstallaliony^ the subscri- 
bers of the agreement '' autorisent M. Robert 
" à se mettre en rapport avec un bailleur de 
** fonds qui ferait les avances nécessaires à 

*' cet effet " 

« 

^Clause 5) that, *' toutes les dépenses pour 
*' la construction et l'installation de l'usine 
" seront faites sur l'autorisation du Comité de 
" Direction." 

In (clause 7) it is agrred that " pour rem- 
*' bourser au oailleur de fonds le montant de 
^' ses avances en capital, intérêts et commission 
'^ les signataires lui consigneront tous . les 
*^ produits de la guildiveiie jusqu'à parfait 
** paiement." 

Xhe text of the agreement between the 
founders of the above distillery and Robert 
clearly shews that Robert's authority with 
regard tû the construction of the usine and 
all other expenses d'installation of the dis- 
tillery goes no further than allowing Robert 
to seek for a bailleur de fonds, (Clause 4) 
'iv'lio, being found was to be reported to the 
committee of control and supervision,, upon 
ivliuse authorization alone the expenses of 
construction and installation were to be in- 
curred, that the mt)ney lender for payment 
and mode of payment of his advances, (clauses 
5 and 7) was to look to the committee who 
to be liable. 



On the other hand, it is formally stipulated 
between parties that Robert was to take to 
h^s charge all the monthly expenses, the 
license, the personel and in short all expenses 
connected with the toorling of the distillery 
and the repairs, which might be subsequently 
required by the usine, (clauses 9 and 10) 
finally, all eventualities save and except those 
arising from thunder, storms and hurricanes 
(tïlause 10). 

The original agreement of the 11th July 
1866, however, was modified at a meeting of 
the board of control held at '^ Beau Vallon " 
(the estate of Alfred de Rochecouste) on the 
8th November i860, when it was resolved 
that the new license should be taken out in 
the name of A. de Rochecouste; 2o That the 
rums should be deposited at Martin's stores 
in town ; 3o. That the proceeds of the sale of 
the rums should be paid into the Oriental 
Bank ; 4o. That the eheeques should be drawn 
by the President of the Committee ; 5o That 
*' à partir du 1er Décembre prochain (I860) 
" M. Boulanger est nommé Agent de la Guil- 
" diverie Centrale au Port Louis à l'unanimité 
" d'js voix, sauf celle de M. Hart." 

Les Conditions de cette agence sont les sui- 
vantes : 

lo.--" Honoraires de $100 par mois, paya- 
" blés moitié pour compte des fondateurs 
" et moitié pour compte de M. Robert. 

2o. — '* L'Agent est cliargé de recevoir les 
" rams au Port Louis et d'en disposer 
*' s«'lon les instructions qui lui seront 
données par le Président du Comité. 



ce 



3o. — " Toutes sommes provenant do ventes 
** de rum ou autrement seront touchées 

• " pnr lui et déposées à la Banque inlé- 
" gralement et les reçus de la Banque 
** envoyés au Président. 

4o. — '* Un compte de gestion sera fourni 
*' chaque mois par Doit et Avoir de tous 
" mouvements de fx)nds." 

5o. — " Après chaque Balance trimestrielle 
** du Gouvernement un compte de rum 
*' sera fourni au président. 

6o — *' Les Barriques vides seront retournées 
" avec une rigoureuse exactitude. 

7o. — Toutes sommes a payer le seront par 
" mandats du Président sur la Banque." 

8o. — " Monsieur A. de Rochecouste est 
** constitué dans la présidence du comité." 

Signé A. DE ROCHECOUSTE, 

Président du Comité. 
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A letter under date of the Uth April 1862 
addressed by A. dc Rochecouste to Daniel 
Martin shews a further modification of the 
above resolution of the Committee of Control 
by the President having allowed Daniel Mar- 
tin taking out the licchse in his Martin's 
name. 

*' Mon cher Daniel (that is Daniel Martin) 
*' je te prie de ne pas oublier qu'en t'autori- 
'* sant a prendre la patente celte année pour 
** la Distillerie. Centrale, je t'avais mis pour 
'* condition que les premiers fonds après pré- 
" lèvement des frais couranls devaient être 
" consacrés a Dùlac et à Roulai^ger je con- 
" sentais a venir ainsi que les autres créanciers 
*' de l'usine après ces deux créances." 

" Tu m'avais même dit que tu ferais des 
'* réglemente aveerces deux Messieurs. Rien 
*• de semblable n'a i encore été fait, car j'ai 
*^ reçu des réclamations de Dulac et au- 
" jourd'hui j'en reçois une de Boulanger, je 
*' viens te prier de t'occuper sérieusement de 
" ces deux règlements avant tous autres 
" comptes." 

*' Boulanger demande une avance pour le 
" règlement des frais deprocedure concernant 
" la guildiverie pour lequels il est poursuivi, 
** je te prie instamment de la lui faire à valoir 
" sur son compte." 

Signé A. DK ROCHECOUSTîî. 

What precedes clearly shews that the de- 
fendants do not dispute that the plaintiffs are 
entitled to have judgment against the Guil- 
diverie Centrale y saving and excepting the 
land on which it is built, and any personal 
liabilitv of themselves. 

To this extent and no further we ac- 
cordingly find and decide that the plaintiffs 
shall have their judgment against the^ said 
Guildiverie, without costs. 

Daniel Martin under a judgment of re- 
ference made a rule of this Court of the date 
the I2th 1 December 1865 was in his life time 
in possess (m of the Guildiverie Centrale ; 
this posseji^ion has been retained by his widow 
aad representatives to enable them to work 
off Martin's debt. 

We find that the plaintifs are now in a 
position to insist on an inspection of their 
accounts, with the view of ascertaining what 
is the state of those accounts at present. We 
shall and do therefore make a remit to the 
Master to examine the accounts of Martin in 
presence of plaintiffs, and to state the balance 
whatever it may be as at the present date. 
Other questions of costs reserved. 



SUPREME COURT. 



MoRT d'un Défendeur, — Suggestion,— 
Plaignant étranger, — Caution Judi- 
catum solvi. 



Death of a Defendant, — Suggestion,-- 
Foreign Plaintiff, — Caution Judica- 
tum solvi. 



Lc plaignant a rempli la condition qui lui a 
permis da' poursuivre son action, et rien 
u^est arrivé de si innattendu et de si excep- 
tionnel pour permettre à la Cour d* étendre 
la garantie Judicatum Solvi. Un pareil 
ordre n^ aurait d'autre effet que de fermer 
complètement au plaignant les portes du 
tribunal. 



Plaintiff has fulfilled the condition on which 
he was allowed to prosecute his suit, and 
nothing of so unexpected or exceptional a 
nature lias since arisen to warrant the 
Court in enlarging the security Judicatum 
SoLYi. Such an order might have the 
effect of closing the door of the Court 
altogether on the ptair^tiff. 



PIERCE,— Plaintiff. 



versus 



CHANNELL,- Defendant. 



Before 

His Honor Sir Ch. Farquhar Shand Kt., 

Chief Judge and 

The Honorable Mr. Justice Bestel, 

First Puisne Judge. 



E. Pbllereau, — Of Counsel for Plaintiff. 
J. Mercier» — Attorney for the same. 

W. Newton, — Of Counsel for Defendant. 
J. H. AcKROYD,— Attorney for the same. 
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16i?A Ootober 1872, 

- ^ 

• «One of thé Defendants in this case having 
diedL the Plaitltiff, moved in terms of rule 81 
of Cbnrt, for leave to enter « Suggestion and 
the names of the representatives of the de- 
ceased Defendant on the reco):d^ that the suit 
might be proceeded with. 

Of the representatives of the deceased De- 
fendant^ some were in the Colony aAd now 
appeared in the case- by counsel, soinc were 
^ ^abroad and were repi'esentëd by tlie CuVator 
of Vacant Estate, Leclezto ïbçthe latttn* coti- 
teiided that his position was peculiar as he 
represented absent parties to whom he would 
have to give an account and who might ulti- 
mately abandon the sucî^ession, that the Court 
ought therefore to order the PlaintiflF as a fo- 
reigner, before J>rocecding further to find ad- 
Jitioiial security judiccUum sohi — tliat the 
£100 already allowed is not sufficient looking 
at the unbooked for devclopinetit of the. case, 
some 4if the othei' Defendants joined in this 
application. 

Pellereau contra: Tliere is nothing pe 
culiar or- unexpected in the case. The death 
of a Defendant causes no such change, as to . 
warrant an additional burden being laid on 
tho Plaintiff which might have the effect of 
pre^vehtiOg him going on at all. The Curator 
is a- public officer reprc^senting, the ititerests of 
absent parties here, just like other heirs. 

THE COURT. 

We do not think that tliere is any peculia- 
rity arising froni the fact of some of the heirs 
"being rcpHCsmted by the Curator of Vacant 
Estate wliich takes this case out of the usual 
category. We do not see our way to lay a 
heavier burden on this foreign Plaintiff at the 
present advanced stage of the case, than he 
was subjected to, at the outset. Ho has ful- 
filled the condition on which, he was allowed 
to prosecute his suit, or nothing of so unex- 
pected or exceptional a nature has since arisen, 
as to warrant the Court in exercising the dis- 
cretion which it may possess of enlarging the 
caution, originally found, when it turns out 
to be altogether inadequate for the reasonable 
protection of his opponent, such an order 
might have the effect of closing the door of 
the Court altogether on the Plaintiff". Motion 
refused. 



SUPREME COURT. 



Claim of account^ -tGoods. sold akd delp-: 
* Vered^-tEvidencb. 



Som sommes cTopinion que le plaignant a 
prouté que les marchafidises quHl récldmo 
{excepté celles qui furent vfindues dans le' 
mois de Juin pour la livraison desquelles le 
témoignage du commis Su plaignant n* est. 
pas concluant) furent tendues à Juilock ei, 
au défendeur, Jugement pour le plaignant 
pour la différence de % 677.90 nvec la moi- 
tié des frais taxés 



f! 



RécltAmation de Compte,— 'March andis!e8 
vsndus8 et livrée^,— evidence. 



J^e uf'c of opinion that the plaintiff has 
shewn that the goods now - sued for {wit f^ 
the exceptian of those sold in ike month of 
June to the delivery of which into the de- 
ftndanVs stoY>. the plaintiff* s clerk cafinot 
speak) ware sold to Allock and the defen- 
dant Judgment in favor of plaintiff for 
the balance of % 677.90, with one half of . 
tlie taxed costs. 



ÀJUM GOOLAM ÏÎOSSEN,— Pkintiflf. 



versus 



AH : SING,— Defendant. 



Before 

His. Honor Sir Cir. FarqtjuakSjïand, Kt., 

Chief Judge îuid 

His Honor Mr. Justice Bestbl, First 

Puisne Judge. 



P. L CiiASTELLiER, — Of Couuscl for Plaintiff. 
G A. RiTTER, — Attorney for the same. 

W. Newton, — Of Counsel for Defendant. 
E. Sauzier, — Attorney for tlie same. 

Q^nd October 1872. 

In this case the Plaintiff alleges that the 
Defendant is indebted to hiui in the sum of 
$945.11 being the amount of an account for 
goods sold and delivered by the Plaintiff to 
the Defendant, àt his request and for his trade 
from the twenty second day of June* to the 
twenty fourth day of August present year. 

• THe, Defendant denies all knowledge of the ^ 
Plaintiff ana of the alleged sale. 
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The case of the Plaintiff is of this nature. 
He alleges, that he dealt with a Chinaman, 
whose name is now said to he Allock, who 
has lately disappeared, believing his name to 
be Ah : Sing« which is the name of the Defen- 
dant, that this Allock and the Defendant 
ettme to his shop together for the purpose of 
piirehasing goods, that the Plaintiff sold and 
delivered to them the goods in question rely- 
ing on the credit of the Defendant as owner 
of the shop at Rose-Hill, into which the goods 
were conveyed directly from the store of the 
Plaintiff. 

Much of the difficulty in dealing with cases 
of this description arises from the fact, that 
the parties are of different nationalities and 
do not anderstand the language of each other, 
and are usually but very imperfectly acquaint- 
ed with the Creole tongue, in which they do 
business, together. 

We have carefully considered the evidence 
on both sides and of course the Plaintiff must 
establish his case and satisfy the Court that 
he haf^made out his claim in law^ in whole or 
in part ; before he can succeed in obtaining 
judgment against his opponent, now, we are 
of opinion that the plaintiff has shewn that 
the goods now sued for, with the exception of 
those in the month of June last, (to the de- 
livery of which into the defendant's store, the 
plaintiff's clerk cj;nnot speak), were sold to 
Allock and the defendant in company toge- 
ther, the plaintiff believing that they were 
both his debtors, in the transaction and liable 
to pay the price or at least, believing from the 
conduct of parties that defendant was the true 
purchaser and the goods in point of fact were 
delivered into his, the defendant's store, the 
defendant thus had the benefit of the goods, 
the price of which, we are satisfied, has never 
been paid to the plaintiff. 

To this extent, therefore, and no further 
we think the plaintiff has proved his* case, 
and is entitled to a decree^ we therefore now 
give judgment in his favor for the balance, 
viz : the sum of $ 677.90 with one-half costs 
of suit as they may be taxed by the Master. 

And the provisional seizure made on the 
80th August last by usher Mai, of the goods 
of the said defendant, be converted into a 
saisie exécution. ^ Costs to be paid out of the 
proceeds of such sale. 



SUPREME COURT. 



Rbstriction du droit dk quitter la Co» 

LONIB POUR UN FAILLI,— ORDONNANCE No, 



29 DE 1871, — Droit de la Cour Surèhb 

DÇ FORCER UN FAILLI' A FOURNIR CAUTION 
SUFFISANTE POUR NE PAS QOmSR LE PA»Tt 
AVANT QUE l'qN AIT PRONONCÉ UN JUC»-^. 
MENT DÉFINlTrF DANS SON AFFAHlE,-rEvi» 
DENCE. 



Limitation of the right of departure 
FROM the Colony of a Bankrupts- 
Ordinance No, 29 OF 1871, — Right of 

THE SUPKEME CoURT TO FORCE BaNK* . 

kupts to furnish sufficient seclubm 
not to quit the island until binal 
Judgment,— Evidence. 



^ * ^ 



Considérant la tendance qu^à la hi à restrein- 
dre Vcmprisonment pour protéger Us droiis 
du créancier, je suis d^opinien que ; 4 
moifis ^ ue F on prouve clairement çue le 
failli tombe sous le coup de l* Ordonnance, 
il ne. peut être refenu en prison ou obligé 
de fournir caution. 



Looking at the inclination of the law naw^a* 
days to restrict intprisonmetit so far as 
protection to creditors is concerned, I am 
of opinion that unless the evidence is clear 
that the Bankrupt is within the Ordinance 
he cannot be kept tn prison or /arced to 
furnish security. 



HASSEM VALY,— Plaintiff. 



verstits 



Fred. RICHER & Co.,— UefendanU 



Before 

Sir Charles Farquhar Shand, Kt., 

Chief'Judge. 



W. Newton, — Of Counsel for Pli^intiff. 
F. Robert, — Attornej for the same. 

L. RouiLLARD. — Of Counsel for Defendant. 
P. E. DE Chazal, — Attorney for the same. 

iSrd October 1872. 

* 

After the law was abolished in 1871 whidi 
required the observance of certain formalities 
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befefb a pevfloii could quit the colony, a limi* 
tÊ6^ upon the genetal * ngfat of departure 
was placed hy Ordinance No. 129 of the same 

Ipear by its second secrion which enacts as fol- 
ows: *' It shall however be lawful for a 
Judge of the Supreme Court in Chambers 
•whenever it shall be proved to the satisfaction 
of such Judge that there is probable cause for 
believing that any person who has been duly 
adjudicated a Bankrupt, or any person who 
has petitioned the Court f<ft leave to make a 
Ceisio Bonorumy or who has petitioned the 
Court for an arrangement under the control 
"'of the Court, is about to quit the colony be- 
fore final . judgpnent on the question of the 
Bankrupt's certificate, or before final judg- 
ment, oti the question of the Petitioner's ar* 
rangement under the control of the Court, to 
issue a warrant directed to any officer of the 
Court whereby he shall havQ authority to ar- 
rest such Bankrupt or Insolvent or Petitioner 
and him to detain in custody until such 
Bankrupt or insolvent or Petitioner shall 
have given good and sufficient security 
not to quit this colony until final judgment 
aforesaid or until a further order of the Court. 

Provided that it shall also be lawful for the 
Judge in Chambers not to issue his warrant 
in the first instance but to grant an ordar to 
shew cause returnable in Chambers or before 
the Court, why such warrant should not issue. 

In the present case, on the affidavits of res- 
pectable traders that there was reasonable 
ground for believing that Hassem Valy, an 
Arao trader in this. Colony, who had lately 
been adjudicated Bankrupt was about to de- 
part the Island and on the affidavit of an 
usher of this Court who had been charged 
with the execution of a writ against' him, 
ihait the said Hassem Valy could not be found 
though diligent search had been made for him, 
the Judge at Chambers on the morning of the 
day^of the departure of the Mail, granted a 
warrant for his apprehension under the above 
laW* of 1871. The party was found by the 
usher and committed to jail. 

On a rule at his instance to shew cause why 
the warrant should not be set aside on the 
grounds set forth by the said Hassem Valy in. 
an affidavit, vitz: that the allegations that 
he was about to leave the Island an 1 that his 
brother had left the colony with money be-> 
longing to him, the deponent^ were false, that 
on the days when he could not be found, he 
had spent the greater part of the time in the 
office of his sollicitor in order to give him full 
explanations of his affairs, he being in Bank- 
ruptcy, the Judge at Chambers fixed an early 
hearing for the hearing of the case and allow- 
ed both parties to adduce such evidence as 
they might be advised to lead. 



A number of witnesses haVe heen adduced 
on both sides, and the issup before the Court, 
taking the whole case into consideration from 
first to last, is to toy whether it |s satisfied, 
that probable cause did exist, for believing 
that the Bankrupt was about to quit the co* 
lony. 

It was admitted by the Counsel for the 
Bankrupt, that at the tinpA when, the .wairrant 
was issued, no other cause could reasonably 
have been followed then to issue the warrant, 
but now that the whole case, in all, its por- 
tions was thoroughly investigated, it was 
proved that the Bankrupt had no intention 
to leave the Colony, and that the fears of l^ 
creditors had given rise to certain rumors 
which gradilally as in all such cases become 
more general, till some persons were led to 
believe on no certain evidence that the Bank* 
rupt was about to quit the Island surepti- 
tiously. It appears to me that looking at 
the whole case as now before me, there is a 
good deal of evidence to support the yieiv of 
the Bankrupt's Counsel, but those rumors are 
so far at least traced to the Bankrupt himself, 
who is stated to have alluded in conversajtii^i^ 
to the possibility of his leaving the Colony, 
if his affairs did not go well. But, locking 
at the inclination of the law, now-ardays to 
restrict imprisonment in cases of debt, the 
inefficacy, so far as protection to creditors is 
concerned, of imprisonment in a case like 
this, or the finding of such caution to remain 
in the' Colony as a Court could order. I am 
of opinion thqjUinless the evidence is cleaj^ 
that the Bankrupt is within the Ordinance^ 
the Court will not keep the Bankrupt in pri- 
son after a careful review of the evidence. I 
am not satisfied that the Bankrupt did intend 
to leave the Colony or that there was really 
probable cause for so believing, I find the. 
existence of positive facts leading to this con.* 
elusion iis.wantmg, and I shall therefore now 
make an order for his discharge from JaiL 
His conduct will no doubt be thoroughly in- 
vestigated in the Court of Bsinkruptcy ai^d 
due punishment allotted to him if he deserve, 
it, order to issue for discharge of the Bank- 
rupt from Jail. No costs to either party. 



SUPREME COURT. 



Akpbl av Conseil Privé, — Délai, — PotJ- 

YOIRS QX7B LA Coi7ll..A DE PERMETTRE 
L*AFPBL. 



APPEAL TO THE PkXVY GÔlTNÇlL,— rDE^Ï^T?*- 

Power to grant leave bt the Court. • 
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., BOi.GERD,— Appellant. 



r • 






.L ; ..li PERBOTl-^irPlàilitirf. .'■■'. 



i. f 



ro 



• • r • • t 



■I i ;*.. 



». * » 



BOJiQERD AND j^NOE,,— Defendant. , 

.•: .;./ .. ». . ..... 

• • GERAR"D;^ItiteVveWinff ï»arty; ' ' 



. . •/ i •-'.'«• .' . t' I J 



• « 



( I 



• i /«'It 



•Béfote 



. ' " < .' I 



'I . V V i 



/ V.' ' ' I 



Hfe Honot j3ir 'Ck. pAtiQUHAW Sii.iCsrT), Kt-,' 
- • '. ^ Chief Judge arid-.; ; \ ^ 
•His Hondi* Mr.Jiistu-e B-csTEt,''Mrs(!' " ' ' 
• '^ ' " ' Puîsnç Jlidge^' ' """ 



» i 



4 



i 



BôLGEUD,— Appeared fcrr Hmsclf, ' 
F:^iMOîrET,J-i Attorney for Bolgerd; 



!•' ." 



G. Gtj¥BÈ*T,^Of tJoiniscl for widow Perrot. 
E.'PASTORi— Attorney ff/r the Batiie' ' * 

GrGtriB-ERTj^Of Counsel fbr'Gcrard. ." "" 
J. 'PiONÉGtJY,— Attorney for tlie sa'me:. 

mrd October ^872, *' 



•J 



•In this case as in the tiumeroirs ^nits to 
. which Mr. Bolgerd has -beeira patty; in this" 
Court, wte hare extended to him, muclrniore' 
than the usual induljjettce as Ire' ftns sldted ' 
without profrssional assistance. ' 

We h^ve ovet- and t)ver again assigned 'that ' 
assistance to Ifim,' but as he usually insists on " 
cofiducting his cases in his own way, that aid 
has been of Uttle use to himself or the Court. ' 



^ I 



• t 



Looking at the'dàtîîs'in the présent case, it ' 
would^ppear, that the tirtie witlitn which * 
the fermftiliifes for presenting an appeal to the 
privyî council and the fiilding of caution by 
the iiltendiîîg fippellant, has e-xpircd. WesïiàU 
now hear putties on this point for prima facie^ ' 
at least, it would appear that our power to 
grant leave to appeal is gone. 



• > - * V '11' Ipi * 



SUPREME COURT. 



M ' . I î ! ' . ' • • f '"Ml f . ■ , r'. I ■ . . 

» » k A V «. 

Acte de Vente,— Les termes ambigus ou 

OBSCURS SONT INTERPRETÉg CONTRE LE 

TEN«Bt;tt;-ART. 1602, 1608 Code 'Cifâ';^^' 



î /.T1ES.,Ô^ ^EAil^gLîlG [XS B^AO, AGAi;ï«Çjr jft^p- 
I .,VENTOR,— ^RT:i6Ôj^^J§^ 

I « • 



"1 . 



'» . 






» 1 -•': ' ♦! > 



L * J • • t * 



' . T • ■ -< ' . • î • '» 1 I I, 

• 



,]yîAti;9K,. -Plaintiff, u 



. •■- :; ...» 0:... = -, '* ' • •• ' '' "* "' - -'^^ t. ■. >.: ^ : 



» . i '• 



• •> 












« t 



• » r , 



I His IJonor $;i.R. Ch« . FAÇQ^yÇAif Sh4I^J),Kx.^., 
I ..'..J, .y.Chîef J.udg^^nd,;. -.'../ 

} ..;The Honorable Mr;...Jx;sxi'pÊ .Bestî;!-^ . ,^.. 
■ ; : "Firs,t PuiW ^udge.,,: /. ■ / . ',..•, 



I • 



•f . 



>K . 



*\ 



Il I 



; T..L. JE^kjNSp-p^.Of Gounsel/or Plaintiff» .', 
F. SiMÔNKT,r-Att<)rnçfy for ,tl^e sîfine. ' . 

> L.RouiLLARD, — Of Counsel for Défendant. 
• J. PiG^f^NUY, — Attorney fwr thQ i^ww-r. 






1. », 



' Thîs is thè 'sequel of tKc case- in \vhich à 
i former judgmont was^iven under th^ date c^ 
16thrJuIy last, Jn obedience tô that judgmeni 
! Cleiiicnt Galdémarr and Alfred D^cray appear- 
ed 'in (Jourt,*by theîr Counsel. * . 

Thev stated- that flieîr , views .of .the case 
coincided more with these of. , the pUiiniifl^ / 
than of the dcfenclant, that fhey dî,d not un- 

idoi'stahd that Alfred Du cray had. by the con-* 

; veyaiice to the defendant in 18G9iuteaded tp . 

!sell llic one acre wliich lia^ been conveyed tq 

:him by his father in 18(i6. 

î It appears., to us that whatever n^ht of 

ipropert/ Alfred Ôuôray had , in the. land m 

question or in any part of it, the whole of his 

rights were conveyed by him lender. the deed 

ito tli/u dcfendaiifdyted Î^Oth Juù^ 186.9 prior'. 

;to the dee^s in favor of. Galdepia,r^ the author 

of the plainiiff. Dûçray iva/a ouQ.of the ^raii- 

■tors of that deed Qf 1§69 underwhîçh the whole 

;20 acres were sojfl ana conveyed to ïfack,llie ', 

idefendanf.; There was no restriction or reser- 

jvatiôp whatevev oîT. any ' part of the subjects 

;to which it nnght happen that Alfred ijucray 



i^^ eè disposer, dii tout,-. cQipm^e .de cho«e lui 
J" anparteiiant en toute .propriété au moyen 
;*•' aes présentes.** ' , 



r, .. 



18T8.ÎI 



cotijjfs ôp • MXinli'rt ils 
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!Kièiiéëdlxiotsay:.Ai«t ^3^ thie 'tulè^of tîiè' 
code, tke* vendor oii^hx id fexftess \iT3 irteanih jf 
clearly in the deed of sale, thstatt obsèuritie» 
or ambiguities of meaning are read against 
hiui^ ^hV*; Le .venâéùr -e^t 'ténu* ^'expKqiter 
''«iRÎTeniesptceia quoi il s*^bligé, idût paétë 
" ohsQureriiuc Q^bÎQfu Viater^tét^ TJOrffrè le* 
" tcàdéuB, C;. G Articks 'l6(;2; 1608;'' - 

t ,' .... , 

~ '< 'i , . • ♦ î ■ ' ' ' 

/Judgment, will therofôreba entferid' fof the 
défendant Svit ht costsy any ^rights vvliichr thé 
pl^niiff ôlay ' hax^.^tgaiirat -other > parties^ 
rôsefved/ ■ ' .. 



.-{ 
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iW«ite 
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SUPREME GOURÏ. 
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PRIORITÉ. — Le Fjlatgxant * xé 'Tiftitnt^ 

CLAMER CE DÉPÔT AVANT ÏTaVOIR PROUVÉ 
QUE LES DÉFEXDÊUVà ONT' ÎÈTÉ PAYÉS EX 
TOTALITÉ, — La NOX-MEXTION d'UNE INS- 
CRIPÏÏON 'DANS TiïS • GeRTÎFI(?ÀT ' D*Ixé- 
CfclFTIONS l>'APRè3 XBttUEî/t/K' 0RY)RE^ A 
■ÉrFÉ :^ABU >ÏE DOIT PAS ÊTRK CONSlDÉRl^ 
doilM^ TIKK îjXTÏNCTtOX DE LA "DEITE. 



'î: 



r . I 



I ,: , • . . ■ » 

Cl>AlM OF A DEPOSTT, — GeSSIOS OT PRIORITY/ 
-^^'PtArNTJlFlb CANNOT CLAI31 'fHE DRPOSiT * 
UNTIL HE PROVES THAT THE DEFEJfDA'XTS 
HAVE BEEN FULLY PAID, — ThE NOX-MEX- 

«Tick OF' AwnxucRiPTioN IN TH*:' Crutt^i- 
catrof' IxscRrptnoN* upon'WïtîCh ax 

4)RDRK WAR ÏTSTAWEtRÎIEi) MUST Xo¥ 'RE* * 
INFBRRt^n A^- AX EXltNCttOXr OF A DEUt.' ' 



T r , é > 



' B;PEiLÉftEAT7,i-0f Çpnriselfor ïHalhiitf.. " 

î V'.Mkîxrt.-^AttàTnëj'toi the éaitio:- ■ '/ '".' 

\ L:;HoûKLLA^RD!,*-^)jr doùïiâd for t)^endanfs!'' 
,• J. Pîdï^ÈGUY,— Attorney fot'tbe saiiie. ,.' ' * 

î . . 23Kd October ISl^., 

: -The dcdamtoiî in thi* cas0 allegcétnatHC- * 
; ceiling to il drçd *ùf^ partition ',of -th'e gbbds lie'-'* 
lon^i^Jg to the community whîcTi huA exfstedr 
bètwè^im Philf[jpeGRSton Martin Moncanipan'd 
f Elise Mollière his deceased Vfxfe, an attribii-* 
I tion was made to the Plaintiff Jules Evenor 

■ Mi\i:tin Moncamp of a. sum of ^ 4^^56.27 Î?y5c. 
in Iwire, owhcfsliip^ and of ^stniilar sum in usu- . 

. fmit, to be paid bj the said Ftiilipne Gastoii 

• Martirt J^lohcfmiiy. the abbVc sums malviaigii?*. 

. totîil siVm.of $85l2^6{f**S/5c. whîch ^cre hypo^"* 

! thecatcd on. the s\ig3r Estate Le Souffleur ai;^ 

j tuate fit .Grand ^ Poit/Mhcn beÏQuging to ufè'^. 

I said Philippe? Gaston îïrlilîn Moncamp, That'^ 

j tUe Credit Foncfer bf.Mauritius, made a loan ^ 

■ of $ MO ,000 .to the saixl Ga??'fûn * ^Vart^n Mon-."^ 
cainp aiid Edgfif d Martin ilcfticnnip, thcViIre-."/ 



I siding at Grand Port. 



1 MONOAMP,— Plaintiff: '• 

i ' . torsus 

1.K GUEDIT FONCIER dé ÏLEMAURICE 
VrâiCY OEiSEN^NEVlLLE àni> Al/(1^!ueTE ' 
JiELTifiT,— DefemKnts. 

! . ' fiefore ' • 

Hîs Honot Sir Oh, FARatTHAu Sha»î> KfJ 
;i . ' Ohief Judgo mA 
# . HiiS'Hont)t Mr; JfJSTïCB Besôpel-, 
',• ' Pîrst Pttiénfe #od^: * •' 



That to srcure pl^yfnent of the said sum of . 
i $180,000, the sftid Philippe Gaston Martrn' 
' Ma'ncamp & Edgar'il' Martiil ]\J(>r)camp^ mort- -. 
, gaged thé sugar Estate Les shires ift the dis-' 
; trict.of Grand t?orr,*f hen belonging to* tjieni, ^ 
j and the sugar EstJit6 IjC Sovjflèur in the same ' 
1 district, then belonging to the said Philippe 
j Gaston jMartin Moncamp. 

■ 

5 Thnt in the deed of loan in tcrveni^d amongst . 
: other persor^s, thd Jl^laidlitf in this case, first- 
^ pilvilrgrd (TT^ufJtor hpon the said sugai; F.state 
: L(( 8ù\>ffiexi\' winT* gave the ** Crédit J^oncier ^ 
i do-PEc Mayrîto," îti tb* porson? of the I)e- 
i foiid«tnts all irtîôrity and prbforoncc" over his, . 
I the Plaintiff's claim, on thé said Estate Xéf 
; SovffieiiY^ that by a subsecjuout deed of the 
■ 17tH November; iSfJf), sighed by the Pnfon- 
idanfs the h)àn above' mentioned was realized j. 
land i't was fiirtheV s^ipuhited that */ Le (î'irédit ' 
iFoncîer *de *PJLÎ<^ 3Ia'urîce,'" should ^Upe^) i>ivl .' 
;retain;'às fn fact thev' did kdep and retain tKe 
isum of $2500 alleged to Tpc due by tjie saifl 
Philippe Gaston Martin Moiichrap to Messrs^ 
Rudelle, Pipoi^ and Vinav, for the sale price, 
in prlfteij^alivAd interest olf a.portion of land, 
|adniea$uriiig ^% iières, 84 perches,, knc^wn "by, , 
jthc^'nainb of ■A/o/z^f/^^?.ô Cflutqnct foVming jwrt ^ 
!of th'ê ^g/it Estfité.Z^ ^oitjficur an,d the sum ' 



k)f $3P5-.50 allbged tobe due by. the said Phj- 
* Jippë'Gîtstori Martin Moncamp, fothe Maun- [ 



« • 




io refund \yith intprest at.ninp ]>cr ce;>tui?t 
)eT;annmii^'fVoin'the date of the,$âitl deed on . 
ustïficntîon df the payment of the said sums 
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rileged \o be due to Meesrs* Rudelle, Pipon 
and Vinay and to the Maûritiua Goveroment, 
àiat the said Crédit Foncier had received its 
interest for the loan of $180,000, long before 
the date of the seizure of Leê Mares and Le, 
Soujffleur Estates. 

That the said Crédit Foncier had been col- 
lojijated on the sale 'price of Lea Mares for 
$'1 16,500, with interest from the day of the 
said sale and on the sale price of Le Souffleur, 
for the sum of $25,860 with interest from the 
day of the said sale. 



That the said two collocations amounting 
together to the sum of $ 129,5S3.S2c. leaved 
|k balance in favor or the Crédit Foncier of 
$476.78, that as first privileged creditor on 
the Estate Le Souffleur^ the Plaintiff has the 
right to claim from the Defendants individual- 
Iv and personally and from the Crédit Foncier 
the said sum of $2805.50c. deposited as afore- 
aaid in the hands and left in the custody of 
the said Crédit Foncier, minus the balance 
Hforesaid of $476.78, 

' Tliat the certificates of inscriptions of the 
ôth November 1866, upon which the ordre, 
was established^ makes no mention of the 
inscription, of the Mauritius Government, 
whence must be inferred the extinction of the 
above two debts, if they ever had any exist- 
ence. 



That at all events the Crédit Foncier de 
Pile Maurice having received the two sums 
above mentioned, on the ordre of Les Mares 
and Le Souffleur ^ have no right to require 
from the Plaintiff, the justification mentioned 
in the notarial deed of the 7th November 
1865. 

That the said sum of $2805.50c. was en^ 
trusted to the Defendants as a deposit subject 
to the justification above alluded to, and was 
quite foreign to the loan of Le Crédit Fonder 
de l'Ile Maurice, therefore the Defendants 
were personally responsible for the restitution 
of the said sum of $3805.50c. 

The declaration concludes with the prayer 
for judgment against the Defendants, con- 
demning the latter to refund and restitute to 
the Plaintiff the said sum of j|S805.50, miniM 
the sum of $476.78, so deposited and kept by 
the Credit Fonder de Vllo Maurice >rith in- 
terest at 9 per centum per annum from the 
17th November 1865 to the date of the judg- 
ment to be given on the present action. 

The Defendants jointly and severally plead- 
ed, that the plaintiff was without right of 



action against them personally and. individual- 
ly and grayed that they be put out of tfca . 
cause with costa. 

And the said Auguste Bellet, acting on be* ' 
half of and in his capacity of manager of die' 
anonvmous Company or Society, known vi- 
der the name of '' lie Crédit Foncier de Tlje 
Maurice " firstly traversed the whole déclara- 
tion denied bemg indebted (o the Plaintiff, 
averred, that far from being the debtor of 
PlaiiUiff in any amount whatever with vespeet 
to the loan made by them to Hippolyte he- 
mière apd wife, to P. Gaston Martin Moo- 
camp and wife and to Edgard Martin Mon** 
camp, in the declaration referred to, was on the 
contrary the creditors of the latter of a balenee 
of $3342.S8 value of the 17th May 1866, as 
shown by bill of particulars annexed to the 
plea. The sftid Defendant Bellet accordingly 
prayed for a dismissal of the action with costs. 

The replication merely re-averred the fiicts 
alleged in the declaration, issue was joined, 
parties were heard, 

JUDGMENT. 

Parties are agreed upon the facts of this 
case, the plaintiff expressly admits in his de- 
claration, that in the deed of loan, intervened 
amongst other persons, he the plaintiff, first 
privileged creditor, upon the said sugar estate 
Le Souffleur and gave Le Crédit Foncier de 
rile Maurice, in the persons, of the Defien- 
dants, all priority and preference over his, the 
Plaintiff's claim, on the said Estate Ls 
Souffleur, 

That on the realization of the deed of loao 
by a subsequent deed of the 17th November 
1865, it was therein, stipulated that the said 
Credit Foncier, should keep and retain, as in 
fact, they did keep and retain the sums of 
% 2,500 and $ 305 alleged to be due by the 
said Philippe Gaston Martin Moncamp to the 
parties in the deed referred to for^ the causes 
therein stated, the said two suras amounting 
together to the sum of % 2,805.50, which said 
sums, the said Credit Foncier, bound them- 
seh'es. to refund with interests at nine per 
centum, per annum, from the date of ihe said 
deed, viz: i Tth November 1885 on justifica- 
tion by the borrowers of the payment of the 
said sums alleged to be due. 

It is that total sum of $ ^,805.50 which 
the plaintiff were sicks to recover from the 
defendantSj in person, and from the said 
Credit Foncier, minus however a aum of 
$ 476.78, the balance admitted to be duo hj 
the plaintiff to the said Credit Foncier, cmr 
located as they have been at the ordre Les 
Mares tor $116,500 with interest from the 
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(day of the sale thereof, and for $958 fiO at 
he ordre of Le Sùuffhur with intereat from 
the day of the sale of the said last mentioned 
Estate. 



I 



The Company upon the whole have recover- 
ed| by those two collocations the total sum of 
% 129,523.— The amount of the loan beinç 
$ lySO.OOO and the sum received by the said 
Crédit Foncier $ 129,523 it necessarily follows 
that the Company are creditors of the diffe- 
rence between the two sums. 

The account of the Company, the correct- 
ness of whjich, was not disputed shews, that 
the original borrowers though credited with 
the total sum now claimed by the Plaintiff, ' 
the Company nevertheless are still creditors 
of the original borrowers of the large sum of 
$8342.28. 

, The Plaintiff having ceded his right of pri- 
ority and preference to the Defendants until 
perfect payment, it necessarily follows that in 
drder to recover the funds now claimed, the 
plaintiff must prove that the Defendant; have 
)yeen fully paid. Without this proof the Com- 
pany are fully warranted in withholding the 
monies entrusted to them, and applying the 
same towards the extinction of this claim. 

In order however to avoid the logical infe- 
rence, of the above facts, the Plaintiff put in 
a contract made by and between the Defen- 
dants of the one part and Messrs. Quélanci & 
Nestor Martin Moncamp of the other, under 
date of the 30th July lt(66 duly registered, 
whereby, time was given by the Company to 
tfose two new owners by purchase, to pay off 
tpe amount of the loan, made to the previous 
id original owners and borrowers. 

[It -v^M then contended that the extension 

time allowed, to the new purchasers, by the 

^mpany, brought about a novation, the ef- 

t^X of which in law was to exonerate the ori- 

lal debtors aiid of course, their surety the 

^w Plaintiff from further liabilitv. 



s 



In the first place, in order that novation 
aid take place, upon the substitution of a 
r debtor, the former debtor must be dis- 
rg^d by the creditor Queland and Nestor 
rtiri Moncamp undertaking to pay the loan 
umbering the estate of their predecessors ; 
Company allowe d the amount of their 
' to co ntinue on the .estate jnst aa.if the. 
n, Les Mares and Le Soujleurh^à ne- 
«lianged hands, and far from releasing the 
owners their original debtors, and the 
the Plaintiff, it was expressly stipula- 
is the conttact, with Queland and Nestor 
Moncamp, that '^ la présente proroga- 
tiofi de délai est consentie par la Compagnie 



le Crédit Fonder de Tile Maurice, sous la 
réserve expresse de ses droits, actions, privi- 
lège et hypothèque, résultant de sa créance, 
sans novation, ni dérogation pour les exercer, 
s'il y a lieu, en cas d'inexécution des présen- 
tes conventions. " 

Be it further observed that the Plaintiff- 
was no party to the deed of continuation du 
prêt and without therefore right to avail him- 
self thereof, to discharge himself from his lia- 
bilities to the said Crédit Foncier. 



The action against Senneville and Bellet 
in their private character must be dismissed 
I with costs. They having evidently acted for 
and on behalf of the Company. 

The action directed against Bellet in his 
capacity of manager of the Company, le Cré- 
dit Foncier de Tile Maurice, must in like 
manner be dismissed with costs against Plain- 
tiff. 



BAIL COURT. 



Appel d'un jugement i>e Magistrat de 
District, Art. 40 du Code Pénal, — 
Deux accusations distinctes dans la 

MÊME information, — POSSESSION D*0BJET8 
VOLÉS SANS EXCUSE OU JUSTIFICATION SUP* 
FISANTE ET RECELEUR D'oBJETS VOLÉS SA- 
CHANT QUE CES OBJETS AVAIENT ÉTÉ VOLÉS 
— L*INFORMATïON OBSCURE DOIT EMBAR- 
RASSER LA DEFENCE, — JUGEMENT INFIRMÉ. 



Appeal of a judgment of District Ma- 
GïsTiiATE, — Art. 40 of the Penal Code. 

— ^TWO DISTINCT charges IN THE SAME 

information, — Possession of stol;en 
property without sufficient excuse 
or justification and resetter of stolen 
goods well knowing the same to have 

BEEN STOLEN, — ThE OBSCURITY OF THE 
INFORMATION MUST EMBARRASS THE DE- 
FENCE, — Judgment quashïîï). 



TEEROOVENGADON,— Appellant. 

tersus 
THE QUEEN,— Eespondant. 



1 
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B^&ro 



• I 

His Honor Mr. Justice Goruie, Second 

Puisne Judge. 



W, Newton, — Of Counsel for the Appellant. 
M. Saitzier^ — Attorney for the same. , 

* • 

The Stibs. Proc. & Anv, Gex. — Of Counsel 

for thov Crqwn. 
J. Bouche r, — Attorney for the same. 



'^9tâ October 1872. 

In tins case the Appellant hail boiîn char- 
ged hefore the Junior District Magistrate of 
Port Louis, witli liaving in liis ])ossossion 
without sufficient excuse or justification one 
• copper pump, the property of ono ShainaTno- 
rte Moussa of No. 50, l^oyal street, ^^ well [ 
knowing the above pump to be stolen pro- | 
party." 

The Junior District Magistrate convicted 
the accused " of having been kno'vingly and 
without sufficient pxoAise or JH^tification, found 
in possession of stolen property." — Art. 40 
of the Penal Code provides that '* those who 
knowingly shall have received " in whole or 
in part, or who without sufficient excuse or. 
j us lii&caf ion, shall have bçoji ^' found to hav^i 
in their possession articles*' carried off, abs- 
tracted or obtained by,*' means of a crime or 
misdemeanour ** shall be held and punislied as 
accomplices in su(;h crime or misdemeanour. 

The Court had recently the opportunity of 
considering this articlt» in the apj)eal " Auba- 
garon t?. The Ûueen '* heard before the Bail 
Court on 5^9lh April last, and it was then 
laid down that the article setforth tfvo modes 
in which persons miglit sf) act as to. consti- 
tute themselves accomplice's to the criuic or 
misdemeanor, the one that of '* knowingly 
receiving the articles, and the other that of 
being found in poss(?ssion of such articles 
without sufficient excuse or justification/* , 

/ The former implies a guilty knowledfje of 
I the crime and receiving the articles thereup- 
1 on the latter forms a wider net to include; 
; those against whom that actual knowledge 
N may not be capable of proof but who in the 

other hand are found in possession of the ar- 

\ tides without being able to give such an iio- 

L e ;nuit of their pos.^ession as to show good fîiîtti. 

[ The second head of the article is not -to 

found in the French Penal Code. 



be 



j It was then also laid down that the charge 
Ipnght to specify the exact offence alleged 



against the accused and that the. confYiotionf^ 
oiight tO; be strictly in h*nnoi>y with the 
charge. - : 

In this case we have the information be- 
ginning apparerrtly under the second head; rrf 
the article viz : that the accused had' in h^^ 
possession without sufficient excuse or justi- 
fication a certain article, bnt adding 'the 
wordy; ^* well knowing the above. pump i to 
be stolen,*! which would -bring the offence un- • 
der the first head if it had made mention of 
*^ receiving " w^hich is of the essence of the 
offence described in., the fi^wst branch. The 

. conviction on the other hand is fpr *' know- 
ingly " and without sufficient exCuSe or jus- 

• tification being found in posscRsiou of stolen 
property — a fcrm of word^ differing somewhat 

: from the charge and a^ it «J^ndî^ neither ac- 
curately setting forth the offence under the 
one head nor the other of the Penal Code. 

. . ■■ .* t 

, Before, however^ determining Avhether this > 
is sufficient of itself to invalidate the convie- / 
5 tioM, it appears to ine that the objection taken 
•by tiie appellant that there w^^is in, the'itifotr" 
; matron jio sufficient specifioaiÂon of the crime 
.in \yhich the accused was alleged to be an ac- 
• complice merits a very carieful examtnalion. 

The first head of Art. 40 sets forth the of- 
ifence of *' knowingly receiving"- articles. oVh 
itaiued hy moans of a crinif or . misdemeanor 
!the ordinary case, for, example, of reset of sto- 
len goods. But before 'such a c4iarge can be 
entertained and still more before char^ un- 
der the second head pa» be îentcrtainetl some- 
thing more is necessary than the .mere allega- 
;tiou that the gfiods.werQ stolen. The article of 
the Code goes on to say that those who are 
guilty of knowingly vcceivin^or having in their- 
'pos.session &c., slinll be held and punislied as 
accomplices in such crime or mifederaeè- 
nour. If tho accused, the -aupjioséd accom- 
plice, had been cliargc d along with the princi- 
pal the information wpuld weceasarily have 
contained the ingredients of the crime itself 
the when, where, and from 'whom the articles 
were stolen. 

lint it can be &[nd that these are less^ im- 
portant when The accomplice is charged in 
absGJicè of the principal ? Not only in this 
case was there nothing beyond tlie general 
allegation tliat the property was *' «tolen," 
but it was not even staled froni whose: pos - 
sessio n or custody the article' was stole n, and 
Tfi point of fact it appears from" the evidence 
that the alleged owner ^lid not know the art- 
icle had been stolen until he saw it in the 
hands of the Policç% Before the a<^GUsed couM 
^*, knpwingly " receive, good*- the ^proceeds 
a larceny, the pro.secutor is sjirely bouitd 
set forth the offence of whid) the acioused is 
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alleged to have '* known *' and in which he 
is to he held as, an accomplice and punished 
as such. There is no such crime under th|s 
article as that of a person receiving or heing' 
without justification in possession of articles 
** well knowing *' in a general or moral 
sense, that the goods were stolen. — The Of- 
ficers of Police may have the best possible 
reasons ibr beliqvîng. a person to be a resetter 
of stolen goods, and the mental conclusion 
come to by them as to the person, iTiay be 
much 'the same as the mental conclusion 
of the suspected person himself as to the 
goods with which he deals. He may have the 
best possible reasons fot believing, that, 
the articles were stolen,, and thus, morally 
he may very justly be said to be in posses- 
sion of articles ** welf knowing " the same 
to be stolen propertj ! — But the law does 
not and cannot deal with abstractions, with 
mental operations apart from the facts which 
exhibit these outwardly or as in the class 
with which we are dealing with the facts 
which convey the knowledge of the crime 
itseir to the receiver, or in regard to which 
his good faith in obtaining possession may 
be estimated. 

i 

» 

It will be obscrvod that Art. 40 of the 
Penal Code forms part of a chapter which 
does not deal with any specific class of cri- 
mes — ^It treats of the '* persons punishabfe, 
excusable or responsible for crimes or misde- 
meanours." 

The first Article of the Chapter provides 
that, '* accomplices shall bo punfehed with 
the same kind of punishment, or one of the 
punishments applicable to such crime or mis- 
demeanour" Art. 40 sets forth that a certain 
description of persons shall bo held to be ac- 
coiiiplices in the crime or misdemeanour by 
wqich articles have been carried off, abstract- 
ed' or obtained. 



The Article accordingly can sonly be apr 
plicable where these is a particular crime or 
misdemeanour in which the Accused can be 
held to be an accomplice and this particular 
crime or misdemeanour must be as correctly 
and sufficiently charged against the person 
wlioiu the prosecutor alleges to be an accom- 
plict^, as if he were establishing it against 
the princifial it being well understood that 
the aoeemplice may be prosecuted to conviction 
either in tk»-- absence of the- principal, or 
wllere the principal has neither been tried 

. nor found and even when he ipay be wholly 

*-' linknown. 

The nature of the evidence in this case 
shows how necessary it is that the Accused 
should be informed of the specific crime or 






misdemeanour* in whteh he is alleged to be 
accomplice. The stolen article is a copper 
pump used fur the purpose of passing oil 
from larger casks to the smaller vessels used 
in the retail trade. It is therefore an article 
in ordinary use among Traders — The Accu- 
sed is a trader as well as the party from 
whom the pump is said to have been stolen. — 
The Police had searched his premises not be- 
cause ■ they suspected him of having posses- 
sion of the pump of Shaniamode, the alleged 
owner, but because they expected to find ' 
there the pump of one Martin. The Police were 
wrong in this supposition, Martin having de- - 
jclarcd thai the pump was not his, and it was 
only when they were carrying the pump along 
thq street that Shamamode or some one in '. 
hisi employment alleged that tlie pump Was 
his, and for the first time according lo his 
own statement learned, that his pump had 
been stolen when he thus discovered it in 
the harids of tlie detectives. 



The accused set up a defence of a specific 
kind with the view of showing that he was 
honestly in possession of the pump and . that 
it was not the property of îShamamodo-^Upon 
the mere question of evidence we should of 
course have been disposed to place the greatest 
reliance upon the decision of the Magistrate 
who saw the witnesses and could best judge 
of the amount of credibility to be given to each. 
yiBefore however evidence can be allowed to 
/ have weight cither for or against a prisoner 
I the ofiencu of which he is charged must be 
I clearly and accurately set forth because in 
this marmer only can the evidence be justly 
weighed or estimated at its proper value, — 
Now, the Article of the Penal Code founded 
on, requires as we have seen that the charge 
shall be so laid against the accused as to set 
forth specifically the particular crime or -mis- 
demeanour, in which he alleged to be an ac- 
complice, and before convictio n can follow 
to p ' ^^ 



igainst 



rim the receiving of 



^^jthgi* 

TB^tolen articles "knowing" the ariichs to 
have been obtain by means of that particular 
crime or misdemeanour, or to prove ])osse8- 
sion of the articles so obtained by means of 
that particular crime or misdemeanour with- 
out the accused being able to show any suf- 
ficient excuse or justification as to the man- 
ner in which they liave come into his posses- 
sion. Taking Uiese principles as our guide' 
and applying them to the case before us, I 
find that the Information does not sufiiciently 
set forth the crime or misdemeonour in which 
the accused was to be held as an accomplice 
and that the conviction, which in itself is 
egually bad in this respect, must be quashed. ^ 

/ 
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BAIL COURT. 



Appel d'un Jugement de Magistrat de 
dl^bict> — condakcnatiçn en vertu de 
l'A&t. 301 DU Code Pénal» quoique lis 

TÉMOIGNAGES AIENT PROUVÉ QUE LE VOL 
AVAIT ÉTÉ COMMIS LA NUIT AVEC EFFRAC- 
TION, — Pouvoir qu'a le Magistrat d'in- 
fliger UNE peine moins FORTE AVEC LE 
consentement de la partis qui POURSUIT, 

—Appel rejeté. 



Appeal from a Judgment of the District 
Magistrate, — Conviction under Art. 
801. OF THE Penal Code though the 
Evidence showed that the larcbnt 
had been committed bt night and 
beeaking, — right of magistrate to 

APPLY A LESSER PENALTY WITH THE CON- 
SENT OF PROSECUTOR, — APPEAL DISMISSED. 



BAWAfiASAH alias BAWARASING 

— Appellant. 
versus 

THE QUEEN,— Respondent, 



Before 

His Honor Sir Cm. Farquhar Shand Kt., 

Chief Judge. 



T, L. Jenkins,— Of Counsel for Appellant. 
A. PiTOT, — Attorney for the same. 

W. Newton, — Of Ceunsel' for tlie X^rown. 
J. Bouchet, — Attorney for the same. 

1st November \S72. 

The appellant a domestic servant was char- 
ged in the District Court of Plaines Wilhems 
with stealing four Turkeys the property of his 
employer under article 301 of the Penal Codé 
simple, theft. 

He was convicted and sentenced to one 
year imprisonment, with labor and costs. 

He appealed and inter alia pleaded : first. The 
evidence if it were to be believed, disclosed 
that tj^e theft was done by night and breaking 
of the fowl house. It was therefore the doty 
of the Magplstrate to have remitted the man 



to the Supenor * Court, and, the. proceedings 
ought lo be quashed ; 2nd the Magistrate has 
not in terms of §§ 118, 1.19 of the Ordinance 
No. &Ô, of 1852 extended the conviction in the 
formal shape required by law. 

THE COURT. 

Taking the ^second objection in the first 
place, I shall take care, that the Magistrate 
be communicated, with on the subject, but 
under §§ 108 the Ordinance of 1852, any such 
omission, will not annul' the conviction. 

As to the first point argued, it is true that 
larceny by night and with breaking charged 
under article 306 of the Penal Code of 1838 
is a crime not within the jurisdiction of the 
District Magistrate, (in the octavo edition of 
the printed Ordinances for 1869, this article 
306 is strangely omitted,) but in such a case 
as the present is was quite within the compe- 
tency of the Magistrate and the prosecutor 
and consistent with the jurisprudence of this 
Court to deal with the case as one of simple 
theft. It will be noted that, that was the only 
charge prefered against the prisoner, aggra- 
vations, such as appeared incidentally in the 
course of the proof might be eliminated by 
the judge and prosecutor if they saw cause^ 
and the lesser case charged viz : simple theft, 
might be all that was insisted in by the pro- 
secutor with leave of the Court. 

; This was practically the course followed in 
tfe present instance. 

Confining myself to the case before me I 
am of opinion that the conviction was right 
and ought not to be disturbed, that the ap- 
peal must be and is hereby dismissed with, 
costs. 



BAIL COURT, 



AppAt. d*un Jugement du Maoistkat db 
DâItrict des Seychelles,— Résiliation 
de, la vente, — restitution du prix, 

DoidMAGES. 



Appeal from a Judgment of the District 
Magistrate of Seychelles, — Cancella- 
tion OF DEED of sale, — RbI^UNDINO OF 

the money spent on the purchase^— 
Damages. 
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Dans toutes Us araires où elles doivent accor- 
der des dommages^ les Oours de Justice • 
sont Kéèi par certaines règles qui leur dé- 
fendent (Paoeorder des compensations pour 
des pertes inattendues, forfaiteSj et indi- 
rects. — Art. 1150 Oode Civil. Iln^y a pas • 
de lien direct et immédiat entre les alléga- 
tions de Loisean et la faute de â^Offay en 
vendant un terrain dont les bornes n*élaieni 
pas déterminées ou n*avatent pas été véri- 
fiées. Appel refeté. 



In ail cases of awarding damages , Courts of 
Justice are bound doton by certain rules 
which prohibit them from allowing com- 
pensations for any unexpected^ incidental 
and indirect losses-^ Code Civil Art. IISO 
There is plainly no direct and immediate 
connection between the allegations of appel* 
tant and the fault or misconduct of the 
respondàtt in selling land with uncertain 
and inascertained boundaries. — Appeal 
dismissed. 



hSovohv LOISEAU»— ^Appellant, 



versus. 



EuoteB D'OFFAY,— Rèspotidant. 



Before 

Hifit Honor Sib Ch. Fabquhar Shand, Kt.^ 

Chief Judge. 



C. M. Campbell,— Of Counsel for Appellant 
J. H« AcKBOTi),— Attorney for the same. 

W. Nbwton, — Of Counsel for Respondent. 
A. DB CoMABHOND,-<rAttomey for the same. 



1st November 1872. 

THE COURT. 

TbU was /in appeal from a judgment of 
the District Magistrate of Seychelles, the 
Plaintiff now Appellant, asked four things 
in his original plaint, vizt : 

lo. That the sale of a plot of ground of the 
alleged extent of 217 acre», sold with all legal 
guarantees, by the Defendant to the Plaintiff- 
in virtue of* a notarial deed drawn up by and 
passed in presence of Noël Jouanis, Notary 



public, duly assisted by competent witnesses^ 
on the 22nd June 1871, should be caace&ed 
anà annulled. 

2nd. That the defendant should be con- 
demned to refund to plaintiff the sumX>f one 
hundred aiid fifty dollars paid to defendant 
as appears from the said notarial deed toge- 
ther with interest, thereon at 9 ojo to reckon 
from the 22nd June 1871. 

Sird. That defendant should be condemned 
to pay to plaintiff the sum of five hundred dol- 
lars for damages and prejudice suffered by 
plaintiff on account of defendants fault. * Be- 
cause amongst other legal reasons ia the said 
notarial deed, defendant sold to plaintiff the 
said plot of ground of the alleged extent of 
217 acres with all the guarantees, and plaintiff 
has been evicted therefrom by Jules Cauvin 
& wife, in virtue of a Survey made by Théo- 
dore. Butler Swotn Land Surveyor vnth all 
costs of suit. 

After a number of postponements for most 
of which no reason appears upon the face of 
the Record, the Court proceeded with the 
case and disposed of it, by rejecting, na fewer 
than ^ objections put forward by ibe defen- 
dant, before he pleaded on the merits, his 
plea was the general issue, the caee went on 
and resulted in a judgment by the Magistrate 
ill favor of the plaintiff in all the heads of 
.his claim, except the last, the demand for da- 
mages ; costs of suit, were also awarded to 
the plaintiff by. the judgment. 

He now appeals and maintains that the 
damages for which he concluded ought to 
have been awarded to him. 

His own account of the circumstances out 
of which the alleged damages arose is con- 
tained in his deposition when examined before 
the District Court and is as follows, after 
being put in possession of the subjects pur- 
chased by him from the respondent Mr. D'Of- 
fay, vizt, the " Forêt noire, " he goes on to 
say: Mr. D'Offiiy pointed out to me the 
boundary line, he pointed out to me the 
boundary line on the ** forêt noire" side of 
the land, the '* forêt noire '* belonged ■ to Mr. 
Jules Cauvin, later on,- T had a discussion 
with Mr. Jules Cauvin, about the boundary 
line separating his property from mine, I was 
cutting wood near my boundary line when 
Mr. Jules Cauvin came and told me that I 
was cutting wood on his Estate, I was cut- 
ting the wood within the boundary line given 
to me by Mr. D'Offay, when he put me in 
possession, I told Mr. Cauvin so, Mr. Cauvin, 
warned me thro' the medium of an usher, that 
if I continued to cut wood on that spot, he 
would sue me in damages, I continued to cut 
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wood on tHat spot th^n Mr. Cauyin aaked for 
a survey, the survey was -commenced by Mx. 
Butler assisted by Mr Cauvin, when thç boun- 
dary line reached the place wliere Mr D'Offay. 
had given me my boundary line, I objected 
to its being continued, I objected bepause if 
thetline had beqn continued» it would have, 
cut off a portion.of my land by the line I mean 
the " ligne <le profondeur," the portion. of my 
land which the line would have cut off was 
the portion on which I was cutting wood at 
the time, Mr Cauvin entered before this (/ourt 
an action in nullity of the opposition, I de- 
fended the action, I retained Counsel, the 
opposition was declared null and the sur- 

- vey ordered to be proceeded with, the sur- 
vey was then completed, the line to which 
I objected being followed. The result was the 
greater portion of my land was taken away 
by that survey, after the juilgmont ordering 
the survey to be continued, but before the sur-. 

. vey was. completed Mr Jules Chauvin prose- 
cuted me before this Court for larceny of wood; 
the wood for which I had been prosecuted 
had been cut, some by met and some by Mr. 
D'Offay before me, upon that portion of my 
land which was taken from me by tihe survey, 
I was sentenced to ten days imprisonment 
with labor and to return to Mr« Cauvin, the 
wood I had takon« I underwent the ten da^s 
imprisonment, I am a trader (hands in his 
license) I was put to a great deal of e^speuse, 
on account of the action in nullity brought 
against me by Cauvin, I had to ])ay one 
hundred dollars to Cauvin I paid thirty dol- 
lars to my Counsel and. 1 had to pay about 
thirty dollars in Court for costs,, such is the 
appellant's own account of the mattei*. 

The seller was undoubtedly bound to gua- 
rantee, the subjects sold and in case of eviction 
to pay the damages, but the question here, is 
what sort of damages, he had to pay^ no such 
damages as are here alleged appeal to fall 
within the rules established by the Code^ in 
cases of eviction and of compensation by da- 
. X mages generally^ C C. Art. 1680, " Lorsque- 
la garantie a été promise, ou qu'il n'a rien été 
stipulé a ce sujet, si l'acquéreur est^ évincé il 
a droit de demander contre le vendeur, Ip. la 
restituiion du prix^ 2o. celle des fruits, lors- 
qtCil est obligé de le& rendre, au propiîétaire 
qui l'évincé, 8o. les frais faits sur la demande 
en garantie de l'acheteur ei ceux faits par le 
demandeur originaire. 4ov Enfin les domma- 
ges et intérêts, ainsi que les frais et loyaux 
coûts du contrat " but in ail cases of award- 
ing damages Courts of Justice are bound down 
by certain rules which prohibit them from al- 
lowing compensation for incidental, unexpect- 
ed and indirect losses Art. C. C. 11-50. ''Le 
débiteur n'est ténu que des dommages et in- 
térêts qui. ont été prévus ou qu'on a pu pré-' 
voir lor3 du c^ntrar» lorsque ce n'est point par 



son dol que l'obligation n^est point exécutée 
Art. 115L Dans le cas même ou l'inexécution 
de la convention résulte, du dol du débiteur, 
les dommages et intérêts ne doivent compren- 
dre, à. l'égard de la perte éprouvée par le cré- 
ancier et du gain dont il a été privé, que ce 
qui est une suite immédiate et directe de l'i- 
nexécution de la convention. 

There is no allegation here of bad faith on 
the part of D'Offay, now what is the real state 
of the case. — Part of the subjects sold by him 
to the appellant was found on enquiry, not 
to iDe his property, but the appellant instead 
of falling back upon and .relying on bis legal 
rights of guarantee which the seller was bound 
by the law to give, took up the cudgel in his 
own defence, got himself involved in serious 
and costly litigation, exposed - himself to a 
charge and conviction of stealing wood, and to 
the punishment of imprisonment and the pe- 
nalties consequent thereupon. All this the 
appellant brought upon himself. There is 
plainly no direct and immediate connection 
between those things and the fault or miscon- 
duct of the respondent in selling land with 
uncertain, and at the time, unascertained 
boundaries The appeal must therefore be and 
is hereby dismissed; bat looking at all the cir- 
cumstances without costs. 



SUPREME COURT. 



Rapport du Mastek «ur un comftb, — 
Exceptions prisbs par lbs bisux parties, 
— Comptes tiÉPÊRite au Master pour 

EN FIXER définitivement LE MONTANT. 



Master's report on account, — Excbpttoks 

TO THE SAME BY BOTH PARTIES, — ACCOUNTS 
REMrTTED TO THE MaSTBB TO ADJUST, ITS 
FINAL AMOUNT. 



BRÉARD,— Plaintiff. 

versus 

THE CEYLON COMPANY LIMITED, 

— Defendant. 



Before 

His Honor Sib Ch. Farouhar Shai<i> Kt. 

• Chief J-udgeand 
His Honor Mr. Justice Gorrib, Second 

Puisne Judge. 
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L. RoviLLARD, — Of Counsel for the Plaintiff. 
M. Sauzib», — Attorney for the same. '. 

Thb Honorable E. J.Léclézio,— Of Coan- 

sel for Defendant. 
E. DuviviBB,— Defendant's 4tiorney. 

26lh September 1872. 

The Court having heard counsel for plaintiff 
and defendants, on their several exceptions to 
the Master's final report in this eause^ rt>pel 
the exceptions of the plaintiff to the aforesaid 

. final Report, and sustain and approve thereof 
on all the points excepted to. As regards the 
exceptions of the defendants, the (^ourt, — 
lo. Re])el the first and second exceptions re- 
lating to the sums paid to Darné and Ferran, 
and approve of the filial . report thereupon ; 
So. Sustain the exception as regards the count 
Xiy **freight" on ^* sugars, guano and provir 
sîons/'and direct the account to he corrected hy 
charging to the sequestration the freight of 
the additional sugars ($ 722.00) vvhich the 
Court ordered to he embraced in the seques- 
tration account ; 3o. Repel the exception to 
the count entitled supplies of rice pending 
the sequestration y and approve of the Master's 
finding thereupon ; 40. And as to the excep- 
tion relating to the counts in regard to interest 
on the sequestration account, the Court ap- 
proves of the finding of the Master that 
interest ôhould be allowed on h^th sides of 
the account, on the balance advanced or in 
hand, but direct that the rate on advances be . 
chargeable by the defendants at 12 per cent, 
and on sums in hand, in favor of the Estate 

• that interest be allowed, at the rate of 9 per 
cent per annum, to the date of the closing of 
the account on 19th October 1865. On all 
other points embraced therein the said final 
report is sustained and approved including 
the striking out of the Bill of costs of He- 
wetson from the sequestration account, which 
by the judgment of the Court of 7th Februa- 
ry 1872 was to be embraced in the final 
judgment. 



\ 

The Court having also Heard parties on the 
two points reserved for determination in the 
said judgment viz : The commission claimed 
by the sequestrator, and the question of inte- 
rest on the final balance do order and decide 
as follows ; 

lo. As to the commission, the Court having 
dealt with the final report of the Master on 
the footing of a strict accounting by the 
sequestrator and having also ordered by their 
former judgment extensive corrections of the 
account, upon the same principle are not dis- 
posed to withhold the commission from the 
sequestrator, which was embraced in the order 
of seqi^estration. They accordingly allow t^e 



same at the rate of 5 per cent upon the sugars 
received in town by the sequestrator up to 
the 5th October 1864 and at the rate of 3 
per cent, thereafter, the defendant having on 
that date placed himself in the hands of the 
Court, as to the rate of commission to be 
allowed. 

2o. As to the interest on the final balance 
for the sum admitted by the defendants to be 
due at the closing of the account, and which 
was ultimately paid by them to the parties 
collocated by the Master in the proceedings 
of adjudication and sale of the Estate. Sa- 
vannah, the Court fiiid no interest due, the 
amount having been attached in the bandé of 
the defendants on or about the date of the 
final closing of the account, but on the ba- 
lance which has been found due, by the de^ 
fendants on the correction of their accounts 
in t-his suil> the Court allow to the plaintiff 
interest at the rate of nine per cent Jper 
annum^ frqm the date of the final cloaing^of the 
account until paid. Costs of suit in fj|vor of 
plaintiff. The Court remit to the. Master tx) 
adjust the final account now due to thepiain- 
tifi in terms of this judgment; 



BAIL COURT. 



Afpel d'un jugement du Magistrat de 

DiSTKlOTDB LA SaVANNB,— PÉTOUENB- 

MBNTj,— Art, 333 du Code PénaI/. 



Appeal from a judgment of the DiaTRicrr 
Magistrate of Savanne, — Embezzle- 
mbnt,-*-Art. 333 Penal Code. - . 



Uinformation doit contenir la description 
exacte du délit allégué et doit dire aussi au 
pr^udice de gui le détournement a été 
commis. 

• 

4 

Uahsence des mots '^ to the practice of 
whom " rend mauvais^ Pin/ormation Cri^ 
mihelle. 

Jugement in^rmé. 



The information musi bear upon its face the 
exact description of the ofienee eh0rged, 
jand to tohçse prejudice the embezzlement 
has been committed. 
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The absence of the words *' to the prejudice 
of whom ^* vitiates a Criminal information. 

Contiction quashed. 



TOUSSAiprr,— Appellant. 

'tersus ' 

THE QIJEKN,— Respondent. 



Before 

The Honorable Mr, Justice Bestri:»» First 

Puisne Judge. 



G. GtrjBïRT, — Of Counsel for Appellant. 
' J. QuiBERT,— Attorney for the same. 

L. Cox Subs. Proc. & Adv. Gen. —Of. Coun- 

• ' sel for 'the Crown. 
J. BoiTBHBT, — Attorney for the same. 

15^A November 1872. 

This was an appeal from a conviction of 
the District Magistrate of Savaiine, of the 9th 
September last finding the appellant guilty 
of having with intent to defraud, unlawfully 
destroyed a certain • sous^seing-'prive purpor- 
ting to be the annullation .of a certain lease 
entrusted to the appellant by one Volny Vir- 
ginie, on condition that it might be returned 
to the latter. ThF appellant was sentenced to 
two months imprisonment^ and to $ 10 fine 
with costs. 

The legality of the conviction was' disputed 

by G. Guibert of Counsel for the appellant 

On several grounds, and amongst others »n 

; that of the iusufficiency of the information 

^ to warrant the Magistrate in convicting the 

' appellant and sentencing him to the heavy 

punishment pronounced against him. 

In which over Court a man is called upon 
to defend ' himself upon any given éharge 
' argued Guibert, it is indispensalile that the 
inrormation or charge preferred/should set 
forth, upon the face of it an exact description 
of the ofl^nee. Thilt description of the charge 
in the information, must include In *' express 
terms every 'ingredient required by the 
statute or a statetnent of the fact§,^which 
Gonsttf uie the offence, for nothing tdtist be 
" left to intendment or inference or atgum^t 
for helping out the description. For it is 
a rule with respect to ^mmary proceedings 
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before Justices on Penal Statutes» that after 
a conviction nothing can be intended, so as 
to get rid of ai^y defect in point of form, 
for every thing necessary to support the 
conviction must appear on the face jof thi 
proceedings, and must be established by 
regular proof/ pr by the admission of the 
party of that which is not proved. A direct 
and positive charge must be stated against 
the defendant, and all the facts themselves 
must be stated and - not left to be gathered 
by inference or intendment, in order that 
the Court, may judge, whether or not, thev 
amount to a legal offence. (Oke's Magi 
Synopsis page 114 and the authorities 
quoted.) " 



Again not only must all the facts and cir- 
cumstances which constitute the offence be 
stated, but they must be $tated with «tiei 
ceriainty and precision ^ thtd the defendant 
may be enabled to judge whether they cons- 
titute an indictable o&nce or not, in order 
that he may demur' or plead to the indictment 
accordingly. 



4t 



" And if any fact or circumstance, which 
is a rieceasary ingredient of the offence he 
"omitted, i . .Such amission vitiates thein- 
'* dictmeht, and the défendant may avail 
"himself of it by demurrer! ' Motion in arrest 
" of judnment or writ of error. ' (ArehboM 
" Criminal pleadings pages 42 and 4S, and 
" in this Island on Appeal.) 

Testing the information in this case by the 
rule above, its insufficiency will at once beeoms 
apparent. 

In order that the embezzlement (or rather 
détournement) be ah offence punishable by 
Article 338 of our Penal Code, it is required 
that the détournement should have been coq- 
mi tted to the prejudice of the oioners^ posses- 
sors or détenteurs^ of the subject matter rf' 
the embezzlement, (Chauveau Adolphe and 
Faustin Hélie, Théorie du Code Penal fran- 
çais. Ariicle 408, volume 5 page 419) answer- 
ing to Article 333 of our Penal Code, '' ccl 
*' Article 408 en définissant Pabus de confian* 
** ce pose avec clarté les caractères constitu- 
"tifs du délit, il exige \o. que le prevetiu «t 
''détourné au dissipé* les objects confiés, 2o. 
que ce détournement ait été commis sti 
préjudice des propriétaires possesseurs oa 
'^ détenteurs ; 3o. que les objets soient dei / 
^ effets, deniers, tnarchandîses, billets, quit- 
*^ tances, oii tous autres écrits contenant ou 
** opérant obligation oii décharge — 4o. que kl 
*' objets aient été reinis à titre de louage &a., 
'* ces quatre règles . .' . .forment * les fleraentt 
'^ essentiels du délit, qui ne ncut exister qm 
"lorsqu'elles s'appliquent à la fois au"" même 
" fiiit '* arid at page 42T, the same writers go 
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on to say, ''nous arrivons à la deuxième con- 
'* ditioQ prescrite par rÂrticle 408 pour qu'A 
*' ) ait délit ; c'est que le détoumem^nt .frau« 
'^du]eux ait été commis au pr^udice dess 
'' propriétaires i possesseurs ou détenteurs. 11 
^' résulte en premier lieu de cette règle qu^l 
" n'y a point de délit lorsqull n'y a point de 
*' préjudice causé et que par conséqqèat la ' 
*' restitution même apfès un usiige momentané 
" Tempèche d'exister, il en résulte en second 
" lieu que ce préjudice n'est lui-même un 
" élément qu'autant qu'il porte sur les pro- 
, " priétaires, possesseurs ou détonateurs des 
' "' efets détournés,'' 

The authority of the cases upon which the 
rale has been laid down by Archbold in his 
Criminal pl^dings, clearly shews, that the 
objection I have taken, said Guibert, is still 
in time although the prisoner has pleaded npt 
gailty^to the defective information laid before 
the Magistrate. 

This proposition was denied by the substi- 
tute Procureur General, who con tende4, that 
all objections to any Criminal information for 
any formal defect should be taken by demur- 
rer or motion to quash such information, 
(Article 58 Criminal procedure ordinance,) the 
same may be said of all objections for a subs- 
tantial defect as shewn by judgment of Bail 
Court (San)inaden r. the Queen^, Piston's re- 
port 1870 page 100) wherein it is laid down 
that no objection having been taken to any 
insufficiency of the information whether as to 
the form or merits, whatever may be the 
i^defects thereof, they were covered by the 
rplea pleaded. In the case of Saminaden, the 
^accused was charged with Larceny simply, 
the tecknical words " with having fraudulent- 
ly abstracted, taken and carried away," being 
omitted. So in this case the prisoner is charged 
,^th the offence known in our law (Article 
p83 Penal Code) under the name of détoume- 
^Aent, translated embezzlement in the English 
version of our Penal Code ; the insufficiency 
<Rf the information in this case should have 
l>een objected to, before pleading to the same, 
jbpon the same penalty as in Saminaden'is case, 
lat is that whatever may be the defects 
the informatioOiUow before the (Jourt, they 
irere to* be cured by the appellant having 
leaded over, especially as in lamina- 
's case, the evidence taken below clear- 
establishes the fact of the détournement 
Énr embezzlement charged. Guibert in re 
^ly^ cited in support of his thesis the judg- 
ktent in the case of ^' the Queen v. Hurrybun 
Piston's Report 1866 page 146," being a 
ibotion in arrest of judgment by Pellereau of 
E^unsel for Hurrybun, upon ivhich motion it 
ras 'adjudged by the full Bench that the Cri- 
kiinal information was defective for want of 
Ift^ avermehts of the ovmuÛiïL^t the money 



atiiemptedtto.be stolen. The proceedings had 
thoreia been accordingly quashedi and priso* 
ner remanded to next Criminal Session for 
trial. >: 



JUDGMENT. 

* The ruling of the Bail Court judge in the 
case of Samivaden p the Queen has undoubt- 
edly some similarity with the'case now before 
me, but not to the extent contented for by 
the crown. The charge against Saminadea, 
was of his having committed Urpeny, an 
offence well defined and well known to be tlie 
fra udulent ab straction of any thing not be- 

; longing to enesâf. " 

The Criminal information in Saminaden's 
case. did not however stop there, but went on 
averring on the iace of it, that the property 
stolen was that of the master of the vessel on 
board of which the larceny had been commit- 
ted, thus shewing the property to be that of 
another than the party charged. 

Not se in the Criminal information now 
before.ihe Court. It merely charges an em- 
bezzlement of a certain instrument or sous- 
seing privé between Volny Virginie .and one 
Alcide William to the prejudice of whom is 
not stated, to defraud whomjs not mentioned. 
Had it been alleged that the embezzlement 
had been committed to defraud either Virgi- 
nie or William, or had it been alleged in thç^ 
words of the Penal Code Article 333 to have 
been done to the prejudice of botlTor cither 
of them, either as owners or possessors or as 
trustees, the appellant might have come pre- 
pared with evidence to rebut the allegation 
of an embezzlement to the prejudice of either 
or both of the parties to Ihe sous*-seing privé. 
But'in the absence of 'any such allegation of 
ownership, or possession or trust, it was not 
of his power to prove, for instance, that the 
instrument had been given to him by either 
or both parties for the very .purpose either of 
destruction or to be 'handed over to a third 
party in trust for the two parties to the con- 
tract, in which case the act alleged to have 
been committed by him would be no embezzle- 
ment. 

The uncertainty complained of in this case 
did not occur in Saminaden's case as already 
observed. Further in Sami^^aden's case we 
find a party charged saving, he required no 
further time for his defence and expressing 
his readiness to go to trial. 

Not so in this case. Again the fault found 
with the convicrion in Saniinaden's cfse was 
that the evidence was insufficient to coAvict oS 
a Larceny and was, if worth, any thing, suffi- 
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cient to warrant only tlie conclysion of atx 
attempt àt larceny;. On looking at the evi- 
dence to ascertain which of the two o£fencetf 
had been committed, I found the evidence 
suf&cient to warrant the conclusion arrived at 
by the District Magistrate» and I accordingly 
affirmed the conclusion in accordance with 
thef practice in such cases. 

The uncertainty arising from the absence 
of the words '^'J toe prejudice of whom ; ne- 
cessarily vitiated the Criminal information in 
the Court below, as tlie uncertainty of tlie 
ownership in Hurrybun's case vitiated the in- 
formation and proceedings in the higher Cri- 
minal Court; 1 shall and do therefore allow 
this appeal and accordingly quash the convic- 
tion appealed from. 



BAIL COURT. 



Appbl d*un jugement du Magistrat de 
District de Flacq, — Trespass, — Dom- 
mages. 



Appeal from a judgment of the District 
Maoist hate of Flacq, — Trespass, — 
Damages. ^ 



Action en dommages intentée contre F Admi- 
nistrateur d^une propriété^ Intervention du 
propriétaire y admission de sa responsabilité 
La Cour ordonne que le propriétaire soit 
mis au lieu et place de V administrateur. 
Affaire référée au Magistract de District, 



Action in damages brought against the Ma^ 
nager of an Estate. Intervention of the 
proprietor y af J mission of his responsibility, 
tjie Court directs the owner to be put in 
cause in lieu and place of the Manager. 
Case referred to the District Magistrate. 



VEEREN,— Appellant. 



verst^ 



PILOT,— Respondent. 



Before 

Sir CÔARLB8 Farutthar Shand^ Kt., 

Chief Judge. 



T. L. Jenkiics, — Of Counsel for Appellant. 
P. F. Lastellb,— Attorney for the same. 

L. RouiLLARD, — Of (ybunsel for Respondent. 
v.; BotTLLE^— ^Attorney for the same. 



15M Sotember 1872. 

In this case Veeren in the district of Elacq 
sued Pilot the manager of the Estate Belle 
Rose for trespass and destruction of trees and 
vegetables on his ground claiming $ ^0, as 
renumeration for his alleged loss and damage. 



The defendant was examined as a witness 
in the Court below and deponed that he acted 
in the matter entirely under the orders of the 
proprietor of the Estate. The plaintiff then 
moved that the case should be postponed that 
he might have an opportunity of putting the 
owner in the case. The Court refused the 
motion and the plaintiff preferring an adver- 
se judgment to a non suit, the Magistrate 
gave judgment for defendant with costs. 



Veeren appealed. At the hearing in the Bail 
Court. Rouillard on behalf of the proprietors 
of the Estate Belle Hose stated that he was 
ready to undertake the whole responsibility 
as whatever Pilot might have done by his 
orders as the owner of the Estate. 



THE COURT. 

The position of the case is now materially 
changed, if any wrong was done to the plain- 
tiff, the owner of the estate has now come 
forward and admit his responsibility I shall 
therefore order that he stand defendant in 
the case in room and place of Mr. Pilot, who 
is put out of the case. I give no opinion in 
the present state of the case on the plain tiff^s 
right to sue Pilot in the first instance. The 
case is remitted to the District Magistrate 
that it may be proceeded with and decided. 
All questions of costs whether in this Court 
or the District Court reserved for the decision 
of the Magistrate after the case has been fully 
inquired into and decided.* 



1878.] 



COURTS OF MAURITIUS. 



97 



SUPREME COURT. 



Objections a un rapport du Master sur 

LES COMPTES d'uNE SoCIÉTÉ. ' 



Report of the Master on tue accounts 
OF A Partnership. — Objections to the 

SAME. 



Quand Vajfaite a été référée par la Cour au 
Aï aster pour établir les comptes de la socié- 
té^ le plaign ant proposa de prouver par 
témoins que Sùltié s* était engagé à payer 
la dette d^Esnaud. Le^ Master a, avec raison, 
refusé cette preuve, le moment de produire 
des documents- et de soumettre des preuves 
orales ou autres, était, quand Va ff aire a été 
entendue, pour la première- fois, devant la 
Cour Supsrtme, 



When the cQse was referred hy the Court to 
the Master to draw the accounts of the 
partnership, it was proposed by plaintiff to 

'prove by oral evidtmce that Buttié had nn^ 
dertaken to pay the debt of Esnaud. The 
Master rightly refused to admit such proof, 
the time fcr producing documents or ten- 
dering any evidence oral or otherwise was, 
when the case was first heard before the 
Supreme Conrt, 



OLLIVIER, —Appellant. 



versus 



BUTTIÉ & ORS.— Respondents. 



Before 

His Honor Mr. Justice Bestbl, First 

Puisue Judge and 

The Honor J. Gorrie, iènd Puisne Judge. 



E. Pellbreau,— Of Counsel for Appellant. 
J. Mercier, — Attorney for the same. 

Hofe. E. J. LÉCLÉZÎO, — ) Of Counsel for 
P. L. Chastbllier, — ) Respondents. 
A.J. C6lin,— Attorney for the same. 



Ibth November 1872. 

This case comes before the Court on certain 
^objections to a report of the Master to whom 
the Court had remitted the cause on the 8th 
of December last. 

The plaintiff sues for payment of two sums, 
the one amounting to % 998, and the other to 
$ 3316.50, said to be due to Paul Rochecouste 
in virtue of a contract of Partnership be- 
tween Buttié, Paul and Charles Rochecoustei 
and Arlanda. 

The first sum is alleged to be due, because 
of Buttié having paid in less than his proper 
share of the capital, and the btter sum be- 
cause uf an excels alleged to have been paid 
by the Kochecoustes and which Buttié and 
Arlnudu had specially undertaken to repay 
at the end of the partnership. 

The Ma.'ïter, on the reference from the Court, 
investij^ated the position of affairs between 
these patties, and found that with regard to the 
first sum it would be due, if due at all, to the 
partnership, and not to the individual partners 
or their heirs and assigns». He held, further, 
that the balance due by Buttié depended upon 
the proportion between the value of his pro- 
porty, free of debts, and the amount of his 
share of the partnership capital, and that the 
partnership had undertaken, Init failed to pay 
these debts, and that the two obligations being 
reciprocal, the non execution of the one 
carried with it the ammllation of the other. 
(As regards the second sum claimed, the 
Master found that the obligation undertaken 
by Buttié and Arlanda to pay it, had l)cen 
undertaken on the assumption that the lands 
of (yharles and Paul Rochecouste were free 
from debts as declared by them, and that 
instead of being so, they were encumbered 
with mortgages and especially with the mort» 
gage of Jean Esnaud, who prosecuted the 
ju<licial sale of Mount Eulalia^ tlie partnership 
property, whicit brought the partnership to 
ai% end. Tlie Master, accordingly, found that 
the obligation undertaken in the contract of 
partnership was without any cause, and was 
null to all intents and purposes. 

Upon the draft of this report being com- 
municated to the parties, the plaintiff Olivier 
asked to prove by oral evidence that Buttié 
had undertaken to pay the debt of Esnaud, 
and they allege that they tendered a Schedule 
of Buttié's debts upon which the contract of 
partnership proceeded in further proof of this 
allegation. The evidence tendered was oh-» 
jected to by the defendants, and the Master 
ruled that the oral evidence could not be re- 
ceived, and maintained his draft report as 
definitive. Whereupon,, the objections were 
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taken to the report, upon which the case has 
again come before the Supren^e Court and the 
parties have been fully heard. 

The objections do jiot appear to its Well 

founded. The time for producing documents, 

or tendering any evidence, oral or otherwise, 

which the parties might have thought neces- 

' sary wMs when the case first came f<:r hearing 

;in the Supreme Court, and certainly before tïie 

Master had considered the whole question and 

framed his diaft report. At all events, even 

upon the showing of the objectors themselves, 

that the claim of Esnaud was amongst the* 

debts of Buttie, which the partnership iuider- 

took.tapay, all that they propose to substàn- 

tîate would «nly go to increase the aihotint 

'paid in by Buttié to (he partnei-ship, andthils 

' to upset all the calculations, upon which their 

claims against: h!m are founded. 

As to the second claim,, it is clear that it 
could only be enforced on thç siipposition that 
the contract of partnership had been aoted 
Vipon lin the manner and to the extent, coii- 
tfî^nplated, when the obligation ,pf Buttie. and 
Arlanda was undertaken, and thi^s if^'spec 
tive altogether of the fact whether the Roche- 
coustes brought into the partnership the lands 
free of debts or not. 

But tie and Arlanda undertook to pay the 
8U!m ** at the expiration of the partnership ", 
which was to continue for five years from the 
first August 1842 ' But the subsequeut nro- 
cee(lin<ïs abundantlv show that ihe Master 
was justified in holding that theRoohecousles 
had not brought lands free of debt into the part- 
nership, the partnership property having been 
levied foi the debt of Ksnand which was pH- 
ibarîly, ât all events, due by them since he 
held a mortgage over iheir property ; and by ' 
the ordre of ** Mont Eulalia " various mort- 
jgages and other claims were ranked on the 
special lanus which the RochecoustPs had 
bfoughtinto the concern. In short, the 
estimate of partnership capital brought in by 
«Uch of the partners, and the intention c.f the 
parties wtien they undertook the relative 
bbKgarions to each other set forth, in the con- 
tract of ])arfn(»rship itself, were all upset by 
the action tiken by the creditors in levying 
the partnership property ^ and the partnership 
itself was brought to a premature end. 

In this state of afi^nrs, it would be clearly 
uujust to Jlook at the pbligatioris undertaken 
hy the C0T)trac.t :Qf partnership by thcpartuf^ys 
^ntcr Sff without.! considering .the intention, 
of. parties, and the whole xrircumst^inces.of 
tl^e case, and. iQokiog at that iotentioa and 
th(We, cîroqmst^anços, we find the.rçport of 
ihe plaster ! well fpunded and disallow th,e 
Cis^ceptions of Qliyifr brought against thç.s^id 
report,— with C08ts.< 



SUPREME COURT. 



Homologation d'fn acte de partaob^ — 
Frais excessifs, — La Cour n' accords a 
l'Avoué et au Notaire que leurs 
débours et la moitié de leurs honorai- 
res, — Aucun fkais pour l'homologa- 
tion. <aW 



Homologation of a deed of faetitio»,— 
Excessive Costs, -^ Aci'ual disburse- 
ments AND ONE half OF THE PROFESSIO- 
NAL CHARGES ONLY ALLOWED TO THE 

Notary and Attorney, — No costs for 

HOMOI4>6ATION. 



COINDRE AU, --Plaintiff. 



versus 



LAUTIEE & otts.— Defendants. 



Before 

I - « s 

His Honor Sir Ch. Farquhab Shand Kt., 

. ^ Chief. J adgd and 
His Qonor. Mr. JustiCE Gorrie, 2nd Puisne 

J udge. 



P.L. ChasTellier,— Of Counsel for plaintiffii. 
£. Sausier, — Attorney for the same. 



22nd November 187S, 

25th Octoher IS70, . T.he Court refuses to 
homologate this deed of partition unless the 
Notaries auA Attornies epgaged in the case 
consent that their costs be reduced by one 
half. 

The Court, considering the said costs to be 
excessive, in presence of the small amount tA 
be divided. 

22nd November 1812. No motion having 
been made in. Court as to this matter, and 
the heirs having come to Chambers asking 
that their /shares may be alloted to them, 
the Court homologate the deed, with this 
exception, that the Notary and the Attorney 
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are to be allowed their actual disbursements 
and half of their professionallcharges, without 
further costs A>r homologation or amendment. 
The amounts, due to the heirs, to be paid im- 
mediately. '' 
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BAIL COURT. 



Afpbl d'un jugement i>b Maoist&at de 

District. 



Appeal from a judgment of Divtaict 

Magistrate. 



Ua^aire est référée au Magistract de Die-' 
trxct pour permettre au^ Conseil Légal de 
^Appellant d*examiner un témoin qui 
avait d* abord été examiné en son absence, 
Lesjrais seront accordés par le Magistrat, 



Case referred back to the District Magistrate, 
in order to give to Appellant* s legaladtiser 
the opportunity of examining one witness 
whfi was, at first, examined in absence of 
Appellant*s legal adciser. Costs to be 
awarded by the. Magistrate, 



ASSEN ,— Appellant. 



versus 



THE QUEEN,— Respondent. 



Before 

His Honor Sir Ch. Farquhar Sjiand, Kt.^ 

Chief Judge. «• 



R Bazire, — Of Counsel for Appellant. 
J. H. AcKROTD, — Attorney for the same. 

L. Cox, Act. Subs. Procj & Adv. Geu. — Of 

Counsel for the Cr^wn. 
J. BoucHBT,— Attorney for the same. 



I « < 



THE COURT. 



• « •> 



It appears to me that this case has got out 
of shape. It seems that a witness was exami- 
ned in the absence of his, the appellant's 
legal adviser, who had attended the case 
throughout, and he says he was not aware of 
the fact in time to state it in his reasons of 
appeal. It is to be noted that the evidence of 
the witness in question is founded upon by 
the respondent as important. 

In. the circumstances occurring here, I 
shall remit the case to the District Magistrate 
to recall his judgment and delete the evidence 
of Mr. FJorigny, the witness referred to, from 
the Record' ; farther to fix a day for Mr. FIo- 
rigny to go to and inspect the premises, due 
notice of the day and hour to he given to 
parties that they may attend with their legal 
advisers, if they so wish, Mr. Florigny there 
after- to be examined in Court in presence oT 
the patties and their legal advisers if they so 
desire, the case to he, thereafter, decided by 
the Magistrate. AH questions of costs both 
in this ('otnt and'in the ('ourt below reserved 
for ihe'determination of ihe* Magistrate, when 
the ease is decided. 



BAIL COURT. 



« r 



The Job -Contract or must be designated in the ' 
Contract. — No men can be indentured to a 
Job'Contr antor ^without, h i\ having a licen- 
ce^ — No men can be engaged to the same 
beyond the period of the licence, — Special 
form of Contract must be used to be able 
to transfer indt-nturcd men from one estate 
to another, without their consent — Contraeis 
of labourers with Job- Contractors must be 
specie to be general — The consent to be 
gicen befov^ changing estates by Indians, 
int/enturèd to Job Contractors^ is not neces- 
sary when engaged under a general gniran' 
tee, (Contracts must be signed and not sttnnp» 
ed by the Mogistrate. — Contracts must be 
signed (fT marked by the contracting parties 
themselves. 

JVe ha te no certainty that a stamp such as 
thot used, has b^-en used-by the Stipendiary 
Magistrate himself^ and the only possible 
explanation of reporting to stich a decice 
would lie, that the stamp was to be used by 
others : — at ail events whether used by 
himsflf or notf the method is not according 
to lawand^jlrcift^not regard any^ document 
as a Vontracf oj Service with regard io 
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wkich, this CEseniial legal provision of the 
signature of the Stipendiary Magistrate 
has not been complied with ; either in the 
Piode provided fur by the order in Council^ 
or any subsequent law. 

The regulation that a Job- Contractor, can^ 
not engage laborers for any period extending 
beyond the term of his license is quite fn'ecise. 



Le nom de r entrepreneur doit Hre inséré dans 
tout Contrat de Service — Un entrepreneur 
ne peut engager des hommes sans avoir une 
patente,— Il ne peut non plus les engager au 
delà de Pépoque mentionnée dans sa patente 
— // doit se servir d*une forme d* engage- 
ment spéciale pour pouvoir transjérer des 
Indiens, sans leur consentement, d'une pro- 
priété à une autre. Les Contrats de Servi- 
ce faits entre entrepreneur et laboureur 
doivent être spérAJiques pour être généraux, 
— // n*est pas nécessaire avant de transfé- 
rer des Indiens, engagés à un entrepreneur, ' 
d*une propriété à une autre, quails donnent 
. leur consentement decant un Magistrat, pour- 
vu quails aient été engagés sous une caution 
générale, — Les Contrats de Service doivent 
être signés et non timbrés par le Magis- 
trat, — Les parties contractantes doivent si* 
gner le Contrai ou y apposer leurs margins 
eux-mêmes en prébetice du Magistrat. 

Rien ne prouve que le timbre dont on s*est 
servi dans cette affaire ait été employé par 
le Magistrat Stipendiaire, et la seule raison 
valable que Von pnisse donner pour avoir 
emphyé un tel expédient, est que ce timbre 
devait être employ é par d'autres personnes ; 
dans tous les cai soit que ce timbre ait été 
employé par le Magistrat lui-même ou par 
toute autre personne, le fait n*ést pas 
léijal ^Je n e puis considérer un document 
comme étant un. Contrat de Service, si la 
partie la plus essentielle de ce Contrat fia 
signature du Magistrat J finest pas écrite 
de sa main ; forme indiquée par V ordre 
en Conseil et toute autre toi subséquente. 



( 



Le réglemen-, qui i^eut qu^un entrepreneur ne 
puisse engager des Indiens pour plus de 
temps que celui fixé dans sa patente est 
formel. 



DOOLU B,— Appellant. 



versus. 



8EEDAM & Others^— Respondents. 



I 



Before 

■ 

His HoBOf Mr. Justice Gokrib, Second 

Puisne Judge. 



W. Newton,— Of Counsel for Appellant. 
J. H- AcKROYD, — Attorney for the sîime. 

L. Cox Acting Subs. Pro & Adv. Gen. — Of 

Counsel for Respond^^nts. 
J. BoccHEr, — Attorney for the same. 



87M November 1872. 

This is an appeal by Doolub, a Job Con- 
tractor against Seedam and eighty one other 
Indian laborers in order to obtain a review of 
a Judgment of Mr. de Boucherville, then 
Acting Sti|)ehdiary Magistrate of Grand Port, 
by which the engagements of these men, with 
the exception of twelve, were cancelled, and 
the appellant fined £ 5 with costs for sending 
the men to work as Job Contractor's laborers 
on certain Estates, without having complied 
with the requirements of the law. One of 
the reasons of appeal is that the Acting Ma- 
gistrate who had legally and properly begun to 
try the case, and heard the evidence, was incom- 
petent to pronounce judgment upon it, because 
a successor was appointed to him in the Dis- 
trict before judgment was given. I do not 
think this can be substained. 

The chief ground of a])peal really was 
that the men being Job-("=nn tractor's laborers, 
who were not engj^ed for any s|>ecial Estate, 
it was not necessary thHt they should give any 
consent before the Stipendiary Magistrate be- 
fore being removed from one Estate to ano- 
ther, an<l that the Magistrate had erroneously 
held that such consent was necessary. 

In the course of the discussion the certified 
copies of the ccmtracts of 8«?rvice to he found 
in the pr(»cerdings ijere refoned to, and the 
discussion turned a good deal upon the mea- 
ning and efftKît of a certain clause, partially 
priiit^'d and partially in blank, in the ordinary 
printed form provided by Government. 

I, accordingly, thought it better to require 
the present Acting 8ti])endiary Magistrate to 
remit to nie the originals of the contracts 
themselves. The Magistrate, Mr. Caldwell, 
kindly attende<I me in Chambers and we com- 
pared together the numerous copies of con- 
tracts in the dossier with the originals. 

I, take as an example, one of the contracts 
dated 19th April 1870, which contains the 
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names of the following laborers, included in 
the case, viz : Bundowah 1506 19, Hoodun 
94777, Liilchmadoo 156081, Kistnen 264103, 
Sungkur 100976 and Sadialoo 179366. Since 
that date, the law as to contracts has not been 
changed except by the recent Ordinance as to 
signed copies ; and testing the contract before 
us bv the various enactments and régulations 
and the facts as given to the Court by the 
Counsel for the employer, the appellant, what 
do we find ? 

It is nowhere stated in the contract that 
these men were engaged to a Job Coutractor; 
The form used is the ordinary form, for the 
engagement of labourers on Estates, but the 
primed words "M^ Estate'^ in the expression 
"contract of service for the Estate" are struck 
through with the pen leaving the words to 
run thus, " contract of service for Mare 
" d'Albert and Pont Colville in the District 
" of Grand Port." The employer is designed 
as Doolub, of Mare d'Albert. In point of fact, 
there is an Estate called Mare d'Albert, but 
it does not belong to Doolub, and the Mare 
d'Albert and Pont Colville mentioned here, 
are, as explained by Doolub's Counsel, locali- 
ties, where the camps of his laborers are 
situated and where he has a certain number 
of acres of ground. 

The clause of the oidinary contract which 
makes it null aiid void if the Immigrant shall 
be employed on any other Estate, than that 
for which he is engaged, witliout his consent 
being first given in presence of the Stipendia- 
ry Magistrate, is left blank ; that is to say, the 
clause which is partially printed is not com- 
pleted by the insertion of the names of the 
employer, the Estate and the District. Another 
clause which has no meaning when Immi- 
grants are engaged to a Job-Contractor, that 
viz : which binds the Immigrants, to serve 
the Assignee or heir to the Estate, is not 
deleted, >and stands as part of the contract. 
The argument of tlic appellant's counsel on 
this branch of the case was, that the contract 
not having set forth that it wa» for anv spe- 
cihl Estate, and tlic clause which prevented 
I. the transference of the men, from one Estate 
to another, without their consent given before 
the Stipendiary Magistrate, having been left 
;b]ank, and followed as the contract has been 
by the actual woiking of the men for long 
periods on various estates without complaint ; 
at follows that the contract, was regarded by 
!the Magistrate and the men alike, at the time 
it was made, as a Job-Contractor's contract, 
under which the consent of the men was not 
necessary every time the Estate was changed, 
■provided the requisite guarantees, required by 
She law, were given fci payment of wag&s. 



The Supreme-Court had lately the oppor- 



tunity of considering in the case oi certiorari, 
the Crown versus Bax and Lerîche, the point 
where the contract was written out as for a 
special Estate, and the men had been trans- 
ferred to other properties without their con- 
sent having been given before the Stipendiary 
Magistrate ; and there we qunshed the judg- 
ment of the Magistrate 'which ordered the 
men to return to their work, on an Estate 
difierent from that mentioned in the contract, 
their services, not having been otherwise 
legally transferred. 

Here, as the contract bears to be not for 
any special E^state, but for localities only, and 
the clause as to transference without <îonsent 
being left in blank, the point involved is 
different, but the principle of that decision 
clearly was, that there must first be a legal 
contract, and that the contract should be 
regarded as the law of parties to the obliga- 
tion. 

If, as the appellant contends, it was the 
intention of parties to agree to serve a Job 
Contractor, whose business it is to transfer 
the men from one Estate to another, as he 
may irom time be himself employed, the re- 
gulations issued by the Government, following 
upon Ordinance ^31 of 1867, have provided a 
special form of contract applicable to such 
circumstances; it will be found in the Appen- 
dix to the regulations issued on 8th Septem- 
ber 18159, Schedule A A. That form takes care 
to provide that, when the employer is a Job 
Contractor, be shall he so designed. The 
clauses regarding the transference of the la- 
borers and binding them to serve the heirs or 
Assignees of the actual proprietor are not 
inserted, but there is a clause which. provides 
that the contract shall be null and void if 
the men are cmi^loyed out of their Distaict. 

The designation of the employer as a Job 
Contractor, wlien he is such, is not merely 
inserted for the sake of accuracy. There are, 
in such i-ases, certain modificatioi^s of the law 
which require to be attended to in the fra- 
ming of the contract. 

Under § 52 of the regulations already re- 
ferred to, no i)or8on is to be allowed to enga- 
ge laborers as a Job-Contractor, unless he 
produce a license, under Ordinance 31 of 
18G5; nor shall any Job-Contractor be allowed 
to engage laborers for any period extending 
beyond the term of his lii ense Under the 
ordinary laws of the Colony, the license re- 
quires to be renewed annually, and I find 
that at the close of the case, before the Sti- 
pendiary Magistrate, a license was produced 
by the appellant for the year ending 20th 
July 187a. 
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I find also, howeyer» that in the contract 
I have selected, dated 19th April 1870, the 
men are engaged for five years at a fixed rate 
of wages, some of them at 128, a month. 

These men, be it remarked, are not new 
Immigrants, but laborers who had already 
completed their industrial residence. 

Evidently, the contract is thus different 
from the form provided by the Government 
Regulations for a Job-Contractor who wishes to 
employ men on various Estates ; and the term 
for which the. men are engaged is beyond the 
period of the Job-Contractor's license. More- 
over, the Government Regulation § 53 re- 
quires in the case of all Job-Contractors who 
may desire to engage laborers to work on any 
Estate, in a given District, a security in the 
form of Schedule H. B ; and no such security 
has been furnished by the appellant, although 
he has furnished in certain rases special gua- 
rantpes by the owners of the Estates on which 
the men worked, which are required by law 
in addition to the gsneraT security. 

The Judgment of the Stipendiary Magis- 
trate mentions both these circumstances of the 
contracts being beyond the ]>eriod of the 
license, and the absence of the general gua- 
rantee; but the judgment mainly proceeded 
up^Mi tlie employment of the men as Job- 
Contractors laborers, while the contracts were 
different. 

Certainly if we look upon the contracts as 
for the special properties of the ap])ellant at 
Mare d'Albert and Pont Colville, assuming 
the Magistrate to have justly appreciated the 
evidence as to the fact of the men being 
employrd cJisewhere, (and on this point 1 
would not be disposed to take a contrary view) 
a breach of contract could be established, 
whether the special clause founded on by the 
appellant were properly filled up or not. A 
contract to work with Doolulr at Mare d'Al- 
bert is not a contract to" work with Pierrot at 
Eau nfeu, or Pougnet at I^ew G rote, nor with 
Doolttb himself at any other places than those 
named. 

The Magistrate, however, has made a dis- 
tinction between the cases of the complainants, 
and he has found that twelve of them ; liam- 
churn, Calleemootoo, Viathadoo, Koothun, 
Peerbeethradoo, Mootoosamy, Ramsamy, See- 
d'^m, Kistnen and Samboo, had not been sent 
by the a])pellant to work on other Estates, 
and has ordered thetn to complete l^heir en- 
gagements with boolub. 

•Three of these appear to be embraced with- 
in the contract I have selected, viz : Bo(Hlhun, 
ft4,777 iSadialoo 179,365 and Kistnen 264,103. 



In examining the original contract, I find 
it is not signed by the Stipendiary Magistra- 
te, but his name is affixed by means of a 
stamp in red paint or red ink ; and the 
marks which profess to be those of the men 
who' thus bound themselves fir five years, 
have, evidently, been all made by the same 
hand, and are not the marks of the men 
themselves. 

The law requires that contratts of service 
shall be signed hf the Stipendiary Magistrate 
and to be signed or marked by the contract- 
ing parties. 

We had this point under consideration in 
the case of Ramghan versus Poulin (6th 
November 1871) and the principles, there set 
forth, are applicable here. We have no certainty 
that a stamp such as that used,has been used 
by the Stipendiary Magistrate himself, and 
the only possible explanation of resorting to 
such a device would be, that the stamp was 
to be used by others. At all events, whether 
used by himself or not, the method is not 
according to law ; and I cannot regard any 
document as a contract v( service with re- 
gard to which this essantial legal provision 
of the signature of the Stipendiary Magis- 
trate has not been complied with, either in 
the mode provided for by the order in Coun- 
cil or any subséquent law. 

The question involved is not tlie liability 
of the person using the stamp ^o fulfil an 
obligation professedly undertaken by the con- 
tract. In such a case it might wf-ll be that 
the person using the statnp, and intending 
thereby at the time to adhihit his name te 
the obligation, might be held lK>und by his 
own act, or that the party who liad underta- 
ken to pay or perform something on the other 
side should not be allowed to free himself by 
such an objection, not stated at the time. 

Here, the signature of the Magistrate it 
required in attestation of the fact that the 
•contract was entered into by the Immic^rants 
volnntarily, and with a clear understanding of 
its meaning and efit'Ct; and the importance of 
attending to this legiil requirement is not 
lessencil when contracts may be made for five 
years in place of the ono year permitted by 
the order in Council of 1838. 

As a farther illustration of the importance 
of th » Magistrate's .signature, I may ad«l that 
in the ctmtract before me I find the small but 
important word or inserted between the lines 
of thé printed contract, so as to alter the con- 
templa led Government rations from a certain 
amount of Dholl and ^alt fish per week to 
an alternative amount of either. Whether this 
may be legale or not otherwise, it is at least 
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essentiftl to kiioi^ whether the partirs to the 
, coDtract voluntarily consented to this altera- 
tion. A ttainped name of a Stipendiary Ma- 
gistrate^ which may, and in these cases I he- 
Heve, was imprinted by a Clerk , does not convey 
' any assurance such as the order in Council 
contemplated by requiring the signature of 
(he Magistrate — that the parties did know the 
meaning and accepted the terms of the con- 
tract. 

The contracts of Seedam 265,455 and Ram- 
samy 143,128 have been also stamped not 
signed. In the case of Calleemootoo whoso 
contract is datp(l 4th May 1870, there is 
neither signature of the Stipendiary Magis- 
trate nor the stamp ; and this person, not an 
Immigrant, but a passenger, seems to have 
been engaged for three years to the Job-Con- 
tractor as a goldsmith. Ramchurn 831.378, 
also excepted by the Magistrate, was engaged 
by contract dated 12th February 1872, which 
is signed by the Magistrate, and is in all 
iCFpects regular as a contract for the Estate 
of Mare d'Albert and Pont Colville, and the 
clause prohibiting the Immigrant being em- 
ployecl on any other Estate without* his con- 
sent having been given before the Stipendiary 
Magistrate is filled in, the word ** Estate " in 
the clause having the word places written 
across. There is also a Ramsamy li^S,021, 
engaged under the same contract, but I have 
no means of knowing whether the Ramsamy 
Collen, excepted by the Stipendiary Magistra- 
te, was Ramsamy 143,128 already mentioned 
or this Ramsamy 128,021. The contract just 
referred to b^ing thus regular as a contract 
for a special locality, and the Magistrate ha- 
ving held that Ramchurn had not been em- 
ployed away from the localities, appears to be 
valid, so far as the chief ground of complaint 
is concerned. But, unfortunately, the coutract 
is for five years and the license of Doohib as 
a Job- ('on tractor for one year has been put 
itt process. The regulation that a Job-Con- 
tractor cannot engage Ifthorers for any period 
extending beyond the term of his license is 
quite precise. The Stipendiary Magistrate 
has overlooked this, ground in the case of 
Ramchurn, altliongh it is one of those on 
'which he apparently based his decision. 

The contract of Ramsamy 128,021 falls 
under this category, shonld he be the Rara- 
sainy Collen excepted in the judgment of the 
Magistrate. 

PeerabuthrodAo, who, I suppose, is the Vee- 
ral>nthrodoo of the judgment, was engaged, 
under à contract signed by the Magistrate, 
for fonr years, dated 15th June 1868 (the 
innrks of the laborers having, hoAVCver, been 
all made by the same hand, apparently that 
ef tbe Magistrate) so that his contract expired 



on the 14th of June 1872, several months, 
before the Magistrate gave his judgment. . 

If. there is no other new contract, he can 
only be regarded as a monthly laborer. 

This is the only laborer in the case, so far 
as I can see, whose contract is dated before 
the Government regulation, relating to the 
period for which Job- Con tractors may engage 
men, was enacted and before the perio<l wh^i 
Doolub admits having acted us Job-Contraq- 
tor. 

I cannot find, among the papers, the contract 
of Veerthadoo, also excepted by the Magistra- 
te, and who in a list of the complainants is 
entered as being No. 169,633. 

It is all the more necessary that the Sti- 
pendiary Magistrate sho.uld have the contract 
under his eyes, as I observe it statpd that 
Varthadoo is constantly a deserter. It may 
be as well that the Magistrate should be 
assured of the legality of the contract, before 
any punis!iment is awarded or continued 
against him on this ground. 

The position of the ease accordingly seems 
to be this, that while the Magistrates judg- 
ment is sound in the application of the facts^ 
and the law he has. applied to those facts, sa 
far as it goes, there existed a nullity in almost 
all of the contracts which appears on their 
fa<eand with which he has not dealt; but 
which would have been suiRcient to prevent 
the claim of the appellant being listened to, 
to have the contracts maintained, even had 
the Court taken an adverse view from .the 
Magistrate of the fact» or the law to be ap- 
plied to those facts. 

So far, my judgment is adverse to the ap* 
pellant, hut another consideration presents 
itself which is in his favour. If these con- 
tracts are not signed by the Stipendiary 
Magistiate, if they are contracts with a Job* 
Contractor for periods longer than the law 
coTiiemplates, if no general gnarantee \mj$ 
been given as provided by the law, and the 
form of contract is different from what the 
law requires for men in that capacity ; in 
short, if there are nullities on the face of 
th(m, sufficient to cause them to be set aside 
on the demand of the laboreis, can the con- 
tracts be held good against the employer, so 
as to warrant the fine of jE 5 with costs 
pronounced against him by the Magistrate 
for breach of such contracts ? That appoara 
to me to be unjust, and looking, aa I do, at ttv» 
irregnlariiies and nullities in these contracts^ 
as arising from the absence of due care .^ncl 
attention to the law on the part of the Ma- 
gistrate, I recall the judgment appealed 
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igainst in so far as it inflicts such a fine with 
costs. 

I affirm the discharge from their engage , 
ments of the respondents, M-hose contracts 
have been cancelled by the Magistrate, both 
on the grounds on which he has proceeded, 
and on the additional ground that the con- 
tracts are legally null in the respects above 
Met forth. 

In the case of the twelve men excepted 
from the judgment of the Magistrate, who 
have not appealed, I leave it ti the Procureur 
General to adopt such steps it may appear to 
him proper in the circumstances. No costs 
on the appeal. 



SUPREME COURT. 



Certiorari, — Annulation of Contracts of In- 
dian laoorers, — Legal authority to sign the 
same as mandatory. — Contricts may be 
legally passed between third party acting 
en behilf of employer and Labourers, with 
power of attorney granted by the mandato- 
ry oj the employer, — Right of the Supreme 
Court to revise Judgments of Stipendiary 
Magistrates by way of certiorari. 

Looking at what was really done and what 
has followed between thr.parties, any attempt 
to set aside this Contract of labour would 
he futile. Not only execution has followed 
on the agreement for many months, work 
has been done, wages paid, and rations 
supplied all along, but in the plaint sub- 
mitted by the labourers, they founded on 
the Contract as a legal document and asked 
payment of certain sums of wages which they 
I alleged had been wrongfully withheld from 
\ them . We c annot set aside the Contracts in 
f such circumstances. Judgment quashed 



Certiorari, — Annulation de Contrats entre 
maîtres et serviteurs, — Pouvoir donné à un 
mandataire de signer des Contrats de Servie. 
— Un Contrat peut être légalement Jait par 
un tiers agissant au nom d'un employeur 
d* Indiens, pourvu quUm pouvoir lui ait été 
donné par le mandataire de Vemployeur, — 
Droit de la Cour Suprétrw de réviser les Juge- 
ments des Magistrats Stipendiaires par voie 
de Certiorari, 

Prenant en considération ce qui a été fait dans 
cette affaire et ce qui a réellement eu lieu, 
entre les parties, toute tentative de notre' part 



d* annuler le présent Contract de Service serait 
absurde ; non seulement ce Contrat a reçu son 
application pendant plusieurs mois, par le fait 
qus les Indiens ont eu leurs gages et leurs 
rations pendant cette époque, mais dans leur 
plainte fnême ils se sont basés sur ce Contrat, 
comme étant parfaitement valable, pour deman- 
der le paiement de leurs gages qu'ils alléguaient 
avoir été illégalement retenus. Nous fie pouvons, 
en présence de tels faits, annuler le présent 
Contrat de Service et nous infirmons en con- 
séquence le jugement du Magistrat Stipen- 
diaire. 



BACHOO & Others,— Plaintiffs, 



versus 



KoGERDB BELLOGUET,— Defendant. 



Before 

His Honor Sir Ch. Farquhar Shand, Kt. 

Chief Judge and 

His Honor Mr. Jtistice Bestel, First 

Puisne Judge. 



G. Daly, Esquire, — Stijiendiary Magistrate 

in person. 

W. Newton, — Of Counsel for Defendant. 
J. H. AcKRuYD, — Attorney for the same. 



I 



nth necember 1872. 

This was an application for a writ of cer- 
tiorari to bring up a judgment of the Stiiien- 
diary Magistrate of the District of Savannt, 
dated 4th November last, by which he had,oii 
the com])laint of one Bachoo, and six other 
Indian laborers, annulled the contract puqxw- 
ting to have been enteied into, bclwreu them 
and one Léon Guéry, said to represent the 
proprietor of the Estate Bel Ombre in thtt 
District. The ground for rupture of the 
contracts alleged, was ; that Guéry had no 
legal authority for what he did, in entering 
into the engagements. 

When the matter was moved in Court, the 
Magistrate of the District attended in person 
with all the papers connected with the case, 
and it was agreed without farther formalitiei» 
to go at once into the merits of the questions 
raised, the Magistrate supporting his own 
views of the case. 



• 
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The fi^ctJS were the following : on the I9tli 
February 1867 Mr. R. de Belloguet the pro- 
prietor of the estate, Bel Omlrey had granted 
1 written mandate to Joseph Charron, tlie 
chief employé ' on the estate ; inter ,alia, to 
enter Into engagements with laborers in pre- 
sence of the Stipendiary Magistrate of the 
District. No objection was taken to this au- 
thority, which was duly deposited with the 
Magistrate, on the 5th Marth 1870. Charron 
, granted the following writtea n^andate to 
Léon Query, one of the employés under him 
•OB the estate. 



u 
u 
u 
cc 
u 
ti 
ii 
u 
u 
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'' Je soussigné, Joseph Charron admini&tra- 
teur du bien de Bel Ombre Savanne,agissant 
pour M. R, de Belloguet propriétaire, sui- 
vant pouvoirs déposés aux différentes cours 
de Justice du quartier de la Savanne — donne 
par ces présentes pouvoir à M. Léon Guéry 
de se présenter en mon nom devant Mes- 
sieurs les Magistrats de District, du dit 
quartier, pour porter ou répondre à toute 
plainte concernant les laboureurs et .emplo- 
yés, employés par la propriété Bel Ombre, 



u 



la 



<î 



De signer tout contract de service pour 
dite propriété. 



De porter, ou répondre à toute plainte 
" concernant la dite propriété." 

Signed : J. CHARRON, 

Bel Ombre 5 Mars 1870. 

In the year 1870, at different dates, Guéry 
iltered into contracts of service with the 
omplainers respectively; for periods of service 
f 28 and 30 months. They went upon the 
state, and continued to labor till the 3rd 
)ctober 1872, when they presented an appli- 
ation to the Magistrate setting forth ; that £ 
billings sterling had been illegally deducted 
com the wages of each of them &r the last 
our months, therefore claiming restitution of 
he sums, so deducted, and asking cancellation* 
f their contracts of service on the ground 
hat Guéry had no legal authority to engage 
ihem. 

The substitute Procureur General has given 
is conclusions, adverse to the judgment of 
lie District Magistrate. 

In the discussion before us, some points of 
subordinate nature were raised, which may 
\ shortly noticed in the first place. We are 
early of opinion, that judgments of Stipen- 
ary Magistrates, in cases like, the present, 
ay competently be reviewed by writ of cer- 
trarù This is the established Jurisprudence 

the Supreme Court of the Colony,exercising 
B Jurisdiction of Her Majesty's Court of 



Queen's Bench, -aud we are not embarrassed 
by the want, in the Court of the Stipendiary 
Magistrates, of the technical Recofd known 
in the Courts in England. The Stipendiary 
Magistrates, in the exerciBe of their jurisdic- 
tion, which is eminently a summary one, have 
ample powers, without the delays and forma- 
lities of regular suits at law, to do justice 
between Masters and servants, and the whole 
proceedings, taken by them in the Court below 
are brought up by the wiit for the considera- 
tion of this Court. 

Again it was argued before us, apparently 
for the first time in the case, that in the order 
of the Governor, appointing the party before 
whom, the contract was entered into, to act 
in place of the Magistrate, an error in the 
date of the year had crept in, when reciting 
the law under which he was granting the 
order. Now assuming the fact to be so ; and 
farther, that a new plea of this nature could 
be put forward at this stage of the procee- 
dings, we do not think that the nomination 
of the party, to act for the Magistrate, would 
be thereby vitiated. The Governor had full 
powers to nominate the party, and the Clerical 
error in question would not render his power 
ineffectual. 

The main question, before us, is the alleged 
nullity of the contract on the ground that 
Guéry had no legal authority to sign it. 

It is not disputed that Charron was quite 
competent to enter into the contract with 
laborers, on behalf of the proprietor ; but it 
is contended that, by the existing law of the 
Colony, Charron had no authority to depute 
his power, and as it were, to hand over his 
authority to another party delegatus non po* 
test delegare. • 

Now were this a matter to be decided by 
the ordinary law of the Colony, it could 
scarcely be disputed that, looking at what 
was really done, and at what has followed 
between the parties, any attempt, to set aside 
this contract of labor, would be futile. Not 
only execution has followed on the agreement 
for many months, work has been done, and 
wages paid, and rations supplied all along, 
but in the plaint submitted by the laborers, 
they founded on the contract as a legal docu- 
ment and asked payment of certain sums of 
wages, which they alleged had been wrongful- 
ly withheld from them. They subsequently 
withdrew this part of their case. But it is 
contended, that our whole system of labor law 
is peculiar and statutory and quite out of, and 
beyong, the ordinary laws of the Colony ; that 
the state is really a sort of 3rd party interes- 
ted, and intervening in all these cases and 
having interests which must be protected by 
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Coarts of Law, and that if any fonnalitj, 
reqi^red by thia exceptional tyatem, lias not 
been obeenred, the conaequenoe is tbe annnl- 
of the contract. 






It is said that we have a positive, peculiar 
and imperatiTe hiw on the snbject, and that 
tbe case of Ramghan and ors. v. Ponlin (6th 
November 1871 Piston's 1871 page 148) is 
in point, where the Conrt set aside, and an- 
nulled a contract with the Indian laborers, 
where every formality had been observed, and 
where execution had followed and Rei inter'- 
veniuê had taken place, on the single ground, 
that the Stipendiary Magistrate had omitted 
to subscribe the contract. In the present 
case, the law invoked on the question is arti- 
cle 87 of the Government Notice No. 166 of 
11th November 1868 which runs thus, ''no 
person shall be allowed to sign a contract of 
service or a security bond, in the name and 
*' behalf jof any employer, unless, he produce 
'' a power of attorney in due form, signed by 
'* such employer. ** 

With respect to the words thus relied upon, 
we must observe that speaking strictly, they 
are no part of our law as they do not occur 
in an ordinance, but are rather a directory 
order of the Executive Council, as to the way 
in which contracts by deputy are to be entered 
into. It is clear to our minds, that no such 
regulation can alter the fundamental laws of 
tbe Code as to mandate C. C. 1994 &c., or 
create a nullity where none is expressly de^ 
clared by law. That is a penalty for which 
positive legislative sanction, as in the case of 
Poulin, is required. 

In that case the contract wanting the Ma- 
gistrate's signature is declared, by the order in 
Council of 7th September 1838 itself, not to be 
in force. The Judges, accordingly, held in that 
instance that the contract must be set aside 
as it was ''defective in its most essential statu- 
" tory requisite." The case now before us is alto- 
gether different. Indeed it may be fairly argued 
that the directory regulation itself has been 
complied with,for " a power of attorney in due 
" form, signed by the employer was produced,** 
indeed deposited with the Magistrate. The 
power was not indeed in Guëry's favor, but 
the regulation does not require this, at* least 
in explicit tenns, and Query produced a 
written order, from the mandatory, to attend 
the Magistrate, in his name and reciting the 
authority which the mandatory held from the 
owner of the estate. We cannot set aside the 
contract in such circumstances. At the same 
time we must remark that, in the matter of 
engagement of laborers, the less the proprie- 
tors of Estates leave to subordinates, so much 
the better. The personal contact of the 
owner or the chief Manager, on such occasions. 



with the laborers^ vrill have a healthy t^den- 
.cy to lessen the risks of misrepresentation or 
misconception of the real terms of the enga- 
gements, and to diminish the chance of futme 
disputes. 

The judgment of the^ourt below is quash- 
ed without costs. 



SUPREME COURT. 



Claim or $ 1500, — Amount of a wmitik 
OBLIGATION. — Discharge of thb samb 

BT TWO SUBSEQUENT LEASES, — EyIUENCS, 
— ^ThE " DkOIT de chasse ** Ma\ be LE- 
GALLY LEASED, — The lease KAY BE Ll- 
GALLT TBANSFEBBED. 



RtiCLAMATION BE $ 1500, — MONTANT d'UKI 
OBLIGATION fCBITE, — QUITTANCE d'iCBLU 
DONNÉE EN VERTU DE DEUX BAUX SUl^ 
QUENTS,— TÉMOIGNAGE, — Le " Droit DX 
chasse ** PEUT ÊTRE LÉI^ALEMENT LOUÊ,^ 
Il peut ÊTRE AUSSI LÉGALEMENT TRANS- 
PORTÉ, 



WIDOW AND HEIRS CABBONEL, 

— Plaintifi. 
versus 

BUBOUEZ AND SUZOB,— Defendants. 



Before 

is Honor Mr. Justioe Bestel, 1st Poisne 

Judge, and 
His Honor Mr. Justice Gorrie, 2nd Puisne 

Judge* 



G. GuiBERT, — Of Counsel for Plaintifi. 
A. Pitot, — Attorney for the same. 

L. BouiLLARD. — Of Counsel for Defendants. 
V. Du CRAY, — ^Attorney for the same. 



lith December 1878. 

This was an action directed by the plaintiib 
as representatives of the late A. Carbonel, 
who died in the year 1870, against the defen- 
dants for paymentj by the latter, of a sum of 
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1 1500, being the amount of a joint, and se* 
reral acknowledgment by the defendants, of* 
the 28tb January 1870» duly registered : of 
the receipt by them of the above sum from 
Amedée Carbone! in his lifetime, to be paid 
back, two years from the date above mentio- 
ned eSth January 1870. 

The defendants pleaded a release, alleged to 
have been signed by A. Carbonel in hu life- 
time, in discharge of their debt. . 

The facts of the case are the following. 
One of the defendants, Léon, Burguez, by an 
instrument under private signatures, in du- 
plicate, duly registered ; leased to the said A. 
Carbonel on the 23rd July 1867 and for eight 
consecutive years ; 833 acies of land situate 
at the place called Yacoa, in the District of 
Plaines Wilhems, the joint property of the 
the defendants, as a shooting and fishing 
ground only, on a yearly rent of one hundred 
dollars. 

On the following dav, 24th July 1867, a 

declaration was signed, and handed over to 

Burguez by Carbonel the apparent lessee, who 

declared the lease above dated, to have been a 

mere fiction, null and void between the parties 

thereto, and bound himself to annul! such 

lease on Burguez's first application to that 

effect ; and A. Carbonel further recognized 

that Burguez had not leased, but purely and 

simply allowed him the right of shooting on 

the land, in the fictitious lease mentioned, for 

8 years from the 23rd July 1867 without any 

zemuneration or rent whatever on his. Car- 

bond's part. 

In a subsequent private agreement, of the 
28th January 1870, between A. Carbonel in 
bis lifetime on the one part, Burguez and Suzor 
on the other, we read '' nous, soussignés, re- 
connaissons avoir reçu ce jour (28 Janvier 
1870) de Monsieur A. Carbonel la somme 
^ de $ 1500, que nous nous engageons, con- 
'^ jointment et solidairement, à rembourser à 
** Monsieur A. Carbonel dans deux ans, à 
partir pie ce Jour, avec intérêt à 12 o[o l'an, 
payables régulièrement tous les six mois 



*e 



u 



By another private agreement, evidently of 
a subsequent date to the loan of the $ 1500, 
between A. Carbonel, in his lifetime on the 
one side, and Burguez and Suzor on the other 
side^ we read that ; Burguez and Suzor on 
their part promise to renew the right of shoot- 
ing (le droit de chasse) given by them to A. 
Carbonel, on the land situate as above, for a 
period of two years more ; from and after the 
expiration of the fictitious lease, above men- 
tioned. A. Carbonel, on his part, both 
on account of the gratuitous enjoyment 



he had had of the land above men- 
tioned, and on account of the new arrange- 
ment between parties, undertook to return to 
the said Burguez and Suzor their writing 
obligatory of $ 1500 at the expiration of .bis 
ten years lease, this latter writing, entered 
into for value paid and received, necessarily 
qualified that back letter of 1870 and gave 
to the lease a real in place of a fictitious 
character. 

On the death of A. Carbonel, his widow 
and heirs found, amongst his papers, the lease 
and counter letter above mentioned, and also 
the writing obligatory, whereby the defendants 
undertook to repay A. Carbonel the said sum 
of $ 1500, which they acknowledged to have 
received from him, on the 28th January 1870. 
But the subsequent agreement between the 
same parties of adding two years to the ori- 
ginal lease of 8 years, and the undertaking 
by A. Carbonel to return, at the end of his 
10 years lease, the written obligation of defen- 
dants for the $ 1500 above mentioned became 
known to the plaintiffs only after action 
brought I and upon service upon them, of the 
defendants plea, wherein it is averred, that, 
long before the commencement of this suit, 
the late Amédée Carbonel in his lifetime had 
released the defendants from the said obliga- 
tion. 

On Guibert disputing the insufficiency of 
that release, and pressing for judgment against 
the defendants, the latter, by Rouillard, urged 
that the droit de ohctsse, right of shootings on 
another's land was a personal rights personally 
to be enjoyed by the party entitled to the 
same, either with or without his friends ; that 
such enjo3nnent was necessarily to cease, either 
at the expiration of the lease granted, or on 
the death of the party, as in the present ins- 
tance, before expiration of his lease, while at 
the same time the defendants were entitled to 
the release from payment of the $ 1500, as 
if the right of shooting had been enjoyed 
untiU 1877. 

BouTLLARD citcd the opinions of several 
commentators to prove that the right of shoo- 
ting was purely personal, whilst Guibert in 
reply quoted the opinion of other commenta- 
tors, who upon the strength that the droit de 
chasse was, like all other dismemberments of 
the right of property, susceptible of being 
leased or farmed out, have come to the con- 
clusion that on the death of the lessee the 
lease of a droit de chasse vested in his repre- 
sentatives. 

Which of the two constructions is to be 
sanctioned by the Court ? It appears to us 
that the reasoning of Troplong, supported 
as it is by a judgment of the Cour Royal of 
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Bouenv is more consimant with the right of 
ownership than the opinion which wills ; that 
the lease do expire with the lessee's life. 

. On reference to Dallez " répertoire de ju- 
risprudence " (chasse^ seetion S No. 46 and 
page 120) we read No. 46. ^^ Le droit de 
*' chasse peut être loué^ soit conjointement 
a^ec le fonds^ soit séparément. Il n'y a pas 
de motifs pour que le propriétaire n'en 
'' puisse pas disposer, comme de tout autre 
'' droit (Article 644 C. C.) 

'' Le décret du 25 Prairial, an XIII, permet 
^' d'affermer le droit de chasse, dans les bois 
*' communaux ; la loi du 21 Avril 1832 et 
'' celle du 24 Avril 1833 permettent d'affermer 
'' le droit de chasse dans les forêts de Tétat : 
*' pourquoi donc ce qui est licite à l'égard des 

biens communaux, serait-il interdit, à l'égard 

des propriétés privées. " 
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^' La loi reconnait à tout propriétaire le 
'' droit d'autoriser des tiers à chasser sur son 
'* terrain. Or s'il peut le pennettre gratuite- 
ment, il doit aussi pouvoir -le permettre 
moyennant un prix du moins pour un temps 
plus ou moins long. 
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^* Le Bail du droit de chasse est donc par- 
^^ faitement valable (Rouen 9 Novembre 1826 
" Note 2). Troplong louage No. 94." 

Holding, as we do, that 'Me droit de chasse" 
can be made the subject matter of a lease, 
the necessary inference is, that from A. Car- 
bonel the lease has descended to his represen- 
tatives, who are therefore entitled to with- 
hold the return of the defendants obligation 
of $ 1500, until the expiration of the lease 
to their author A. Carbone], and the addi- 
rional term stipulated. At the same time, the 
representatives would not be entitled to sue 
for the $ 1500, so long as the right of shoot- 
ing was enjoyed. 

Witnesses were called by plaintiffs to shew 
that the right of shooting had been recalled 
by the defendants, and that they had given 
authority to Mr» Lucas to shoot over the same 
ground. The evidence, as a whole, shewed 
that neither parties were aware of their rights 
under the altered position of affairs which had 
arisen by the death of Mr. Carbonel ; and 
especially Mr. Carbonel junior, who acted for 
the heirs, admitted that he knew nothing of 
the later document, which the defendants 
claim as a release from payment of their obli- 
gation. We do not, in these circumstances, re- 
gard the facts which occurred as of any impor- 
tance in the determination of the question at 
issue.' 

• 

It was suggested at the Bar that should 



the Court regard the lease as transmissible te 
the representatives, that a middle course might 
be adopted, of consent by the parties Tviz :) 
that the representatives should agree to can- 
cel the lease; in which case the defendants 
would have to be credited with $ 300 for the 
enjoyment of the defendant's land, for the 
space of two years, at the rate of $ 150 per 
annum, ivhether by their author A. Carbonel 
or by themselves : and judgment would have 
to be entered for the plaintiffs in the sum of 
$ 1200, with interest at 12 per centum per . 
. annum, as stipulated in the written obligation 
from the date thereof, with costs. 

In default of cancellation, the plaintifi 
will be entitled to the enjoyment of the " droit 
de chasse '^ until 1877, but as they cannot 
be entitled to the two things at one and the 
same time, viz : the *' droit de chasse " and 
the amount of the written obligation, the pr^ 
sent action must necessarily be dismissed. 

As to the costs, in the event of cancellation, 
there will be no costs to either party ; and in 
any point of view, as the defendants^ showed 
an undue reticeose in withholding, from tbe 
representatives, knowledge of the release, 
there will be no costs in the event of the 
action being dismissed. 



aUPREMfi COURT. 



Appel d'un jugement du master. — Objec- 
tions A DES COLLOCATIONS FAITES PAU LTTI. 

— Etat de frais. — Montant excessif 

DES états de TRAIS DES AVOUÉS. — Atl\, 
2101 ce. — JUGEMENT INFIRMÉ, 

Circonstances diaprés lesquelles la Cour a Ju- 
gé qu^elle ne pouvait admettre certains étaU 
de frais comme " frais de Justice,^* en ter- 
tu de VArt. 2101 C. C. Elle ordonna, en 
consequence, aux avoués qui soutenaient 
en leur nom personnel, le jugement du Mas- 
ter de payer, eux mêmes, les /rais eneounu 
en appel. 



Appeal from a judgment of th:e master. 
-^-Objections to certain collocattojb 
made by him. — Attornies bill.8 of cosb. 
— Excessive amount thereof. — Abi. 
2101 C. C— judgment quashed. 

Circumstances under which the Court refmi 
to allow certain bills of costs to bâ consider' 
ed as "frais de Justice,^* in accordance to 
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Art. 2101 O. C. and ordered the atiomies, 
ioho supported the Master*^ /udament, to 
hear the costs, on appeal, personally. 



TAILLY,— Appellant, 



versus 



L. A- CASTEL& Others,— Respondent». 



Before 

His Honor Sir Ch. Farquhar Sdand, Kt., 

Chief Judge. 

His Honor Mr. Justice Bestel, First 

Puisne Judge. 



L. RouiLLARD, — Of Counsel for Appellant. ' 

A. DE CoMMARMOND, — Attorney for the same. 

E. Pellbreau, — Of Counsel for Alcidony 
Castel and heirs Castel. 

L, A, Thibaut, — Of Counsel for Thorny Cas- 
tel, Lebras8& and wife and Tessier. 

Hon. E: LÉcLÉzio,-^Of Counsel for Evenor 
Dubois, 

J. Mercier, — Attorney for A.lcidony Castel, 
James Mercier, Ange Hardy, C* Le- 
brass, G. Cunat, Henry Castel, Louis 
Renaud, Eudoxe Lieutier, Joseph Flo- 
rent. 

E. Laurent, — Attorney for Widow Castel, 
Delcy Castel and Eugène Laurent. 

J. G. Tessier, — Attorney for Thorny Castel, 
Ch. Lebrasse and wife, G. Tessifer. 

E. Léclezio, Senior, — Attorney for Evenor 
Dubois. 



ISth December 1872. 

This was an appeal from a judgment of 
the Master collocating upon the sale price of 
a certain portion of ground certain judicial 
costs, which the appellant contended had not 
been awarded against him, although his share 
of the price was to be partly burdened with 
the payment and which he als(^ contended 
were excessive, both because of the number 
of attomies, whose costs were allowed as the 
amount of the costs themselves. 

Having looked at those bills, and observing, 
therein, matters which required explanation, 
we made two remits to the Master to report 
upon certain indicated points, and his reports 
have been received and considered by us 
along with the arguments of the parties. 

The costs complained of were incurred in 



an action for the nullitv of certain proceedings 
in licitation, raised at the instance of Alcidony 
Castel, against Clairmond Castel and others, 
the representatives of Alexis Castel, and also 
against the widow and heirs of Ernest Castel, 
in which action Alcidony Castel, the plaintiff, 
was successful both before the Master and on 
appeal in this Court. 

The costs of the plaintiff were allowed by 
the Master against certain of the representa- 
tives of Alexis Cartel who were named in 
the judgment, with distraction on behalf of 
Mr. Mercier, the attorney, who had affirmed 
having made the outlay. 

The Supreme Court allowed on the appeal 
costs to the client of Mr. Mercier, and also to 
widow Ernest Castel and Bjelcy Castel, repre- 
sented by Mr. Attorney Laurent, and to Le- 
brasse and wife and Thomy Castel represen- 
ted by Mr. Attorney Tessier, against the same 
parties as were named in the judgment of the 
Master. 

• 
So far, therefore, as regards the costs of Mr. 
Mercier ia the action of nullity before the 
Master, amounting as taxed to £92.15.4 and 
the sum. of £ 25.16.0 for the expenses of 
appeal and also to the bills of Mr. Laurent 
and Mr. Tessier for the appeal, the taxation 
has been completed in the usual manner 
before the Master in presence of the attorney 
for the parties against whom the costs were 
granted, or after he was duly called. We 
can only say, after looking at these documents, 
that we cordially approve of the course fol- 
lowed by the Master, of taxing off £ 20 
from the fee of £ 50 for Counsel for discus- 
sing the case before the Master, and of taxing 
off £ 20 from the fee of £ 50 inserted as 
fee with brief in the appeal; and we think 
that the sums might even have been judi- 
ciously further reduced, as we can discover no 
such grounds of importance, or difficulty in 
the case, as to warrant fees so much above 
thpse contemplated by the Ordinance in ordi- 
nary circumstances. 

The fees, thus allowed and to be allowed in 
similar cases, in future, are by no means ne- 
cessarily to be the limit of the remuneration 
of Counsel, to be paid* by those who employ 
them, but simply the fees which can fairly 
and justly be allowed against the losing party. 
We have to suggest also on this head that the 
Master, for the future, require the particular 
fees to be slated in the mode pointed out 
by the Ordinance, and not to allow one 
general fee for the cause, in order that a more 
just appreciation may be made by the taxing 
Officer of the fees to be allowed. 

It is too late to consider whether, in the 
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uni appeal, there was any necessity for widow 
Ernest Caatel, and Lebrasse and wife and 
Thomv Castel being represented by different 
attormes and Counsel. Their interests in the 
action of nullity, in fact, appear to have been 
identical with that of Alcidony Castel, but 
no objection was made in that cause upon 
any such ground. 

As the Master, however, in one of his re- 
ports, asks for direction in similar cases we 
nave to add, that while the law may some- 
times require parties, such as guardians of 
minors to be represented by afferent legal 
advisers, costs ought only to be allowed as • 
against the losing party condemned in costs, 
to more than one successful party where the 
points at issue were so clearly different as to 
require to be sustained by a separate argu- 
ment, and to be solved by a substantiye judg- 
ment. There was no such difference between 
the interests of the clients of Laurent and 
Tessier in this instance, and that of the client 
of Mercier ; but the question was not brought 
before the Court at the proper time. 

The objection made to the costs, under the 
present appeal, is not made by the losing 
party in the first appeal ' to the amount as 
taxed by the Master, nor by that losing party 
at all ; but by a new appellant to a mode of 
of dealing with these costs by the Master, 
under the Ordinance for the distribution of 
the sale price which the appellant considers 
to be unjust. The appellant took no active 
part in the case before the Master, or under 
the first appeal. He, in fact, abided by the 
decision of the Court. 

The Master, however, upon the application 
of the attornies who represented the gaining 
parties in the first cause, but who had lippa- 
rently not got payment of their costs from the 
losing party, although there is nothing produ- 
ced to show that they had used the compul- ' 
sitor of the law for that purpose, admitted 
not only the costs allowed by the Court, but 
also costs claimed by the clients of Messrs. 
Laurent and Tessier for the case before the 
Master which were not allowed by the Mas- 
ter's judgment, as privileged claims in the 
name of /rats de justice^ upon the sale price 
of the property to be distributed. The sale 
price neither belonged to the heirs of Alexis 
Castel, who have been losers in the first action, 
nor solely to Alcidony Castel who had been 
the gainer, nor even solely to the heirs of 
Ernest Castel, of whom Alcidony was one ; 
but it belonged for one half to the appellant 
Tailly, who had abided by the decision of 
the Court, and whose share in the property 
has been sold to Dubois. 

Now without entering into the question 



whether attornies costs in an action of this 
nature can ever be held to be frais de Justice, 
within the meaning of Article 2101 of the 
code, what we haye to consider, here, is 
whether the costs, which haye been given 
against the heirs of Alexis Castel, can be 
held as frais de justice and privileged, not 
merely against all the heirs of Ernest Castel 
who, although substantially the gainers in the 
cause, were not all in the ^ame position ; but 
also against the appellant Tailly who did not 
join the litigants, before either the Master's 
Court or the Supreme Court, and simply 
abided by the decision of the Court. We 
confess we see nothing, in the Article SlOl, to 
warrant us in sanctioning so unusual a course. 
The parties primarily liable for these costs 
are the heirs of Alexis Castel against whom 
the judgments were given. The parties next 
in order, supposing after due execution, the 
costs or a portion of them should remaia 
unpaid, are the clients of the respective attor- 
nies ; and it is quite premature to consider 
whether, in any circumstances, a party who 
took no part in a litigation, but simply abided 
by the decision of the Court, is to be subject- 
ed to the payment of costs, not awarded 
against him, on the general ground of the 
benefit he may have obtained by the result 
and the action. 

We are, therefore, of opinion that the dis- 
tribution of the sale price must be made 
without any deduction from the share of 
Tailly, or of Dubois in his right, of any part 
of the costs, of the first discussion before the 
Master, or of the first appeal. 

This will apply to the following claims of 
Mercier, appearing in his act of production. 

Bill of costs for Alcidony Castel in case 
before the Master, judgment deliyered 5th 

September 1871 i...$ 46SJ6 

Bill of costs, defence to appeal. . • . 129.06 
Bill of costs to obtain writ of execu- 
tion on Master's judgment 14.54 

Bill of costs to obtain writ of exe- 
cution on judgment of Supreme 

Court 12.68 

Costs for clsuming the above costs . • 10.18 

$ 630.15 



The judgment will not apply to the follow- 
ing bills of Mercier which he has also been 
allowed by the Master, although the number 
of them appears to us somewhat unnecessary 
yiz : 

Bill of costs in matter of distribu- 
tion $ 97.48 

Bill of costs in act of Production for 

Alcidony Castel 10.18 
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Bill of costs in act of Produetion for 

Delcy Caste] 10.18 

Bill of costs in act of Produclion for 

widowCastel 10.18 



$ ISSM 



The following costs also of Messrs. Laurent 
and Tessier cannot be allowed, as privileged. 
^* frais de justice/* so as to affect the share of 
Tailly or Dubois yiz : 

lo. Lauebkt. 

Bill of costs in original suit before the 
Master for widow Castel and Delcy Cas- 
tel $ 154.8S 

Bill of costs, defence to appeal. • • . S6.TT 
Bill of costs to obtain wnt of exe- 
cution • •••. ••••••• 14.54 

Bill of costs, production of these 

costs ...• 10.18 



$ S16.SS 



3k 



So* TSSSIBR. 

Bill of costs in original suit for Lebrasse 

and wife and Thorny Castel $ 145.68 

Bill of costs, defence to appeal. . • • 86.77 
Bill of costs to obtain writ of execution 14.54 
Bill .of costs to claim the abo?e costs 10.18 



$ 901.01 



B 



We have said that the sale price must be 
distributed without any deduction, from the 
shares of Tailly or Dubois, of these costs, but 
it may be asked whether these costs are not, 
at all events, privileged /rats de justice on 
the shares of the Castels ; the Castels have not 
appealed, and although their interest in this 
question is necessarily different from that of 
their attornies who appear, in their own per- 
sonal names, to defend the jndgment of the 
Master, the clients appear before us as repre- 
sented by these attornies and have taken up 
the same attitude. The attornies, moreover, 
represent in the distribution different clients 
from those for whom they appear before the 
Court. In this position of affairs, and as 
minors are involved, the interests of some at 
least of these parties might run the risk of 
being sacrificed if we were to take upon us to 
decide whether the costs, remaining due by 
the heirs of Alexis Castel, can be justly re- 
garded as privileged frais de justice upon the 
shares of some of the heirs of Ernest Castel 
and not upon those of others. 

It appears to us, however^ that the Master's 
judgment must be looked at as a whole, to be 
supported if we had taken the same view as 



to these oosts being pnvileged/ratj dejiêSficé 
on the i>roperty generally, or to be set aside 
in totOf if we could not approve of that view 
as a basis for the distribution. We, accordingly^ 
annul and set aside the judgments of the 
Master appealed against, and direct him to 
proceed anew to the distribution of the sale 
price by way of ordre, excluding entirely from 
the ranking the attornies bille above mention- 
ed, which are primarily due, and which re- 
main due at this moment, by the heirs of Alexis 
Castel, whom we cannot look upon as mere 
men of straw whose names Were employed, 
solely, for the purposes of the law suit ; as in 
that case, their application for licitation, which 
the expensive suit before the Master was 
brought to annul, could much more easily 
have been disposed of, than by the proceed- 
ings actually adopted. Our decision on this 
had does not prevent the attornies recovering 
their costs from the proper debtors, whoever 
those debtors my be, in any legal manner. 

The bills of costs complained of being 
thus set aside in the' distribution, it is not 
necessary to refer to them, nor to the subjects 
treated of in the Master's reports, farther 
then has already been done, with the excep- 
tion of the question of Usher's fees ; and as 
regards these, as we believe the existing 
system to be unsatisfactory, we shall confer, — 
apart from any particuliar case, with the Pro- 
cureur General, the Attornies and the Ushers, 
with the view of putting matters on a more 
satisfactory footing for the future. 

As to the act of Production to the ordre for 
witnesses fees, this would not have been ne- 
cessary, had the attorney paid them at the 
time. The excuse, given for him in the Mas- 
ter's report, that their allocation was only 
presented after his bill of costs was taxed, 
cannot be allowed as he must have known 
perfectly well his own witnesses had to be 
paid. He does not omit, moreover, to charge 
$ 10.18 for the act of production of the fees 
of these witnesses, and their claim having 
been put in, they become parties to the ordre, 
and hence respondents to this appeal ; the 
same attorney appearing for them, all ten* 
ding most unnecessarily to swell up the char- 
ges. The costs of the act of production 
cannot be allowed, but we authorise the Mas- 
ter to deduct the amount of the fees from the 
share of Alcidony Castel, the plaintiff in the 
proceedings, and to hand it to the witnesses 
without farther expense. We look to the Mas- 
ter to discourage all such methods of com- 
plicating procedure and increasing costs* 



One other matter, which appears on the 
face of those ^>cumë^ts, we must refer to. 
Mr. Attorney Mallet puts in an act of pro- 
duction for one Iiafleur,-an attorney's clerk. 
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claiming the amount of a '' bon " for $ 28, 
granted the 9th December 1861 by Alcidony 
CasteL. This venerable '* bon " had already 
been produced at two other distributions^ and 
each time the attorney claimed his $ 10.18; 
the expenses having in this manner amounted 
to $ 30.54^ upon an original amount of $ 28, 
The sum of $4.22 had been received to account, 
but the full sum now claimed upon the ''bon" 
of $ 28 is $ 54.32. To allow such an act of 
production for such a sum, even to be produ- 
ced, is to encourage the heaping up of costs 
in a most unjustifiable manner, which the 
Master, we doubt not, will discourage, and 
even, if necessary, take decisive measures to 
prevent. 

The costs of the preëént appeal, in favor of 
Tailly, must be borne by the attomies. Mer- 
cier, Laurent, and Tessiér, who support the 
Master's judgment in their own personal 
name, in the proportions of f by Mercier, 
and I each by Laurent and Tessier. 

The correction of the ordre to be made 
without farther costs, in favour of any of the 
parties claiming a share in the sale price. 



BAIL COURT. 



Appel d'un jugement nu Magistrat de 
District des Seychelles — Art. 1166 
C. C, — Demande en nIillité d'un acte 
notarié^ les formalités requises par 

LA LOI n'ayant pas ÉTÉ SUIVIES — ArTS. 

457 & 468 C. C— '* Èbs Judicata "—Ju- 
gement INFIRMÉ, AVEC DÉPENS. 



Appeal from a judgment of the District 
Magistrate of Seychelles, — Art. 1166 
C. C— Demamd to set aside, as null 

AND VOID, A NOTARIAL DEED, THE FORMA-' 
LITIES REQUIRED BY ARTS. 457 & 458 C.C. 
NOT HAVING BEEN COMPLIED WITH, — PlEA 

OF " Res Judicata ", — Art. 1351 C. C. — 
Judgment quashed, with costs. 



ROSEMOND GONTIER,— Appellant, 

cerstM 
SAY Y & OTHBRS»«-»Bespo|ylentB. 



Before 

His Honor Mb. Justice Gobris, 2nd Puisne 

Judge. 



G. GuiBERT, — Of Counsel for Appellant. 
F. RoBEBT, — Attorney for the same. 

H. Galea, — Of Counsel for Respondents. 
J. H. AcKROYD, — Attorney for the same. 



ISth December 1872. 

This is an appeal from a judgment of the 
District Magistrate of Seychelles. 

The respondent Savy on the 28rd of April 
last, acting in virtue of the Article 1166 of 
the Civil Code (the Article which permits, 
creditors to exercise the rights and actions of 
their debtors) sued the appellants to shew 
cause why a Notarial deed drawn up by 
Despilly St. Sorre, lately a Notary Public at 
Seychelles, dated 20th January 1868, witnes- 
sing a loan made by Kosemond Gt>ntier to 
the widow and heirs of the late Adolphe 
Loizeau, should not be declared null and void. 
The particulars of Plaintiff's demand set forth 
as grounds of nullity, that the loan was con- 
tracted by widow Loizeau in the name of her 
' minor childen without the authorization of a 
Family Council, contrary to Articles 467 and 
458 of the Civil Code, and other grounds of 
a similar nature. 

After a preliminary plea had been entered 
by the defendants and set aside, they pleaded 
generally res judicata, founding upon a judg- 
ment given by the District Court of Seychel- 
les, on the 3rd day of July 1868 im an action 
at the instance of the same plaintiff and to 
have the same deed set aéide. 

The District Magistrate held that the plea 
of res judicata was not applicable, as in that 
former case the plaintiff Savy had appeared 
in his own personal name, and as holding the 
rights of certain of the other plaintifi ; where- 
as in the action now under consideration he 
sued as holding the rights of his debtors, and 
as no other plea than that of res judicata had 
been pleaded, he, upon the merits, declared 
the Notarial deed of 20th January 1868 null 
and void. 

The appellants have brought this judgment 
under review of the Court upon the following 
among other grounds. 

lo. Because the Notarial deed thus deck^ 
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red null had heea tacitly homologated by 
the Supreme ('ourt, on 27th February 
1868, iû an action where the appellant 
Gontier was subrogated into all the 
rights of the heirs Savy under that deed. 

2o. Because the plea of res judicata applied, 
the record of the earlier case proving 
that the object in litigation was the same, 
and that the parties were the same, and 
acted in the same qualities. 

So. Because the District Magistrate was 
wrong in fact in holding that the plaintiff 
Savy did not, in the earlier case, exercise 
the rights of his debtors, as that quality 
is expressly set down in the plaint. 

4o. That the Magistrate ought not to have 
decided the case on the merits, without 
further hearing the parties, after the plea 
of res judicata had been set aside. 

The Counsel for the parties, were fully 
heard on the 27th of last month, the Honora- 
ble the Procureur General being present at 
the sitting, as the rights of minors were invol- 
ved, and his conclusions in favor of the appel- 
lant were given at length oa the 12th instant 

Having considered the arguments of Coun^ 
sel and these corvelusiou&j J now proceed to 
give Judgment. 

JUDGMENT. 

An J first as to the plea of res Judicata, 
because it is evident if the Magistrate has 
wrongly refused to give effect to this plea, it 
will be unneeessary to enquire furtlier into 
the matter. Article 1351 Code Civil sets forth, 
in the most compendious form, the limits of 
the authority of the chose Jugée '' 11 faut que 
*^ la chose demandée soit la même ; que la de^ 
'' mande soit fondée sur la même cause ; que 
la demande soit entre les mêmes parties, et 
formée p9x elles et contre eUsg eu la mèm» 
'' qualité." 

It is this last qualification which the Ma«- 
gistrate holds to be inapplicable. He looks 
upon the action of 1868 as not having been 
instituted by the plaintiff Savy as exercising 
the rights of his debtors, as in the presfsnt 
instance. 

The expression in the Boman law from 
Tvhich the Article in the Code is taken is 
^^•eademcowlitiopersonarum:^* Qmim^ueritttr, 
eg^ceptio^ reijudicatm noceat necne / inspicien^ 
dum eat an idem corpus sity quantitas eadenk, 
eadem causa petendi, et eadem conditio per- 
sonarum ; quae nisi fitnnia concurrant^ alia 
r^s est '\ 

Nnw what is this ^*méme qualité" this '^ eadem 
conditio/^ of the persons. C^n it ever mean that 
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a person, who possesces within himself several 
qualities, at the same time, a personal interest, 
an interest as acting for others, an interest as 
in right of his debtors, can bring before a 
Court of Justice the subject matter of conten- 
tion, and call before a Court all the parties 
interested and yet, can have the same quesr 
tion tried over and over again, by simply dex* 
terously shaping his plaint, so as to represent 
himself acting in one capacity only at a time, 
although all the capacities were as much ac- 
cumulated on his head at first a9 at last I 
This would be a very startling proposition, 
because ** si quia quum totum petiissit, partem 
petat, exceptto rei Judicatm nocet.*^ 

But has the plaintiff in the action before 
the District Magistrate, in point of fact, assu- 
med a different quality from that adopted by 
him in the action of 1868 ? On looking at the 
Civil Record No. 57 of 1868 in question, it 
will be found that the plaintiff sues in hia 
own personal name and as holding the rights 
of other heirs Savy, and also as creditors of 
the succession of the late Adolphe Loizeau ; 
and the defendants are Rosemond Gontier, 
the widow and heirs Loizeau and Furcy 
Demaine, the latter, acting as Sub^Guardian, 
and the widow, as legal guardian of certain 
minors Loizeau ; the whole of the defendants 
being called as representatives and heirs tif 
the late Adolphe Loizeau. 

In the case under appeal, the plaintiff aues 
in virtue of Article 1166 of the Civil Code^ 
as exercising the rights of certain debtors. 
These alleged debtors are three of the heirs 
Loizeau, who were defendants in the action 
of 1868, and they are debtors under the same 
position of affairs, that authorized the plaiudff 
to call thenji as defendaoxs in the , suit of 
1868. 

Now, if the plaintiff Savy sued in 1868 in 
his own personal name, and as holding the 
rights of others, the whole, as creditors of the 
Succession Loizeau,, ^and thought proper to 
call all the heirs Loizeau as defendants, he is 
surely not acting in another quality, when 
again he sues as creditor of tlie succession 
Loizeau, altho' he now represents himself as 
acting as the especial creditor of three of the 
heirs of that same succession ? The subject 
matter of dispute is the same, the parties are 
the same, and the sole difference is that the 
plaintiff styles himself, now, as the creditor of 
three of the heirs, nominatim, of the succes- 
sion Loizeau, whereas.formerly he represent- 
ed himself as creditor generally of the same 
Bifccession. 

. To hold that these are separate qualities, 
and that res Judicata does not apply, would 
bnQg us to this remarkable result, that the 
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judgment of 1868 eould not be quoted against 
the plaintiff^ becatise it was obtained at his 
inrn instanee against the three parties^ amongst 
ethers, whose creditor he represents himself 
to be ; and that the remaining defendants are 
to be svthjected to a new law suit, in connec- 
tion with the same matter^ whenever the 
plaintiff who has lost his cause as a creditor 
generally ef the succession Loizeau» may 
chose to brings a fresh action by- representing 
himself as the special creditor of one or other 
of the individnaif heirs> whom he has already 
called a& defendants^ 

Upon this ground, therefire, I am of opinion 
that the pidgment of the District Magistrate 
cannot be maintained. The action of 1^8 was 
brought to a conclusion, by à decision of the 
then District Magistrate in which he held, 
that a judgment in subrogation of the Supre- 
me Court of Mauritius in favor of Rosemond 
Gontier, in an action in which Savy was a- 

Îarty, having legarded and acted upon the 
Fotarial deed sought to be set aside as good 
and valid, it could not be calted in question 
in the inferior Court. 

The present judgment of the District Ma- 
gistrate, without hearing parties npon the- 
merits, when doubtless, the same ground for 
upholding the Notarial deed would have beei^ 
pleadcdj has set aside that deed and thus 
opened up the whole question which were 
brought to a close by judicia^ prooceedings 
before the Supreme Court in 186^. 

It would not have been toamuch, to have- 
leoked for somewhat greater care and more 
detailed* reasons in .the judgment of the* 
District Magistrate, before ooming to so im- 
portant a eenclusion. 

The judgments, given by the Magistrate and 
appealed against, are accordingly set aside 
and the appeal: sustained with eosts.. 



BÂHi GOFRT. 



AlTS15 D*tTN JXrOEMBNT DU MaGISTKAT IHT 

District db Port Louis, — Rbntoi de- 
vant LB- Magistrat^— Prbuvb tbstimo*^ 

VIALEjj-^lXIByTITÉ. 



Appeal from a judgment of the DtsTBtcr 
Magistrate of Fort Louis^-— Remit to 

THE MaGISTB5ATB> — GïUlL ETIDBNCBy— 
lOENlITT^ • 



TAULOCK ALIAS APOUYNE,— Appellant, 

versus 

AGA MAHOMED' HOSSEN & Another, 

— ^Kespondents- 

Before 

His Honor Mr. Justice Gorrib, Secondl 

Puisne Judge. 

T. L. Jenkins,— Of Counsel for Appellant.. 
P. F. LArrELLB,— Attorney far the same. 

P.L.Chastellibr,— Of Counsel for Respom- 
K Ganaghaui>>— 'Attorney for the same, dents. 



ISih December 1872: 

This is an appeal from a judgment of the- 
Senior District Magistrate of Port Louis* 
upon the ground that the defendant, upon 
whom the plaint was served', was not the- 
debtor in the account sued for. 

In^ the Court below when the case came on* 
for hearing, the defendant produced* his certi- 
ficate of residence as an alien, who had com- 
pleted his five^ year», under the Police Regu- 
lations, to show that his name was not Taulock 
a/iW Apouyne but Tnnghaem But the Ma- 
gistrate refused to admit the- certificate. The* 
defendant on being examined swore that he- 
was not Tholuck, yrhereas the plaintiff was- 
equally positive as to his being Tholuck and' 
the debtor in the account sued for. The District 
Magistrate without giving a substantive deci- 
sion as to^ the- defendant being Tholuck or 
net^ gave judgment for plaintim 

hi tfhese circumstances^ when the* appeaT 
came on for hearing, I thought it best to reautr 
the case to the Magistrate to take evidence 
on this question of identity, and the evidence 
on this point has been reported, but stilt: 
without a substantive decision of the Mi^is-^ 
tiate upon- the point*. 

The parties, however, consented to my^giving: 
judgment upon the appeal,,upon the evidence- 
as reported and^ that aireaèy in thecause^. 

The point u not free- from difficulty. The^ 
Superintendent and other officers of Police 
«camihed, who know the defendant as chief 
€^ one of the Chinese places of worship, state- 
that they have known him- many years, but 
that they never heard him called Tholucky. 
and have known him as Tangahen or Ah Puy 
(Ahpouyne) the name of his certiiBbsate ' 
that of TftnghahenK. 



187i-] 



COURTS OF MAURITIUS. 



115 



On the other hand, the creditor in the 
account has positively sworn that he knew 
him as Tholuck and that he is the debtor in 
the account sued for ; and the Usher of the 
District Court deposed, that, on serving ttie 
writ, the defendant admitted tiimself to he 
the debtor of A^a Mahomed Hossen, but not 
to the amount claimed. 

There i« at least no doubt that the defen- 
dant is Ah Puy or Ahpouyne, the name under 
which he is sued, and thjt he was at about 
the time the debt was incurred in business ia 
Port Louis. 

The position which the appellant took up 
he has not been able to sustain, viz : That he 
-was simply Tangahom and not Tholuck alias 
Ahpouyne, it having been amply proved that 
if Tholuck was a separate personage at all, 
he was Tholuck, pure and simple, without any 
alias ; and that the defendant is at least Âh 
Puy or Ahpouyne whether his other name be 
Tholuck .or Tangahem, or both, or neither. 

Taking, therefore, the positive evidence of 
the creditor that the defendant is the man 
•with whom he traded, and the admission to 
the Usher, with the evidence derived from tlie 
appellant's own witnesses that he is not sini» 
ply Tanghem but Ahpouyne, and that the 
Tholuck spoken of, by the witnesses, w^s nol; 
Ahpouyne, I must dismiss the appeal with 
costs. 



BAIL COURT, 



Appel i)*un jugemeut de Magistrat de 
District, — Actiox ex dommages et in- 
térêts POUR INEXÉCUTION »'UX CONTRAT, 

— Mandat, — Preuve testimo^iiale, — ^ 
Compétence, -^ Reclamation excédant 
jC50, — Abandon d*unb partie de la 
fiOMME DEMANpÉE^— ^Amendement. 

Prenant en considération les principes de 
droit exposés dans Vajfaire Toturnois vs. 
Désiré C Piston, 1872, p. 61^ et surtout 

' • rCoùbliant pas le moment où la question de 
compétence fut soulevée pour la première 
foisy la Cour décida que le Magistrat avait 
hien jugé en permettant au £l^^!isnt d^^^ 
mender sa plainte. Il fut, 9frifUS/ décidé, 
dans r espèce, qu*un employeur était respon^^ 
sable des conventions faites avec un tiers, 
par son employé, attendu que Von n^ avait 
allégué, ancune fraude de la part du dit am* 
ployé» 



AfPEAL from a IIXDOMEÎiX OF DISTRICT MA- 



gistrate, «-action ix damages fob breach 

of contract, — principal and agbxt, . 

Oral proof, — Claim exceeding £ 50,—. 
Want of jurisdiction, — Abandonment 
OF part of tub damages, — Amendment. 

TaJking into consideration the principles laid 
down in the case of Tournois vs. Désir é^ 
f Piston : 1872, p.^\J and especially look . 
ing to the time at which the objection to the 
jurisdiction was brought forward^ it was 
held by the Court that the Magistrate was 

' tight in allowing the amendment of the 
plaintiff'. It was, further^ decided that a 
party %s bound by the act of his *' employé'*^ 
against whom fraud was not alleged. 



TOURETTE.— Appellant, 



versus 



TEBR É,— Respondent. 



Before 

His Honor Mr. Justice Gorrie, Second 

Puisne Judge. 



L. Rouillaud, — Of Counsel for Appellant. 
£. Sauzier, — Attorney for tlie «ame. 

» 

E. Vaudagne, — Of Counsel for Respondent. 

Attorney for the same. 



\Zth December 1879. 

This was an action before the Acting Dis- 
trict Magistrate of Sa vanne entered by the 
Respondent a^^ainst the appellant calling 
upon htm to deliver a certain small quantity 
of wood and claiming, in addition, damages to 
the amount of £ 50. The case came on for 
hearing on 24th September when the Counsel 
for defendant pleaded " not indebted *', and 
objected to oral evidence being received to 
prove the agency of an employé who under- 
took to deliver the wood to^ the plaintiif; 
After this objection «had been set aside by the 
Magistrate, the defendant at a. subsequent 
sitting objected to the jurisdiction on the 
ground that the plaint sued for £ 50, and in 
addition, a restitution of balance of mon<»y 
paid for the wood. Thereupon the plaintiff's 
Counsel moved the Court to allow the dama; 
ges to be laid at £ 20 which was allowed by 
an amendment of the plaint. 
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Evidence was then heard, and the Magis- 
trate, ultimately, gave his decision in favor of 
the plaintiff for the amount of wood contrac-' 
ted for, but not delivered (including four pali- 
sades which were said to have been bad, and 
which the Magistrate found to have been the 
case) to be delivered to the plaintiff withim 
48 hours, or the defendant to refund plaintiff 
the value thereof, i. e. the sum d[ % 26.^5 
plus $8.15 for the bad wood received by- 
plaintiff; in all $^9.40, together with $31 as 
damages, and interest on the sum of $ 26 25 
at the legal rate from the date of the ^' mise 
en demeure '% with costs. 

Tliis judgment is appealed against gene* 
rally, and after hearing parties^ I took time to 
consider, especially upon the question of ju- 
risdiction and the amount of damages. 

A similar question of jurisdiction arose in 
the case of Tournois r. Desire in which judg- 
ment was given on 26th of July last. There, 
interest was demanded which bv a calculation 
and when added to the principal was found to 
exceed the jurisdiction of the Magistrate, and 
the Court sustained an amendment before the 
hearing, by which the plaintiff abandoned the 
interest. 

« 

Considerable weight was given in that case 
to the fact that the plaint did not, on its face, 
show a sum concluded for greater than £, 50 
and that before heaiin^, the amendment was 
allowed» 



Here, a similar state of things exists in so far 
as the pecuniary amount concluded for did not 
exceed £ 50, but the performance of a &ct 
waB also demanded, which if not fulfilled, it 
was contended, gave rise to an alternative 
additional amount in money. So soon as the 
attention of the plaintiff and the Magistrate 
was drawn to this state of affairs, and before 
it was necessary to consider as to the alterna- 
tive amount in money, in the event of the 
non-performance of the feet, the . plaintiff 
reduced his claim in damages and the Magis- 
trate allowed that amendment of the plaint. 
It is to be observed also that the objection te 
the jurisdiction was only raised after the 
defendant had himself pleaded to the action, 
and called upon the Magistrate to decide on 
an exception which he had raised. 

I am of opinion, that, under the principles 
laid down in the case of Tournois against 
Désiré, and especially looking to the time at 
which the objection to the jurisdiction was 
brought forward, the Magistrate was 
right in allowing the amendment of the plaint 






and that the appeal on this head cannot be 
allowed» 



»> 



As to the merits, it appears that an '^employe 
of Mr. Tourette had sold certain wood to the 
plaintiff à livrer, for which the plaintiff paid 
X 47.79 on loth June 1872, the date of the 
receipt in process. Part of this wood was 
actually delivered, and it is not contested that 
the money was paid; but Mr. Tourette objects 
that his ^'employé" was not authorized to enter 
upon a transaction ef such a nature. I think 
upon the evidence the Magistrate did rightly 
in disregarding this defence, and holding the 
defendant bound by the act of his "employé" 
against whom fraud was not alleged, but sim* 
ply, so to speak, an excess of zeal in selling 
wood of a partieuliar size, altho' he had not 
the exact quantity or description actually in 
store upon the property. 



I am of opinion, however, that the Acting 
Magistrate has allowed himself to be led 
away in the calculation of damages by the 
ingenuity of the plaintiff 



The transaction was a paltry one of £ 9 
upon which a little more than £ 5 worth 
remained to be delivered, and the damages 
allowed amount to no less than $ 31» 



Looking at all the circumstances of the 
case, 1 think a sum of j( 5 will amply com- 
pensate the plaintiff for the non corapletion 
of this small contract, and without interest, 
however trifling that may be, on the original 
sum. 



The judgment of the District Magistrate, 
otherwise, is sustained, so that in this appeal, 
while the appellant is a gainer by the diffe- 
rence of damages and interest, he loses od 
the question of jurisdiction and on the in»its. 

The justice of the case will, in these cir- 
eumstances, be met by each party paying 
their own costs in the appeal. 

I have to add that the copy of the procee- 
dings sent up by the District Clerk contains 
many passages of the evidence underlined. 
This is irregular, and must not be repeated, 
although I nave no doubt the markings hart 
also been upon the original» 



\ 
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BAIL COURT, 



AprEL d'un jugement du Magistrat de 
District des Seychelles, — Action au 
petitoire, — Art. 26 du Code de procé- 
dure Civile, — Procès- Verbal d'arpbK' 
tage, — Action au possessoire. 

Jugé par la Cour qu'une demande en nullité, 
d*un procès'Cerbal d^arpehtage ne pouvait- 
être conUdérée comme commencement dfune 
action intentée au petitoire. 



^fpeal erom a judgment of the District 
Magistrate of Seychelles, — Petitory 
Auction, — Art. 96 of the Code of Civil 
Procedure, — Memorandum of Survey, 
—Possessory Action, 

Held by the Court that a demand to set aside, 

r as null and void, a memorandum of survey 

teas not of a nature to fall xoithin the terms 

of Art. 26 of the Code of Civil Procedure 

us being an action ^' au petitoire. " 



BAILLON & WIFE,— Appellants. 



versus 



V. C. CLODOALD RAMBERT,— Respon- 

dent* 



Before 

His Honor Mr. Justice Gorrie, Second 

Puisne Judge. 



W. Newton, — Of Counsel for Appellants. 
J. PioNÉGUY, — Attorney for the same. 

G. GuiBERT,— Of Counsel for Respondent. 
J, GuiBERT, — ^Attorney for the same. 



lith December 1873. 



This is an appeal from a judgment of the 
District Magistrate of Seychelles of date 2nd 
September 1872, by which upon an exception 
pleaded by the defendant Rambert, in the 
action against him, at the instance of the 
present appellants, the Magistrate held that 
a former action^ at the instance of the same 



plaintiff against the defendant, contained alt 
the characteristics of a Petitory action, and 
was a petitory action, and that the action then 
pending before him was a possessory action ; 
that, although, in the said petitory action, 
plaintiff was only nonsuited and no final 
judgment given either against plaintiff or in 
his favor, yet, that Article 26 of the ** Code de 
Procédure Civile ** applied, and plaintiff ha- 
ving chosen to sue defendant in a petitory 
action could not now sue him in a possessory 
one. The Magistrate accordingly nonsuited 
the plaintiff with costs, and upon the motion 
per plaintiff for final judgment found for the 
defendant with costs. 

The appeal is based upon the unsoundness 
of that judgment in point of law. 

Article 26 of the '' Code de Procédure 
Civile " cited is to the following effect ; " le 
** demandeur au petitoire ne sera plus reccva- 
*' ble à agir au possessoire. '* The action for- 
merly raised by the appellants against the 
respondent was to have a memorandum of 
survey of the respondent's Estate, dated 4th 
July and 14th August 1871, drawn up by 
Théodore Butler, sworn Laud Surveyor, de- 
clared null and void and of no effect whatso- 
ever, and this the Magistrate held was of a 
nature to fall within the terms of the Article 
as being an action '' au petitoire, " 

As it is not unfrequently the case, the 
commentators are not at one as to the pre- 
cise meaning to be given to this Article, or 
rather to the precise limits within which it is 
to be held to apply. In this case we have, 
not merely, to consider whether should the 
action " au petitoire " be entered, the plain- 
tiff loses his right to sue '' au possessoire " in 
connection with the same matter, but whether 
he does so, should the action an *' petitoire " 
not be followed out to final judgment ; and fur- 
ther to determine what is included within the 
definition of the action " au petitoire " spo- 
ken of in the Article. 

The action which the District Magistrate des- 
cribes as having the characteristics of an action 
" au petitoire " was not avowedly for the 

Îurpose of establishing a title to the property, 
ut solely for the purpose of setting ^side a 
survey upon the ground of irregularities in 
the procedure. Had the plaintiffs in that action 
succeeded in their suit, the only apparent re- 
sult would have been to have left the bounda- 
ries of their property and that of the respon- 
dents undetermined, and thus have left the 
way clear for the action *^ au possessoire " or 
*' au petitoire " as might have been conside- 
red necessary. 

The respondents^ however, have cited a case 
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of Bourgoin v. Gillet of Ut February 1860, 
where the Court of Cassation held that " celui 
*' qui se prétendant troublé dans sa posses- 
*' sion, actionne en référé l*auteur du trouble 
" prétendu à l'effet de faire constater Tétat 
" des lieux, et poursuit l'expertise ordonnée 
' dans cet objet par )e tribunal devant qui a 
été renvoyée sa demande, se rend par la 
non recevable à agir au possessoire, pour le 
*' même fait." There certainly appears to be 
a similitude between the survey of the land 
Surveyor in the case, held to be a petitory 
action by the District Magistrate, and the ex- 
pertise asked for and granted in the French 
case cited ; and the judgment is all the more 
worthy of consideration as the definition 
given of the petitory action by the authorities 
would scarcely have }ed us to ejtpect such a 
decision. We find for exampl^ in " Chau- 
veau sur Carré (volume 1 titre IV) " the 
following definition of the "pgtitoire", " pons 
*^ avons dit que la présomption de propriété, 
** attachée à la possession, cède à la preuve du 
*' droit de prppriété revendiqué contre le posr 
^' sesseur. C^est cette revendication qui constitue 
^^ r action pétitoirCy par laquelle le propriétaire 
^- d'un fonds, ou d'un droit réel attaché au 
" fonds^ agit contre celui qui possède l'un oi^ 
*' l'autre à l'effet d'en être déclaré proprié- 
'* t^ire," 

The French case shows that the *' Cour de 
Cassation" were disposed, at least, in that par- 
ticular pase, to take a wider view of ivhat 
coijstitiiUed the petitory action; and this induce^ 
^s to consider more attentively the suit before 
the District Court which the Magistrate states 
to haye exhibite4 the characteristic^ pf f( 
Petitorv action. 

We obserye first, th^t it did i^ot asl^ for an 
expertise or for a survey, but for the annullar 
tion of a survey which had been made under 
the authority of the Court ^t the instance of 
the respondents. This is the converse of the 
position in tjie French case ; there^ the party 
who was found 1o be not entitled to sue ** aij 
possessoire " was the party who hid asked 
for tl^e expertise, and, as it were, perilled his 
case at the very outset upon sonjething differ 
rent from possession. 

The principle, upon which 4''*^^^'® ?6 i^ 
based, 'is not an arbitrary restriction upon thé 
rights of litigants, but simply ^, natural de- 
dqction from the i^ature of the two actions 
treated of. The person who takes his stand 
upon his possession for year and day, m^kes a 
choice which prevents hin> either in the same 
action* or at the same time, pleadii^g his titles 
or possession for the prescriptive period, which, 
if not wholly inconsistent with his n^ere posses- 
sory pretension, would, at least, mix up and con- 
fuse things entirely distinct. In like manner^ 



the party who sues at once *' an pétitoîre " is 
assumed to have parted from his right to plead 
the more elementary stage of the short pos* 
session, either because he could not maintain 
it, or because he preferred to meet his advei;* 
sary at once on the higher ground of title* 
But great car9 mnst be taken, in applying 
the^e rules, not to shnt litigants out from ob- 
taining the judgment of Courts of Justice, 
upon their pretensions, by an arbitrary classing? 
pf demands either under the one category of 
suits or the othefr 



Can an action to obtain the setting aside of 
a survey .be regarded as " au ])étitoire "' in 
the same se&se as an action to obtain the 
fixing of boundary walls, by experts ? The 
former is, as it were, to have an expertise taken 
ont of the way, and to le^ve room for the 
othpr contentions of parties ; the latter, as the 
Court of Cassation held, is the submitting of 
the question of property to the Cpurt in such 
a manner as to exclude the subsequent raising 
of a possessory action. 

Unfortunately we cannot further compare 
the ponclusions of the two actions, ^ the re- 
port of the french case is not sufficiently 
minute ; but looking at what was concluded 
for in the action held by the District Magis- 
trate to have all the characteristics of a peti* 
tiory ^ctipn, vve look in vain for any cqncla- 
sions, which claim the revendication of the 
property, or which subn^it in any way the 
question of the right of f)roperty in dispute 
tQ tl^e jurisdiction gf the Cpifr^. 

Had the plaintiff in that action succeeded 
on every point, neither the question of pos- 
session nor that of property would have been 
decided. In these circumstances, we, certainly, 
cannot assuipe that the *^ Cour de Cassation" 
would have proi^ounced the same judgment 
here, or held that the party, who opposed a 
survey and sued for its being annulled, was in 
pari casu^ as' to his right to raise a possessory 
action with him who had 4cmanded the e^r 
pertise as a meai)s fpr settling a dispute 
between himself and a terminons proprietor. 

There {§ onç other point to be considered. 
In the french case it is expressly stated, ancL 
founded on, that the expertise was followed 
out to its conclusion by the party who, after- 
wards., sued '* au possessoire '^ ; he apparently 
not having been satisfied with the result of 
the machinery which he had set in motion. 
Now, there arq disciissions jq tl^e books on 
Civil Prooed^re as to the effect upon the rights 
of parties, under Article 26, if an action has 
been brought " au pétitoire," apd not followed 
out to its conclusion ; and the general result 
. seems to be that if a petitory action had been 
merely begun^ and had been withdrawn with 
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consent of the defendants in tlie manner pro- 
\ided for in the Code, it would not be a tmr 
to a subsequent possessory action. The action 
founded on by the District Magistrate in his 
judgment, whether petitory in it» nature or 
not, was not followed out to final judgment. 
The plaintiff wa» simply nonsuited, and the 
non suit, it is needless to obeerve, is very 
different from a final judgment affirming 
or negativing the conclusion» of an action. 

• 
There is no judgment now standing upon 
any petitory conclusions of theplaintifi which 
can be quoted against them in their possessor} 
action* 

The result, then, at which we «rrive is tUs; 
that^ what the District Magistrate held to be 
a petitorv action, was one to set aside a sur- 
vey. Ana the strongest case which the respon- 
dents can quote in support of the judgment 

one where the action concluded for an 



expertise to establish the exact position of a 
coterminous boundary, the former, so far as- 
any similitude exists between the actions, 
being the converse of the latter ; and also, that 
in the case quoted the expertise wa» followed 
out to its conclusion whereas, hese, these was 
simply a no& suit.. 

In these circunstaaees, ain^ as the vesult of 
the application of Article 26 by the District 
Magistrate is to shut out from a Court of 
Justice a party who has not had his preten- 
sions, whatevev they may be, fsposed of in 
any petitory or possessory action, I hold 
that there has been a misapplication of the 
Article quoted and I sustain the appeal, and 
quash the judgment complained of with costs» 
The District Magistrate vriU now proceed to 
hear the ease on the merits» 
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ALPHABETICAL LIST OF MATTERS 



FOR 1872. 



A 



Abandonment 



Abandonment 



Absentee 



•••••• 



Abusive Language . « . « 
Account Current .... 



Accot/Nt 



Account 



Accounts 



Action in Damages .... 



Action in Damages .... 



Action in Damages . . . , 



Action or Suit 



• • • • 



Action in Nullity .... 



Adduction 



Of Interests, — Amendment, — Appeal from Judgment of Dis- 
trict ]\lagistrate, — Jurisdiction of District Court,— 
Claim with interests exceeding £ 50. . . . 

Simple ad.ulfery, under special circumstances, amount to 
"sœvitiœ"and ''injures graves", — Divorce for "sœvitiœ" 
and '^injures graves", — Abusive language 

Vacant Estate, — Curator thereof, — Illegal occupation, — Er- 
roneous averments, — Amendment of prooceedings, — Ac- 
tion in damages, — Costs . . .... •••••• 

Abandonment, — Simple adultery, under special circumstan- 
ces amount to "sœvitiœ" and ^'injures graves" 

Claim of Balance thereof, — Breach of Duty, — Sequestration, 
— Bills raised by Sequestrator on the credit of Estates, 
Bills excluded from Account current, — Sugar belonging 
to sequestration account, pledged on Dock war- 
rant, — Remit to Master to adjust account 

Master's Report thereon, — Exceptions to the same by both, 
partiea,— Accounts remitted to the Master to adjust its 
final amount 

Transfer of,— Claim of the same, — Deed of Partnership, — 
Partners liability not personal, — Examination of ac- 
count .... •••.•• •••••• 

Of a Partnership, — Report of the Master,— Objections to 
the same . . ...••• 

Notarial dt»ed, — Breach of promise of Contract, — Allega- 
tion of fraud,— Demurrer,— C. C. Arts. 1341, 1317 and 
1348 

Costs, — Absentee, — Vacant Ebtate,— Curator thereof, — Ille- 
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gally transferred •••••• •••••• •••••• 

Y 

Tbablt Iittentobt .... Certificate refused, —• Bankniptcy,~ Booko, — Evidence,— 

Sale at reduced prices* «• « •••••• 
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AIPHABETICAI LIST OF CASES 



FOR 1872. 



PLAINTIFFS AND DEFMDANTS 



A 

Pages. 

Alipbon (widow) vs Robert (widow 

& heirs & ors) 12 

Ayacanoo va Widow Parpady 18 

Abdool Haiman vs Assignees of the 

Bankrupt Estate Jacob Habib 73 

Ajum Goolam Hossen vs Ah: Sing 81 

AjBsen vs Ihe Queen » . • , • 99 

B 

Brëard & another vs The Ceylon 

Company, Limited 1 

Barlow vs Arbuthnot & Gufflet. ... 8 

Bolgerd & others vs Lahau^se La- 

louTière & others 13 

Bolgerd (F.) vs Mayor & Corpora- 
tion of Port Louis 14 

Bolgerd vs Colonial Secretary .... 16 

Boet (heirs) vs ("azalens & ors ... . 66 

Buttié (widow) & ors vs Alfred de 

Rochecouste & others 77 

Bolgerd in Be Perrot vs Bolgerd & 
another, Gérard intervening 
party 83 

Bawarasah alias Bawarasing vs The 

Queen 90 

Bréard vs the Ceylon Company, Li- 
mited 9» 

Bachoo & others vs Roger de Bello- 

guet 104 

Bâillon & wife es P.C. Clodoal Ram- 

bert 117 

C 

Curator of Vavant Estates vs Avlac- 

sing alias Abeeluck 10 

€*•* Bankruptcy 11 

Chinatamby vs the Queen 20 

Chaillet vs Cécile 85 

Colonial Secretary vs Buttié & others 46 

Constantin vs the Quern 53 

/ Coindreau vs Lautier & others . . . • 98 
Carbonel (widow & heirs) vs Bur- 

guez & Suzor •»••...• 106 



D 

Pages 

Doolub vs Seedan & others 100 

E 

Edmond the wife vs Edmond the 

husband 71 

G 

Galea vs Millien & another •»•••• 47 
Goolam Hossen Mahomed vs Ma- 
homed Assenjee • 67 

Gontier (Rosemond) vs Sayy and 

others lia 

H 

Hermans (widow) vs Widow JFlori- 

gny and others ^ 

Hewetson vs Barry and others. • . . 30 
Hastings vs Bennet and «thers. ... 36 
Hossen vs Assignees of the Ban- 
krupt Estate of Aga Maho- 
med Hossen 76 

Hassen Yally vs Richer & Co 82 

L 

Langlois (Charles Victor Hippolyte) 

vs Renouf •;« 50 

T>eguen & wife & others vs Roch 

Charles Buttié, the father . . . • 54 ' 

Loiseau (Leopold) vs Eugène D'OfTay 91 

M 

Marion vs Tyack 7 

Ma Yeerapaten vs Peroomalachetty 28 

Millien & others vs Galea 38 

Mil the wife vs Mil the husband • « 42 
Michel the wife vs Michel the husb- 
and 46 

Michel vs Rohan • • . • •••••• 57 
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Pages 

Mercier (James) v$ B. C. Buttié. • 61 

Marion ts Tyack, • « • 64 

Marion vs Tyapk • • • • 84 

Moncamp vs Le Crédit Foncier, 
Volcy de Senneville & Auguste 

BeUet 85 

■ 

o 

Ollivier r« Buttié 97 

P 

Pitchen & CoUard, Bankruptcy • . 44 
Perrot (widow) vs Bolgerd & an- 
other, Gérard Intervening party 48 
Pierce vs Channell. . . , 80 

Q 

f 

Queen 9« Muratorio •••• 69 

R 

Ramsamaclietty vs the Queen . . • . 15 

Souillard vs the Queen • 22 



FagM 

Rouillard vs the Queen 41 

Rouillard vs the Queen 43 

Bayeroux ts Lecourt de Bellot. • « • 59 

S 

Sababady vs The Qeen 22 

T 

Thomasse & Augustin vs The Queen 19 

Tournois, vs Désiré • 62 

Teeroovcngadon vs The Queen. ... 87 

Toussaint vs The Queen 94 

Tailly vs L. A. (Jastel & others. • •* 109 
Taulock alias Apouyne vs Aga Ma- 
homed Hossen lU 

Tourrette M Terré 115 

V 

Veeren vs Pilot , . . . 96 

Y 

Yardin (Ëmilien), Bankruptcy .... 4$ 
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ALPHABETICAI LIST OF CASES 



FOR 1872. 



DEFENDANTS AND PLAINTIFFS 



A 

Arbuthnot & Gufflet ats Barlow . . 

Avlacsing alias Abcelock ats Cu- 
rator of Vacant Estates 

Assignees of the Bankrupt Estate 
Jacob Habib a/« Abdool Raiman 

Assignees of the Bankrupt Estate 
AgaMahomedHossena/j Hos- 
sen ; . • • 

Ah: Sing (1^9 Ajum Goolam Hossen 

Aga Maîomed Hossen ats Taulock 
alias Apouyne. « . • ^ 

B 

Barry & others ats Hewetson • • . . 
Bennett & others ats Hastings . • • • 
But tie & others ats The Colonial 

Secretary 

Bolgerd & another, Gérard, Inter- 

veiing party ats widow Perrot 
Buttié (Roch Charles) ats Leguen 

& wife and others 

Buttié (Roch Charles) ats J. Mercier 

Buttié éis OUivicr « « 

Belloguet (Roger de) ats Bachoo & 

others , • • . • • 

Burguec & Suzor ats Widow and 

Hdrs Carbouel 

C. 

Ceylon Company, Limited, ats Bré- 
ard & another 

C***.— Bankruptcy 

Coloniil Secretary ats Bolgerd • » « « 

Cécilefi/< Chaillet 

CazleiB & others afs Heirs Boet « « 

Channell ats Pierce 

Credit Foncier, V. de Senneville & 
A BMlet ats Moncamp 

Ceyloi Company, Limited, ats Bré- 
a-d 

CasteI(L. A.) & others aU Tailly. . 
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54 
61 
97 
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Pages 

Désiré ats Tournois 62 

D'OflFay (Eugène) ats Leopold Loi- 
seau •••••....•••• 91 

E 

Edmond the husband ats Edmond 

the wife 71 

F 

Florigny (widow) & ors ats Widow 

Hermans . . . • • 25 

G 

Galea a/« Millien & others S8 

L 

Lahausse Lalouvière & others ats 

Bolg^rd & others 18 

Lecourt de Bellot ats Rayeroux • • 59 

Lautier & others ats Coindreau, . . • 98 

M 

Mayor & Corporation of Port Louis 

ats Bolgerd 14 

Mit the husband ats Mil the wife. . 42 
Michel the husband ats Michel the 

wife • • 46 

Millien & another ats Galea »> 47 

Mahomed Assenjee ats Goolam Hos- 
sen Mahomed • 67 

Muratorio ats The Queen 69 

P 

Parpady (widow) ats Ayacanoo, • • • 18 

Peeroomalachetty a/jt Ma Veerapaten 28 

Pitchen & CoUard (Bankruptcy) • . 44 

Pilot als Veeren • . . . . 96 
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o 

Qaeen ats Ramsamachetty .••••• 
Do. aU Thomasse & Augustin • • 

Do.' aU Chinatamby 

Do. ats Sababady .•• 

Do. ats Kouillard 

Do. aU Rouillard • • • • 

Do. atê Bouillard « 

Do. atê Constantin 

Do. aie TeerooTcngadon 

Po. ati Uawarasah alias Bawara- 

«ng 

Do. al8 Toussaint 

Do. ats A^^sen ' 

R 

Robert (widow & heirs) ats Widow 
Aliphon , 

Renouf ats Hippoly te Langlois and 
another 
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Rohan iUs Michel 57 

Rochscouste (Alfred de) & others ale 

Widow Buttie & others 77 

Richer & Co., ais Hassen Yaly. ... 82 

Rambert (P. C.) ats Bâillon & wife ll7 

S 

Seedam & others ats Doolub 100 

Savy & others ats Rosemond Gontter 1 12 

T 

Tyack aU Marion 7 

Tyack ats Marion 64 

Tyack ats Marion 84 

Terré a<* Tourette ' 115 

Y 

Yardin (Emilien), Bankruptcy .... 45 
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